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ARGUED  AND  DETERMINED 

IN  TBI 

SUPREME  COURT 

OF  THE 

STATE    OF    ARKANSAS, 

In  Jaljr  Term»  A.  D.  1S39,  beinv  tbe  sixty-foorlb  year  of  oar 

In^epenaeiice. 

Note. — At  this  term,  Dickinson,  J.  was  not  on  the  Bench. 


WooLFOED  et  ah  against  Howell. 
Erbor  to  Pulaski  Circuit  Court. 

Wlier«  ao  action  was  eommeooed  atfahut  twodefendaots,  before  a  juttice,  who  reo. 

dered  jodgment  by  delisuU  against  the  defendants  without  any  appearance,  and  it  ap. 

pears  from  his  docket  merely  that  **  ths  defendant**  appealed ;  if  judgment  is  sgain 

rendered  by  default  in  the  Circuit  Court  against  hoik  defendants,  it  is  error. 
la  such  ease,  the  entry  in  (he  record  of  the  Circuit  Court,  of  the  appearance  of  **  f  As 

partiett*'  must  be  considered  as  applying  onlv  to  those  who  were  under  legal  obli. 

gatioD  to  appear,  by  service  of  process,  or  otherwise. 
Tba  role  in  Gilbreath  v.  Kuykendall  renewed. 

This  action  was  coounenced  before  a  Justice  of  the  Peace,  cm  a 
writing  obligatory  for  the  sum  of  $45  50,  payable  to  William  C.  and 
Thomas  J.  Howell^  and  subscribed  in  the  name  of  Israel  Woolford 
and  Co. 

By  Che  original  summons,  the  constable  was  commanded  to  summon 
Israel  Woolford  and  John  Latham,  partners  in  trade,  under  the  firm  of 
Israel  Woolford  and  Co.,  to  appear  before  the  Justice  of  the  Peace, 
to  answer  unto  Thomas  J.  Howell,  survivor  of  the  late  finn  of  William 
C*  Howell  and  Thomas  J.  Howell,  in  an  action  on  a  bond.  The 
sununoni  appeared  to  have  been  duly  served  on  Woolford,  but  did 
not  appear  to  have  been  served  on  Latham  at  any  time,  or  in  any 
manner  whatever.    On  the  I9th  day  of  November,  1838,  two  days 
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CASES  IN  THE  SUPREME  COURT 


Wool  ford  et  aU  against  Howell. 


after  the  day  to  which  the  summons  was  returnable,  the  Justice  gave 
judgment,  by  default,  in  favor  of  Howell,  against  Woolford  and .  La- 
tham, for  $45  50  debt,  and  $1  15  damages,  together  with  the  costs 
of  suit,  from  which  judgment  an  appeal  to  the  Circuit  Court  was 
prayed,  and  an  entry  made  by  the  Justice  of  the  Peace  on  bis  docket, 
as  follows : 

'' December  nth,  1838. 
^  This  day  came  the  defendant,  and  prayed  ah  appeal  unto  the 
next  Circuit  Court  of  Pulaski  county,  and  ofiered  Joseph  W.  Mc- 
Knight  special  bail  for  his  said  appeal.  Whereupon,  the  said  Mc- 
Knight  came  personally  before  me,  and  acknowledged  himself  jointly 
bound  with  the  above  named  defendant  to  pay  the  costs  and  condem- 
nation of  the  said  Circuit  Court.  By  virtue  of  this  appeal,  the  case  was 
taken  up  to  the  Circuit  Coifrt,  and  an  entry  made  of  record  therein  as  fol- 
lows: Thomas  J.  Howell,  survivor  of  the  late  firm  of  W.  C.  and  Thomas 
J.  Howell,  appellee,  vs.  Israel  Woolford  and  John  Lath^un,  partners, 
&c.,  appellants.  On  this  day  came  the  said  parties,  by  attorneys,  and 
the  appellants  saying  nothing  to  bar  or  preclude  the  affirmation  of  the 
Justice's  judgment  in  this  case,  and  the  Court  having  inspected  the  tran- 
script of  the  Justice's  judgment,  affirmed  the  same.  After  which,  judg- 
ment was  formally  given  and  entered  by  the  Court,  for  the  full  amount 
of  the  debt,  and  damages  for  the  detention  thereof,  and  all  of  the  costs 
of  suit,  in  favor  of  said  Howell,  against  the  said  Woolford  and  Latham, 
and  McKnight,  as  their  security  in  the  appeal,  to  reverse  which  they 
prosecuted  their  writ  of  error. 

Trapnall  &  Cocke,  for  pi.  in  error. 

The  principle  is  too  well  settled  to  require  any  illustration  from  au- 
thority, that  a  judgment  cannot  be  rendered  against  a  party  until  he 
has  been  served  with  the  necessary  process  to  bring  him  into  court. 

The  principle  is  no  less  clear,  that  one  partner  cannot  bind  another 
by  note  under  seal.   2d  Marsh.  376,  Trimble  vs.  Coons;  3d  Monroe  436. 

When  three  parties  are  sued,  and  process  executed  upon  two,  the 
term  **  dejls.  appeared,'^^  and  "  tlie  parlies  appeared,^'*  shall  apply  only  to 
those  who  have  been  scivcd  with  process.  Violet  v.  Waters,  1  J.  J. 
Marsh.  303. 
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Wootford  et  al,  agaitui  Howell. 


RniGo,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
Several  errors  have  been  assigned,  which  are  considered  by  the 
Coart  as  unimportant,  and  not  necessary  to  be  noticed,  as  the  case 
nwst  be  decided  upon  the  assignment  which  questions  the  correctness 
of  the  judgment,  on  the  ground  that  it  appears  by  the  record,  that 
Latham  was  not  served  with  process  to  appear,  and  never  did  enter 
bis  appearance  to  the  action. 

That  the  summons  was  not  served  on  Latham,  is  manifest  from  the 
return  of  the  Constable  thereon  endorsed,  consequently  he  was  un- 
der no  legal  obligation  to  appear;  and,  according  to  the  principle 
stated  and  acted  upon  by  this  Court,  in  the  case  of  Smith  vs.  Stinnett, 
which  is  believed  to  be  right  in  itself,  and  fully  sustained  by  the  au- 
thorities there  cited,  the  entries,  as  made  of  record  in  this  case,  must  be 
regarded  as  only  applying  to,  and  embracing  such  of  the  parties,  as 
by  the  service  of  process  on  them  were  legally  bound  to  appear,  but 
cannot  be  considered  as  constituting  or  establishing  an  appearance  on 
the  part  of  those  not  served  with  process  to  appear,  and  who  were 
under  no  legal  obligation  to  enter  their  appearance  to  the  action. 
Therefi)re,  if  this  principle  and  rule  of  construction  be  correct,  Latham 
does  not  appear  by  the  record  to  have  been  a  party  to  the  case  legally 
beibre  the  Court,  and  against  whom  a  valid  judgment  could  have  been 
given.  Notwithstanding  which,  judgment  was  given  against  him  and 
Woolibrd  jointly,  which  is,  in  the  opinion  of  this  court,  whoUy  unau- 
thorized by  law,  and  therefore  ought  to  be,  and  is  hereby,  reversed, 
wkb  costs,  and  the  cause  remanded  to  the  Circuit  Court  of  Pulaski 
county,  finom  whence  it  came,  for  further  proceedings  to  be  there  had 
according  to  law,  and  not  inconsistent  with  this  opinion.  But,  inas- 
much as  Latham  has,  according  to  the  rule  uniformly  acted  upon  by 
this  Court,  made  himself  a  party  defendant  to  the  action,  by  joining  in 
the  writ  of  error  in  this  case,  sued  out  and  prosecuted  in  this  Court, 
the  case,  upon  its  return  to  the  Circuit  Court,  must  be  regarded  and 
proceeded  in,  as  though  he  had  been  duly  and  legally  served  with  the 
original  summons  issued  against  him  by  the  Justice  of  the  Peace. 
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Abraham  Block  against  Ja's  H.  Walker* 

« 

Error  to  Hempstead  Circuit  Court. 

Under  tht  territorial  etatnte  of  assignmente,  an  aetignment  was  an  agreement  or  eon. 
tract  in  writing  entered  into  between  the  assignee  and  assignor  for  a  valuable  eooei. 
deration ;  and  was  equivalent  to  drawing  a  new  bill  in  favor  of  the  assignee  on  the 
original  obligor. 

After  assignment  and  delivery,  the  assignee  stood  in  precisely  nhe  same  relation  to  the 
obligor,  as  the  pavee  of  a  bill  to  the  drawee,  and  thereby  acquired  the  right  of  aelioa» 
and  was  fully  authorized  to  commence  and  prosecute  suit  on  the  bond  in  his  own 
name. 

After  assignment  once  made*  or  become  complete,  the  assignor  had  no  (>ower  to  re- 
lease  the  debt,  or  any  part  of  it. 

The  aseigmnent  being  a  contract,  entered  into  by  mutual  consent  of  two  persons,  cannoc, 

' ,  when  properly  executed,  be  revoked  or  dissolved,  except  by  the  like  mutual  consent  of 

'  both.    The  contract  cannot  be  cancelled^  nor  their  respective  rights  seriously  altered 

or  destroyed,  unless  both  parties  agree  to  their  alteration  or  destruction ;  and  even 

then,  that  agreement  must  be  made  and  evidenced  according  to  the  grade  and  dignity 

of  the  contract. 

The  assignor  had  no  right  to  strike  out  and  erase  the  assignment,  after  he  had  once 
ojcecttted  it,  and  by  delivery  it  became  complete.  He  would  have  no  right  to  alter 
or  change  the  contract  or  assignment  to  the  prejudice  of  the  assignee  or  obligor, 
without  their  consent  or  agreement. 

Nor  can  the  assignee,  after  assignment  in  full  and  delivery  to  him,  restore  the  legal 
interest  in  the  bond  to  the  assignor  by  the  erasure  or  cancellation  of  the  MsignmeBt. 
He  may  destroy  the  evidence  of  his  own  claim,  but  that  will  not  reinstate  the  legal 
and  equitable  interest  in  the  assignor,  without  any  agreement,  re-assignment,  or  re> 
deliverv. 

Where,  therefore,  to  debt  on  bond,  brought  by  A.  for  the  use  of  B.,  the  defendant 
pleaded,  that  before  the  commenceraent  of  the  suit,  A.  made  over,  transferred*  eo. 
dorsed,  and  assigned  the  bond  to  B.,  and  delivered  the  bond,  so  endorsed,  to  him,  and 
thereby  parted  with  and  transferred  all  his  right,  title,  and  intereat,  of,  in,  and  te  the 
bond  to  B. ;  and  defendant  thereby  came  liable  to  pay  to  B.,  and  that  A.  has  no  in- 
tereat whatever  in  the  suit,  is  a  good  plea  in  bar. 

And  a  replication,  that  after  the  endorsement,  B.  caused  the  transfer  and  endoraement 
to  be  stricken  out  and  erased,  whereby  the  legal  interest  in  the  bond  again  vested  in 
A.,  and  A.  became  entitled  to  sue,  is  not  good. 

This  was  an  action  of  debt,  commenced  by  James  H.  Walker,  (or 
the  use  of  Nicholas  T.  Perkins,  against  Abraham  Block  and  William 
Simms,  on  a  conunon  money  bond.  The  defendant,  Block,  pleaded 
that  after  the  making  of  the  bond,  and  before  the  commencement  of 
the  suit,  to  wit,  &c..  Walker  made  over,  transferred,  endorsed,  and 
assigned  all  his  right,  title,  claim,  and  interest,  of,  in,  and  to  the  bond, 
to  Perkins,  and  delivered  him  the  bond  so  endorsed,  and  by  the  en- 
dorsement and  delivery  directed  the  anK>unt  to  be  paid  to  Perkins; 
whereby  he,  Walker,  parted  with  and  transferred  all  his  right,  title, 
and  interest,  in  and  to  the  bond,  to  Perkins,  and  the  defendant  became 
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fiaUe  io  pay  to  Perkins,  and  that  Walker  has  no  interest  vrhateFer  in 

the  Slot 

"     To  this  plea  the  plaintiff  replied,  that  after  the  transfer  and  astign- 

oieDt,  Perkins  caused  sahi  transfer  and  assignment  to  be  stricken  out 

and  leased  from  the  bond,  by  means  whereof  the  legal  interest  in  the 

bond  was  again  vested  in  Walker,  and  Walker  became  entitled  to 

ficie« 

To  this  replication  the  defendant,  Bk>ck,  demurred,  and  his  demurrer 
being  orerniled,  the  plaintiff  had  judgment  final  against  Bk>ck  upon 
the  demurrer,  and  Bfeck  sued  his  writ  of  error. 

T&APNALL  &  Cocke,  for  the  plaintiff  in  error: 

Bj  the  assignment,  the  legal  interest  in  the  note  emanated  from 
the  assignor,  and  vested  in  the  assignee,  and  afterwards  the  assignment 
becomes  inoperative,  and  is  important  only  as  evidence  of  the  trans- 
fer, and  if  lost  may  be  supplied  by  parol.  The  only  mean3  by  which 
the  legal  interest  in  an  obligation  can  be  transferred  by  the  payee  or 
obligee  to  any  other  person,  is  by  an  assignment  under  the  statute; 
and  after  the  assignment,  all  the  right,  title,  and  interest,  of  the  payee 
18  vested  in  the  assignee*  That  interest  can  be  re-conveyed  by  no  other 
means;  and,  therefore,  if  the  assignment  is  lost  or  obliterated,  the 
Written  evidence  of  transfer  may  be  destroyed,  but  the  legal  interest 
remains  in  the  assignee,  until  assigned  away  by  him;  and,  therefore, 
the  replication  was  no  suiBcieiit  answer  to  the  plea,  and  the  demurrer 
should  have  been  sustained. 

Scott,  contra: 

There  is  but  one  question  for  the  court  in  this  case,  whether  the 
fltrikiDg  oat  the  transfer  by  Perkins  re-vested  the  legal  interest  in  smd 
writing  in  Walker?  Of  this  there  can  be  no  dbubt.  If  a  person  who  ^ 
has  endorsed  a  bill  comes  into  possession  of  it  again,  he  will  be  re- 
garded as  the  b^na  fide  holder  and  proprietor  of  the  bill,  and  is 
entiOed  to  recover,  notwithstanding  there  may  be  on  it  one  or  more 
endorsements  in  foil,  subsequent  to  the  one  to  him,  without  producing 
any  receipt  or  endorsement  back  from  either  such  endorsers,  whose 
names  be  may  strike  from  the  bill  at  pleasure.  Bank  of  Ulica  vs. 
Smith,  18  J.  R.  230.     If,  then,  the  assignor  could  strike  out  his  own 
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assignment,  so  as  to  re-vest  the  legal  title  in  himself,  how  much  stronger 
is  this  case,  when  the  striking  out  was  by  the  assignee.  In  him  was 
the  legal  right,  and  it  was  optional  with  him  to  have  transferred  that 
right,  by  endorsement,  to  a  third  person,  or,  by  cancelling  the  assign- 
ment to  himself,  restore  the  note  or  writing  to  Walker;  15  J.  R.  247, 
Burdick  vs.  Greerij  where  it  is  decided  that  the  legal  title  of  an  en- 
dorsee to  a  note  may  be  divested,  either  by  canceUing  the  endorsement, 
or  by  endorsing  it  again.  If,  then,  the  legal  interest  in  the  writing  in 
controversy,  was  by  the  act  of  Perkins  restored  to  Walker,  it  will  not 
pretend  to  be  argued  that  he  could  not  bring  this  suit  for  the  benefit  of 
Perkins.  Upon  this  head  I  need  cite  no  authority — the  books,  both  in 
England  and  this  country,  abound  with  similar  cases.  It  has  even  been 
decided  in  New- York,  that  plaintiffmay  answer  the  plea  of  transfer,  by 
stating  that  the  suit  was  instituted  for  the  benefit  of  assignee;  11  Wen- 
dell 27.  The  facts  necessary  to  support  this  argument  will  be  found  in 
the  replication,  and  are  admitted  by  the  demurrer.  If  I  have  not  gross- 
ly mistaken  the  law  and  decisions  on  this  subject,  the  court  must  a&rm 
the  judgment  of  the  court  below,  giving  to  Walker  the  usual  da- 
mages allowed  by  law,  for  the  delay  and  trouble  occa^oned  by  this 
appeal. 

In  addition  to  the  above,  I  would  refer  the  court  to  1st  Sumner 
478,  Riquet  vs.  Curtis;  Dugan  vs.  the  U.  S.,  3d  Wheaton  172. 

Lacy,  Judge^  delivered  the  opinion  of  the  Court: 
The  demurrer  to  the  replication  raises  the  only  question  presented 
by  the  assignment  of  errors,  which  is,  was  the  legal  interest  in  the 
writing  obligatory,  at  the  time  of  the  institution  of  the  suit,  vested  in 
the  plaintiff* in  the  action?  The  decision  of  this  question  involves  the 
construction  of  our  statute  of  assignments,  and  such  general  legal 
principles  as  are  applicable  to  the  case. 

Anciently,  at  common  law,  choses  in  action  were  not  assignable. 
They  were  first  made  so  as  respects  foreign  bills  of  exchange  by  the 
law  merchant,  and  the  payee  not  only  had  the  right  of  transferring 
the  legal  as  well  as  the  equitable  interest  in  such  instruments  by  en- 
dorsement, but  the  endorsee  was  fully  authorized  to  commence  and 
pro«iecute  the  suit  in  his  own  name.'    Subsequently,  by  the  statutes  of 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS. 


Abraham  Block  mgmnft  Ja's  H.  Walken 


9kb  and  10th  WilUam  HI.,  and  3d  and  4tb  Anne,  inlaDd  bilk  of 
exchange  and  pfomisBorjr  notes  were  put  on  the  same  footing  as  foreign 
faolb  of  exchange,  and  the  law  merchant  declared  to  be  applicable  to 
them.  The  principles  first  introduced  and  established  by  the  law 
merchant  in  regard  to  foreign  biUs  of  exchange,  and  afterwards  ex- 
t^ided  and  recc^nized  by  the  acts  above  referred  to,  in  relation  to 
inlaiid  bilk  and  promissory  notes,  doubtless  give  rise  to  most,  if  not  to 
all  the  statutes  of  assignments  of  our  own  country.  Our  statute  on  the 
sabfect  is  very  similar  to  that  of  Virginia  and  Kentucky,  and  is  unlike 
the  statute  of  Anne  in  every  respect,  except  so  far  as  it  makes  the  legal 
as  well  as  the  equitable  interest  assignable,  and  authorizes  the  assignee 
to  bring  suit  in  his  own  name.  In  order  that  we  may  see  its  bearing 
OQ  the  <iuestion  now  before  us,  it  is  necessary  to  insert  the  act  itself, 
and  ako  such  parts  of  the  plea  and  replication,  as  necessarily  foil 
within  its  provisions. 

The  statute  declares,  that  all  bond?,  bilk,  and  promksory  notes, 
for  money  or  property,  shall  be  assignable,  and  the  assignee  may  sue 
for  them,  in  the  same  mapuer  as  the  original  holder  thereof  could  do; 
and  it  shall  and  may  be  lawfol  for  the  person  to  whom  said  bonds, 
bills,  or  notes,  are  assignable,  made  over  and  endorsed,  in  his  own  name 
ia  commence  and  prosecute  his  action  at  law,  for  the  recovery  of  the 
money  mentioned  in  such  bonds,  bilk,  or  notes,  or  so  much  thereof  as 
shall  appear  to  be  due  at  the  time  of  such  assignment,  in  like  manner 
as  the  person  to  whom  the  same  was  made  payable  might  or  could 
have  done;  and  it  shall  not  be  in  the  power  of  the  assignor,  after 
assignment  made  as  aforesaid,  to  release  any  part  of  the  debt  or  sum 
rea^  due  by  said  bonds,  bilk,  or  notes,  provided  nothing  in  this  sec- 
tion shall  he  so  constraed,  as  to  change  the  nature  of  the  defence  in 
law  that  any  defendant  may  have  against  the  assignee,  or  the  original 
aadgnor." 

The  plea  alleges,  that  after  the  making  of  the  said  writing  obligatory 
in  the  said  declaration  mentioned,  and  before  the  commencement  of 
this  suit,  to  wit:  On  tiie  26tii  day  of  December,  A.  D.  1839,  in  Uie 
county  of  Hempstead,  as  aforesaid,  the  said  James  U.  Walker  made 
over,  transferred,  endorsed,  and  assigned,  all  his  right,  tiUe,  claim, 
and  interest  to  a  certain  Nicholas  T.  Perkins,   by  description  of 
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N.  T.  Perkins,  agent  of  D.  JcfiHes,  guardian,  iic^j  and  tbeo  and 
there  dclirered  the  said  writing  obligatorj,  so  endorsed  and  assigned, 
as  aforesaid,  to  the  said  Nicholas  T.  Perkins.  The  defendant  reKes 
on  these  facts,  in  bar  to  the  plaintiff's  right  of  action,  and  the  plea, 
after  setting  up  our  statute  of  assignments,  as  constituting  a  vtilid  de- 
fence, concludes  with  a  verification.  The  replication  admits  the  facts 
as  pleaded,  but  alleges  new  matter  bj  way  of  avoidance;  averring  that 
the  said  Nicholas  T..  Perkins  caused  the  said  transfer  and  assignment 
to  be  stricken  out  and  erased  fix>m  smd  writing  obligatorj,  by  means 
of  which  said  striking  out  and  erasure  of  said  transfer  and  endorse- 
ment by  the  said  Nicholas  T.  Perkins,  the  legal  interest  in  said 
writing  obligatory  Wcis  again  reinstated  in  him,  the  said  plaintiff,  all 
of  which  he  is  ready  to  verify;  and  then  it  prays  judgment  for  bis  debt, 
damages,  and  costs. 

The  demurrer  to  the  replication  in  this  case,  raises  the  question, 
in  whom  was  the  legal  interest  vested  at  the  time  of  the  institution  of 
this  suit?  The  inquiry,  then,  is,  did  the  erasure  or  cancelation  by 
the  assignee  of  the  assignment  from  the  writing  obligatory,  without 
delivery  or  a  re-assignment  to  the  assignor,  vest  in  him  the  legal  inte- 
rest, and  thereby  authorize  him  to  institute  the  suit  in  his  own  naraet 
In  examining  this  question,  it  should  be  borne  in  mind  that  the  repli- 
cation does  not  aver,  that  the  assignor  or  obligor  agreed  to  the  erasure 
of  the  endorsement,  or,  that  after  the  assignment  was  stricken  out, 
that  the  writing  obligatory  was  delivered  or  assigned  to  the  original 
assignor.  It  merely  alleges  that  the  assignee  caused  the  transfer  and 
endorsement  to  be  stricken  out  and  erased  from  the  writing  obligatory, 
and  by  means  of  the  striking  out  and  erasure  therefit>m,  the  legal 
interest  was  again  reinstated  in  the  assignor.  The  truth  or  lakebood 
of  this  proposition  we  will  now  proceed  to  test;  and  in  order  to  arrive 
at  a  correct  conclusion  on  the  subject,  we  shall  have  to  analyze  and 
determine  the  nature  and  character  of  assignable  instruments,  as  fixed 
iind  ascertained  ty  our  statute.  An  assignment,  then,  according  to 
our  statute,  is  an  agreement  or  contiact  in  writing,  entered  into  be- 
tween the  assignor  and  assignee,  for  a  valuable  consideration,  is 
equivalent  to  drawing  a  now  bill,  in  favor  of  the  assignee,  on  the 
original  obligor;  and  the  assignee  stands  precisely  in  the  same  relation 
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to  the  obligor  after  assignment,  as  the  assignor  did  before  the  transfer 
was  made,  the  legal  as  well  as  equitable  interest  passed  by  assignment 
and  delivery,  and  the  assignee  acquires  the  right  of  action  thereby, 
and  k  fiiUy  authorized  to  commence  and  prosecutelhe  suit  in  his  own 
name.  After  the  assignment  is  once  made,  or  becomes  completed,  the 
assignor  has  no  power  to  release  the  debt,  or  any  part  thereof.  The 
latter  clause  of  the  section  declares  that  ^  nothing  shall  be  so  construed 
in  the  statute,  as  to  change  the  nature  of  the  defence  in  law,  that  any 
defendant  may  have  against  the  assignee  or  the  original  obligor.'^ 
The  statute  b  express  and  peremptory  on  these  points,  and  it  leaves  no 
room  for  doubt  or  construction  in  regard  to  them.  The  assignment  in 
the  case  now  under  consideration,  is  alleged  in  the  plea  to  have  been 
filled  up  before  the  commencement  of  the  suit  with  the  name  of  the 
aangnee  as  well  as  the  assignor's,  and  that  by  delivery,  the  writing 
obligatory  was  then  passed  into  the  hands  of  tlic  assignee.  This 
being  the  case,  he  necessarily,  by  the  statute,  possessed  the  right  of 
actioo,  and  was  entitled  to  the  custody  and  safe-keeping  of  the  writing 
obligatory,  at  the  time  the  assignment  was  executed.  The  ques- 
tion then  recurs,  has  he,  since  that  time,  rightly  divested  himself 
of  these  interests,  and  transferred  them  in  a  lawful  manner  to  the 
assigoor. 

Admitting  the  assignment  to  be  a  contract,  and  that  it  is  there  can 
be  no  doubt,  for  all  the  authorities  are  full  and  conclusive  on  the  point, 
the  question  b  then,  in  what  manner  can  the  assignment  be  lawfully 
changed,  cancelled,  or  revoked?  See  Chilly  on  Billsy  236,  Lamber 
vs.  Oakesj  Holt  117  ;  Balliiigalls  vs.  Gloslcr^  3  East  483,  Starey  vs. 
Barnes^  7  East^  435.  A  contract  is  a  mutual  agreement  of  two  or 
more,  founded  on  a  good  or  valuable  consideration  to  do,  or  not  to  do, 
any  particular  thing.  The  agreement  of  two  or  more,  competent  to 
contract,  being  indispensably  necessary  to  the  formation  of  a  valid 
contract,  so  it  requires,  likewise,  their  consent,  when  a  contract  is 
once  properly  executed,  to  revoke  or  dissolve  it.  In  other  words,  the 
rights  and  obligations  of  each  party  to  a  contract  being  mutual  and 
reciprocal,  according  to  the  terms  and  legal  oll'cct  of  their  agree- 
ment, these  respective  hghlt.>  and  obligations  can  neither  be  serioubly 
altered  or  desli-oyed,  tinlc&v-  fho  pai'y  lo  whom  fhry  Icc^aily  belong 
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shall  agree  to  their  alteration  or  destructioD,  and  even  in  such  a  case, 
his  agreement  must  properly  be  given,  according  to  Uie  grade  and 
dignity  of  the  contract. 

These  principles,  it  is  believed,  are  fully  warranted  and  sustain- 
ed by  all  the  authorities  on  the  subject,  and  are  every  way  con- 
sonant to  reason  and  justice.  The  application  of  these  plain  and 
familiar  principles  to  the  question  now  before  the  court,  will  deter- 
mine the  rights  and  obligations  of  the  respective  parties,  as  fixed 
by  the  contract  of  assignment.  It  certainly  cannot  be  contended  that 
the  assignor  has  a  right  to  strike  out  and  erase  the  assignment,  after 
he  has  once  executed  it,  and  the  delivery  thereof  becomes  complete* 
After  the  assignment,  he  ha^  no  bnger  any  control  or  power  over  the 
contract,  because,  by  the  assignment  and  delivery  of  the  writing  obliga- 
tory, all  his  interest  is  vested  in  the  assignee,  and  he  alone  has  the 
right  of  action  in  his  own  name;  and  the  assignor  cannot  release  any 
part  of  the  debt  due  upon  the  bond,  nor  can  he  do  any  act  that  will 
change  the  nature  of  the  defence  that  the  obligor  may  have  at  law 
against  himself,  or  against  the  assignee.  Upon  these  points  the  Act  is 
express  and  peremptory,  and  to  aUow  him  to  do  any  thing  injuriously 
aflfecting  either  the  rights  of  the  assignee  or  of  the  obligor,  would  be 
to  permit  him  expressly  to  violate  the  provisions  and  intention  of  the 
statute.  Independently  of  this,  he  would  have  no  right  or  authority 
to  alter  or  change  the  contract  or  assignment  to  the  prejudice  of  the 
assignee  or  obligor,  without  their  consent  or  agreement.  These  rights, 
whatever  they  may  be,  are  vested  by  the  assignment,  and  pass  by  the 
delivery  of  the  writing  obligatory,  upon  which  the  assignment  is  made, 
and  being  vested  in  them  by  the  statute,  they  cannot  be  divested  of 
them  without  an  express  and  implied  assignment  on  their  part  It  is 
then  deariy  manifest,  that  the  assignor  has  no  right  to  make  any 
change  or  alteration  in  the  contract  whatever,  so  as  to  weaken  or  de- 
stroy the  rights  of  the  assignee  or  of  the  obligor.  Neither  has  the 
obligor  any  right  or  authority  to  erase  or  strike  out  the  assignment — 
All  the  interest,  both  legal  and  equitable,  is  vested  by  the  assignment 
in  the  assignee,  and  surely  that  interest  or  evidence,  upon  which  it  is 
founded,  cannot  be  cancelled  or  obliterated  without  his  consent  The 
only  interest  that  the  obligor  has  in  the  contract,  is  the  guarantee  that 
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the  nature  of  hk  defence  at  law,  both  against  the  assignee  and  asagn- 
or,  sball  not  be  changed.  This  the  statute  in  express  terms  secares 
to  him,  and  the  law  wiU  not  even  allow  any  agreement  between  the 
assgoee  and  assignor,  materially  to  weaken  or  impair  this  guarantee. 
That  these  podtioos  are  true  in  relation  to  the  assignor  and  the  obligor, 
cannot  be  doabted,  for  the  statute  imposes  the  obligations  above  re- 
ferred to  upon  them5  and  they  are  bound  by  its  provisions. 

We  will  now  see  what  right  the  assignee  has  to  strike  oot  and  erase 
the  endorsem^t,  without  the  consent  or  permission  of  the  other  parties 
to  the  contract. 

There  is. a  motuality  of  obHgation  subsisting  between  the  as- 
signee, and  assignor,  and  the  obligor  of  the  bond.  Neither  party 
can  do  any  filing  forbidden  by  the  statute,  or  in  violation  of  these 
contracts,  if  the  assignment  and  delivery  of  the  writing  obliga- 
tory pass  the  legal  as  well  as  the  equitable  interest  to  the  assignee, 
and  that  it  does  no  one  can  deny,  then  how  can  that  interest  be  again 
remstated  in  him,  without  a  subsequent  assignment  and  delivery  of 
the  bond? 

In  this  case,  the  plea  shows  that  the  endorsement  was  filled  up  be- 
fore the  commencement  of  the  suit,  and  that  the  deHvery  of  the  bond 
was  complete,  all  of  which  the  replication  admits  to  be  true;  and  the 
doctrine  is,  "'  after  an  endorsement  isfiitt,  the  endorser  can  only  traasfer 
his  interest  in  the  bill  or  note  by  his  own  endorsement  in  writing.'' 
See  Clotty  on  BiHs,  253.  An  endorsement  in  hUr  says  Chitty,  con- 
taiis  in  itself  a  complete  regular  and  legal  transfer  of  the  interest  in 
the  biH  to  the  person  named  in  the  endorsement;  and  even  if  the  in- 
strument should  afterwards  be  left  in  the  possession  of  the  endorser, 
that  would  not  invalidate  the  transfer.  And,  therefore,  the  allegation 
in  the  pleading,  that  a  person  endorsed  a  bill  to  another,  sufficiently 
inports  a  transfer  of  the  entire  legal  and  beneficial  interest,  without 
any  allegation  of  delivery.  Churchill  vs.  Oardner  7  T.  R.  596; 
SmUhYs.  McClure^  5  East  477.  An  endorsement  of  a  bill  oace  com- 
plete, by  delivery  over  to  the  endorsee  for  value,  is  not  revocable 
without  his  consent.  "  An  endorsement,  like  an  acceptance,  may, 
before  it  has  been  delivered  over  to  a  bona  fide  holder,  be.  revoked, 
afterwards  it  cannot,  without  his  consent,  and  a  re-assignment.     Car 
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VS.  Troy  5  B  &  A  474.  It  will  be  perceived  that  these  principles 
are  strictly  applicable  to  bills  of  exchange,  and  if  they  are  true  in 
regard  to  them,  they,  certainly  will  hold  good  as  to  assignable  insni- 
ments  under  our  statute,  which  do  not  vest  by  an  endorsement  in  blank 
and  delivery  9  but  by  being  transferred ,  endorsed ,  and  assi  gned  over  to  the 
assignee.  But  it  is  contended  that  the  endorser  has  come  to  the  pos- 
session of  the  writing  obligatory,  and  therefore  he  has  a  right  to  erase  the 
endorsement,  and  re-invest  the  legal  interest  in  himself.  This,  the  court 
ak'e  not  prepared  to  admit,  for  the  record  does  not  show  he  is  in  the  lawful 
possession  of  the  writing  obligatory.  The  legal  presumption  is  other- 
wise, for  as  the  suit  is  brought  for  the  use  of  the  assignee,  he  is  sup- 
posed to  be  in  possession  of  the  instrument.  Besides,  the  replication 
admits  such  a  state  of  fact  as  clearly  prove  that  the  legal  interest 
at  the  time  of  the  institution  of  the  suit,  was  not  vested  in  the  as- 
signor, and  of  course  he  was  not  the  lawful  holder  or  proprietor  of  the 
bond. 

How,  then,  can  it  be  said,  that  the  assignee  can  restore  the  legal 
interest  in  the  assignor,  by  the  erasure  or  cancellation  of  the  assign- 
ment? He  may  destroy  the  evidence  of  his  own  claim,  but  will  that 
reinstate  the  legal  and  equitable  interest  in  the  assignor,  without  any 
agreement,  re-assignment,  or  re-delivery  ?  If  that  be  the  case,  the 
the  party  of  his  own  accord  can  not  only  destroy  the  mutual  obliga- 
tion of  a  subsisting  conlrract,  but  he  can  at  the  same  time  create  an- 
other, and  that,  too,  without  the  agreement  or  consent  of  the  other 
parties,  and  in  prejudice  of  their  rights.  Such  a  proposition  is  surely 
as  illegal  as  it  is  unjust,  and  can  never  receive  countenance  or  support 
in  any  legal  tribunal. 

Again,  what  right  or  authority  has  the  assignee,  without  the  per- 
mission or  consent  of  the  obligor,  to  change  the  nature  of  his  defence 
at  law?  None  at  all.  This,  the  statute  expressly  forbids.  The 
moment  the  assignment  is  made,  the  obligor's  rights  attach,  and 
they  certainly  cannot  be  prejudiced  or  injured  against  his  will. — 
Neither  can  his  defence  at  law  be  so  embarassed  or  encumbered, 
as  to  make  it  less  valuable  or  availing  to  him  on  the  trial. 

If  this  view  of  the  question  be  correct^  and  that  it  is  we  have  no 
doubf,  then  the  legal  interest  at  <he  time  of  the  instilulion  of  the 
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suit,  was  not  vested  in  the  assignor,  and  of  course  he  has  no  right 
of  actioD. 

The  decision  of  the  court  below,  in  overruling  the  demurrer,  and 
giving  judgment  for  the  plaintiff,  was  therefore  undoubtedly  erroneous, 
and  must  be  reversed  with  costs,  and  the  cause  remanded,  to  be  pro- 
ceeded in  agreeably  to  the  opinion  here  delivered. 
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/  *'    ^  ^  Ebbor  to  Arkansas  Circuit  Court, 

Where,  to  the  transcript  of  the  record  sent  up  to  the  Supreme  Court  a  paper  is  found 
appended,  purporting  to  be  a  statement  of  the  testimony  given  in  the  case,  detailing 
the  evidence,  signed  by  the  judge  below,  and  marked  filed  by  the  clerk,  it  is  no  part 
of  the  record,  and  cannot  be  regarded  in  the  Supreme  Court. 

Whatever  proceedings  or  fiscts  the  law  or  the  practice  of  the  courts  requires  to  be  en- 
rolled,  constitute  and  form  a  part  of  the  record — such  as  all  judicial  writ»  and  pro- 
cess,  the  finding  of  the  jury,  the  judgment  of  the  court,  and  the  like. 

Whatever  is  net  necessary  to  be  enrolled,  such  as  oral  and  written  testimony,  exceptions, 
&c.,  constitute  no  part  of  the  record,  unlesss  they  are  expressly  made  so  by  order 
of  the  court,  by  agreement  of  parties,  by  demurrer  to  evidence,  by  oyer,  by  bill  of 
exceptions,  or  by  special  verdict. 

The  statement  of  the  evidence  in  this  case,  must  be  regarded  as  a  mere  loose  paper 
on  the  files  of  the  clerk,  or  the  memorandum  of  the  judge  of  his  notes  on  the  trial. 

If  a  party  wishes  to  avail  himself  of  any  matter  upon  error,  which  does  not  necessarily 
appear  of  record,  he  must  file  exceptions  at  the  trial,  or  request  a  special  verdict. 

Even  if  the  statement  of  testimony  in  this  case  could  be  considered  as  a  bill  of  exceptions, 
still  it  could  not  be  considered  in  the  Supreme  Court,  as  it  does  not  appear  to  have 
been  taken  during  the  trial,  or  upon  any  motion  made  in  the  court  below. 

Bills  of  exceptions  are  only  allowable  during  the  trial,  and  that  they  were  then  taken 
must  appear  on  their  face.  If  reduced  to  form,  and  signed,  after  the  trial,  it  most 
appear  that  they  were  taken  at  the  trial. 

He  who  impeaches  the  judgment  of  an  inferior  court,  is  bound  to  show  to  the  appel. 
late  tribunal  in  what  the  error  consists,  of  which  he  complains.  He  must  be  able  to 
lay  bis  finger  upon  the  error,  and  point  it  out,  if  he  seeks  to  reverse  or  correct  it. 

And  in  the  appellate  court,  every  thing  will  be  presumed  in  favor  of  the  verdict,  and  the 
judgment  of  the  court  below,  except  what  is  afiirmatively  disproved  by  the  record, 
or  what  the  court  is  bound  judicially  to  take  notice  of. 

A  verdict  in  detinue,  finding  the  slaves  in  the  declaration  mentioned,  to  be  the  property 
of  the  plaintifiT,  affixing  their  value  severally  and  respectively,  finding  their  detention 
by  the  defendant,  and  awarding  a  certain  amount  of  damages  for  the  detention,  is 
valid. 

This  was  an  action  of  detinue,  commenced  in  the  court  below  by 
Pike  and  wife  and  Smith  and  wife,  against  Lenox,  for  certain  slaves. 
The  declaration  was  in  the  usual  form.  The  defendant  pleaded  the 
general  issue,  to  which  the  plaintiff  joined  issue,  and  the  case  was  tried 
by  a  jury.  The  jury  found  the  slaves  to  be  the  property  of.the  plain- 
tiffi,  found  their  values  respectively,  amoiinting  in  the  aggregate  to 
$3,500,  and  $2,710  for  their  hire. 

Immediately  after  the  entry  of  the  judgment,  in  the  transcript  of 
the  record,  follows  a  bill  of  exceptions,  stating  simply,  that  defendant 
moved  for  a  new  trial,  because  the  verdict  was  contrary  to  law  and 
evidence,  which  motion  was  overruled  by  the  court,  to  which  defend- 
ant excepted. 
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Then  follows  a  paper,  conunenciDg  in  this  way:  ^^  The  following 
is  die  tefltimony  on  the  part  of  the  plaintiff,"  d^c,  detailing  all  the 
testioiony,  and  concludes  thus:  ^^  A  copy  of  the' record  in  this  cause, 
as  ako  the  order  of  the  court  directing  the  sale  which  here  insert. 
E.  L.  Johnson,  Judge.  Filed  October  12,  1838.  Geo.  W.  Stokes, 
Clerk. 

As  the  case  was  decided  on  a  preliminary  point,  it  is  unnecessary  to 
state  the  facts  of  the  case* 

Frebmaiv,  Ashley,  &  Watkins,  for  plaintiff  in  error: 

Is  the  record  in  this  case  sufficient  to  raise  a  question  of  law?  All 
objections  to  the  return  of  the  clerk  to  the  writ  of  error,  are  waived  by 
the  aipiment  and  submission  of  the  case  to  the  court  upon  that  record. 

If,  then,  this  case  goes  off,  upon  the  merest  technicality,  and  not 
upon  its  merits,  upon  the  failure  of  the  Judge  below  to  incorporate  the 
evidence  upon  a  bill  of  exceptions,  according  to  the  forms  of  law, 
when  such  was  evidently  his  intention,  and  when,  by  the  law  of  the 
land,  the  plaintiffi  below  had  no  right  to  recover,  it  will  be  an  outrage 
upon  justice,  and  a  scorn  and  reproach  to  the  law.  > 

See  cases  cited  in  the  case  of  Grai/  vs.  JSTations,  I  Ark.  Rep.  557, 
showing  the  right  of  certifying  the  evidence  in  the  case* 

The  court  will  find  upon  reference  to  the  assignment  of  errors,  and 
the  j<Hnder  thereto,  that  the  testimony,  as  certified  by  the  Judge  below, 
is  claimed  by  the  one,  and  tacitly  admitted  by  the  other  to  be  a  part 
of  the  record.  Otherwise,  if  the  assignment  of  errors  was  so  irregular 
as  to  allege  error  by  means  of  a  paper  which  was  not  a  part  of  the 
record,  the  defendants  here  ought  to  have  pleaded  the  assignment,  or 
more  properly  moved  to  strike  it  off  the  files  of  the  court.  This  they 
did  not  do*  Since  the  defendants  in  error  rely  upon  the  technical 
objections,  we  pray  the  court  to  notice  every  feature  in  the  case  which 
will  enable  it  to  take  cognizance,  and  do  justice  between  the  parties. 
What  can  be  the  object  of  requiring  an  assignment  of  errors,  and  a 
Joinder  thereto,  if  they  do  not  bind  and  preclude  the  parties  as  other 
pleadings? 

Pike,  contra : 

This  court  is  entirely  uninformed  as  to  the  evidence  given  in  thr 
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court  below.  No  part  of  the  evidence  is  legitimately  before  thenriy 
and  tiiey  are  absolutely  prohibited  by  most  positive  and  peremptorj 
rulesy  from  noticing  the  paper  appended  to  the  transcript,  and  purport- 
ing to  be  ^  statement  of  the  evidence  signed  by  the  Judge.  li  is  no 
part  of  the  record* 

The  rule  on  this  subject  is  thus  laid  down  by  an  accurate  writer  on 
the  subject.  "  Whatever  the  error  be,  and  in  whatever  stage  of  the 
case  it  occur,  it  mnst  appear  on  the  record^  in  order  that  a  writ  of  error 
may  be  sustained.  And  if  the  matter  complained  of  do  not  necessarily 
appear  on  the  record,  the  party  contemplating  a  writ  of  error,  should 
cause  it  to  appear  there,  by  filing  exceptions^  or  requesting  a  special 
verdict."     Howe^s  Prac.  465. 

In  McFaddin  v.  Otis,  6  Mass.  323,  the  defendants  moved  for  a  new 
trial,  on  the  ground  that  the  court  had  instructed  the  jury  contrary  to 
law,  and  at  their  request,  the  judge  reported  the  evidence  and  his  in- 
structions. The  motion  for  a  new  trial  was  overruled,, and  the  defend- 
ant's counsel  said  he  was  instructed  to  remove  the  case  into  the  Su- 
preme Court  of  the  United  States  by  writ  of  error.  Upon  which,  the 
Superior  Court  of  Massachusetts  said,  that  the  report  of  the  judge 
was  not  made  a  part  of  the  record,  and,  as  the  nature  of  the  defence 
was  apparent  only  from  the  report,  he  could  have  no  relief  by  error 
to  the  Supreme  Court  of  the  U.  States;  and,  that,  if  he  had  contem- 
plated a  writ  of  error,  he  ought  either  to  have  filed  a  bill  of  exceptions, 
or  requested  a  special  verdict. 

So  in  the  case  before  the  court  there  is  merely  a  report  of  the  evi- 
dence, signed  by  the  judge,  and  found  among  the  papers.  It  is  no 
where  even  stated  to  have  been  prayed  to  be  made  a  part  of  the  re- 
cord— ^the  filing  of  it  is  not  noted  of  record;  and  the  case  just  quoted 
is  as  perfectly  and  conclusively  in  point,  as  any  case  could  by  possi- 
bility be. 

So  in  Coolidge  v.  Inglee,  13  Mass.  50,  the  same  court  said,  that 
the  report  of  the  judge  is  not  apart  of  the  record;  nor  are  the  reasons 
given  for  the  final  opinion  of  the  court;  nor  the  papers  and  documents 
filed  in  the  case. 

So  in  Storer  v.  fVhite^  7  Mass.  118,  the  defendant  was  defaulted, 
and  the  plainliff  filed  the  note  declared  on*  af  evidence  of  damages. 
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The  error  asngned  was  variaDce  between  the  note  and  declaration; 
and  the  court  said,  in  the  case  before  us,  there  appears  to  be  no  error 
00  the  record.  For  although  such  a  note  as  is  described  in  the  as- 
agnment  of  errors  was  filed  in  the  case,  yet  we  cannot  take  notice  of 
it  as  a  part  of  the  record,  any  more  than  we  could  of  a  deposition, 
or  other  piece  of  evidence  filed." 

Pia^cev.  Adams^  8  Mass.  383,  was  a  case  of  the  same  kind,  and 
the  court  there  said,  ^  It  cannot  appear  to  us  that  the  note,  a  copy  of 
whicb  IS  sent  up  with  the  record,  was  the  note  on  which  the  action 
was  brought.  But  at  any  rate,  it  was  merely  evidence,  and  the  de- 
fendant should  have  objected  to  its  admission  at  the  trial.  If  his  ob- 
jection had  been  overruled,  he  should  have  filed  his  bill  of  exceptions, 
and  there  would  then  have  been  matter  on  record  to  support  his  writ 
of  error." 

In  this  case  the  court  finds  among  the  papers  an  informal  statement 
of  the  testimony  in  the  case,  which  appears  to  be  signed^  btU  not  sealed 
by  the  judge,  which  is  not  noticed  on  record,  nor  incorporated  in  a 
bin  of  exceptions;  but  was  simply  marked  filed  on  the  13th  of  Octo- 
ber, after  the  trial  of  the  cause,  and  after  the  motion  for  a  new  trial 
was  overruled.  And  the  presumption  therefore  is,  that  it  was  a  mere 
memorandum  taken  by  the  judge  for  his  own  private  use,  and  inad- 
vertently left  among  the  papers.  Most  clearly  is  it  no  part  of  the 
record,  and  even  were  it  a  bill  of  exceptions,  it  would  be  excluded 
under  the  rule  laid  down  in  Pope  v.  Evansy  and  Gray  v.  Muionsj  by 
this  court;  for,  in  the  very  words  of  this  court  in  the  latter  case,  if 
exceptions,  ^  it  docs  not  appear  that  they  were  taken  during  the  trial 
or  upon  any  motion  made"  in  the  court  below. 

^  There  are  five  legitimate  methods  by  which  matters  of  fact  may 
be  ^read  on  the  record.  By  consent  of  parties — by  special  verdict — 
by  oyer — by  bill  of  exceptions — and  by  demurrer  to  evidence — and  there 
is  no  other  method."  Cole  v.  Driskellj  1  Blackf  16;  Dougherty  v. 
Campbellj  ib.  40.     See  also  Gistw.  Higgins,  I  Bibb,  304. 

In  Goldsburyv.  May^  1  LiW.'254,  the  court  said:  "There  appear 
numerous  instructions  to  the  jury  in  the  cause,  signed  by  the  Judge  and 
copied  by  the  clerk.  To  some  of  them  the  word  "  given,"  and  to 
others  the  word  "  refu:5cd,"  is  annexed.     But  none  of  these,  except 
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one,  is  made  part  of  an  exception,  or  is  otherwise  connected  with  the 
record.  Althouirh  t/ierc  may  he  numcrons  loose  papers  in  a  cause^  signed 
by  the  JudgCy  and  the  clerk  shall  incorporate  them  improperly  into  the 
copy  which  he  makes  out  for  this  court,  we  cannot  notice  them  as  a 
part  of  the  record,  unless  they  have  been  made  part  of  it  by  excep- 
tions er  order  of  the  court  below."  And  see  Ashby  v.  Sharp^  1  LiU* 
166.     Pailon  v.  Kennedy^  1  Marsh.  389. 

So  in  Garland  v.  Bugg,  1  Hen,  ^  Mun.  376,  it  was  decided  thai 
an  affidavit  for  continuance  was  no  part  of  the  record,  unless  made  so 
by  exception.  And  see  Pendleton  v.  U.  States^  2  Brock.  75,  that  no 
fact  not  stated  in  a  bill  of  exceptions  will  be  noticed,  on  error.  Sec 
also  Bvicher  v.  Reil^  1  Mo.  Rrp.  262;  Davis  v.  Bums^  ib.  261;  sCnd 
Davis  V.  Hays^  ib.  270. 

So  in  Reid  v.  Rensselaer  Glass  Factory^  3  Cowen  387,  by  Foot  arg. 
it  is  laid  down  that  there  arc  but  three  ways  of  getting  the  facts  upon 
the  record.  These  are,  by  demurrer  to  evidence,  bill  of  exceptions, 
or  special  verdict;  and  though  the  court  of  errors  agreed  that  a  history 
of  the  case  might  be  brought  up  differently  in  New- York  under  their 
statute  authorizing  references,  yet  the  whole  court  admitted  that  ac- 
cording to  the  English  law  the  position  of  Foot  was  correct.  See  6 
Cowen  592.  Spencer,  Senator^  said,  that  "  a  case  settled  before  a 
judge,  in  an  ordinary  trial  at  law,  forms  no  part  of  the  record  of  judg- 
ment, and  is  not  brought  up  by  a  writ  of  error."  Ib.  605.  And  see 
Lanuse  v.  Barker,  10  J.  R.  312. 

And  sec  upon  this  point,  Caldwell  v.  Richards,  2  Bibb  331 ;  Mtr- 
shall  v.  Reid,  1  Bibb  327;  Hardin  507;  Fennie  v.  Martin,  I  Bibb  41; 
McLain  v.  Lillard,  1  Bibb  146;  Mams  v.  Ma4:ey,  1  Bibb  328;  8 
Marsh  431;  Faulkner  v.  Wilcox,  2  Lit.  370. 

A  bill  of  exceptions  must  appear  on  its  face,  to  have  been  taken 
and  signed  at  the  trial  of  the  cause.  If  ajlerwards  reduced  to  form 
and  signed,  it  must  be  signed  nunc  pro  tunc,  so  as  to  appear  to  hare 
been  taken  and  signed  during  the  trial.  Law  v.  Merrills,  6  fVend,  278; 
fValton  V.  U.  States,  9  Wheal.  051 ;  Exparte  Bradstreet,  4  Peters  107; 
Shepherd  v.  White,  3  Cowen  32. 

Will  a  bill  of  exceptions  or  writ  of  error  lie  for  refusing  a  new  trial? 
See  Laio  v,  Mcrrih,  0   Wcn^*  278;  Henderson  v.  Moore,  2  Cond. 
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fiq9.  172;  Mar.  Ins.  Co.  v.  Young,  ih.  ^^-^  Blunt  v.  Smithy  7  Wheat. 

27:3;  4  WheaL  220^  2  />ay  368;  1  ann.  49;  6  Conn..  59;  ZBmney 

93;  j5ttr^6  V.   Young,  2  Scr^.  «^  /J.  383;  1  Litteli  Rep.  30.'),  Outen 

y.MerrUL 

J^ACYj  Judge,  delivered  the  opinion  of  the  Court: 
la  iii8|^ctiBg  the  tJKinscript  of  the  record  sent  up  to  this  court,  we 
find  a  paper  appended  to  it,  which  purports  to  be  a  statement  of  the 
teatiaaonj  given  on  the  part  of  the  plaintifls  in  the  case  of  Albert  Pike 
and  wKe  and  O.  H.  Smith  and  wife,  against  John  H.  Lennox,  in  an 
action  of  detinue* 

This  statement  details  the  evidence  of  Terrence  Farrelly  and  Fred- 
erick Notrebe,  and  is  signed  by  E.  L.  Johnson,  Judge,  and  is  marked 
filed  October  12th,  1838,  G.  W.  Stokes,  Clerk. 

The  assignment  of  errors  questions  the  correctness  of  the  opinion  of 
the  court  below,  in  overruling  the  defendant's  motion  for  a  new  trial, 
and  in  rendering  judgment  in  favor  of  the  plaintiQs.     Before  we  pro- 
ceed to  examine  and  discuss  the  question  raised  by  the  assignment  of 
errors,  it  becomes  necessary  to  determine  whether  the  paper  purport- 
ing to  be  a  statement  of  the  testimony  in  the  case,  signed  by  the  judge 
and  marked  filed  by  the  clerk,  constitutes  a  part  of  the  record  or  not. 
Id  disposing  of  this  preliminary  question,  we  will  consider  in  (he 
first  place  what  constitutes  a  court,  and  what  a  judicial  record.     A 
court  is  defined  to  be  a  place  where  justice  is  judicially  administered. 
In  all  courts  or  judicial  tribunals,  the  sovereign  power  of  the  govern- 
ment in  contemplation  of  law,  is  always  presumed  to  be  present,  and 
that  sovereignty  is  represented  by  the  judges,  or  other  properly  con- 
stituted legajl  officers,  whose  authority  is  only  an  emanation  of  the 
sovereign  will.    3  Blackstone  Commentaries  24,  Co.  Lilt.  2G0.    A  court 
of  record  is  where  the  acts  and  judicial  proceedings  are  enrolled  in 
parchment  or  on  paper  for  a  particular  memorial  and  testimony,  which 
rolls  are  called  the  records  of  the  court,  and  arcof  sucli  high  and  superemi- 
nent  authority,  that  their  trutli  isnot  to  be  callccl  in  (juestion.     For  it  is  a 
settled  maxim,  that  notiiing  shall  be  averred  agninst  a  record,  nor 
shaU  any  pica  or  proof  be  admitted  to  contradict  it.     If  the  existence  . 
of  the  record  be  doubted  or  denied,  that  fact  sl^a!)  be  tried  by  nothing 
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but  the  record  itself,  that  is  upon  bare  inspection  whether  there  be 
any  such  record  or  no,  else  there  would  be  no  end  of  disputes.  2  Ttdd 
850;  Starkieon  Evidence  72. 

Whatever  proceedings  or  facts  the  law  or  the  practice  of  the  courts 
requires  to  be  enrolled,  constitute  and  form  a  part  of  the  record. 
Such,  for  instance,  are  all  judicial  writs  and  process,  finding  of  the 
jury,  and  the  judgment  of  the  court,  and  the  like.  Whatever  else 
that  is  not  necessary  enrolled,  such,  for  example,  as  oral  and  written  tes- 
timony, and  exceptions  taken  to  the  opinion  and  judgment  of  the 
court,  constitutes  no  part  of  the  record,  unless  they  are  expressly  made 
so  by  order  of  the  court,  by  the  agreement  of  the  parties,  by  demurrer 
to  evidence,  by  oyer,  by  bill  of  exceptions,  or  by  special  verdict* 
These  are  the  usual  and  only  legitimate  modes  by  which  matters  of 
fact  may  be  spread  upon  the  record.  Cole  v.  Driskell,  hi  Blackf.  16; 
Gist  V.  Higginsy  1st  Bibb  304. 

The  question  then  is,  does  the  paper  found  among  the  files  of  the 
clerk,  which  purports  to  detail  the  evidence  in  the  cause,  and  which  is 
signed  by  the  judge,  constitute  any  part  of  the  roll  or  record  of  the 
court?  It  certainly  does  not,  for  being  merely  a  statement  of  testimony, 
it  is  never  regarded  by  law,  or  the  practice  of  the  courts,  to  be  neces- 
sarily enroDed.  There  is  no  order  of  the  court  directing  it  to  be 
^read  upon  the  record,  nor  is  there  any  agreement  of  the  parties 
placing  it  there;  and  surely  it  cannot  be  pretended  that  it  is  put  upon 
the  rolls,  by  oyer,  special  verdict,  demurrer  to  evidence,  or  bill  of 
exception;  then  it  can  only  be  regarded  as  a  mere  loose  paper  on  the 
files  of  the  clerk,  or  the  memorandum  of  the  judge  of  his  notes  on 
trial.  It  is  appended  to  the  transcript  of  the  record  sent  up,  and  im- 
mediately follows  the  bill  of  exceptions  that  was  taken  upon  the  trial, 
and  which  by  express  order  of  the  court  was  made  part  of  the  record. 
It  is  signed,  not  sealed,  by  the  judge,  and  whether  it  contains  all  or 
any  part  of  the  testimony  given  on  the  trial,  we  cannot  judicially 
know;  for  being  no  part  of  the  record,  we  are  not  authorized  to  look 
into  it,  nor  can  a  writ  of  error  reach  it.  If  a  party  wishes  to  avail 
himself  of  any  matter  upon  error  that  does  not  necessarily  appear  of 
record,  he  must  file  exceptions  at  the  trial,  or  request  a  special  verdict. 
In  McFaddin  and  others  v.  Oiis^  6  MassC^  323,  the  defendant  moved 
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for  a  new  trial,  apon  the  ground  of  the  instractions  of  the  court  being 
against  law,  and  requested  the  judge  to  report  the  evidence  dnd  the 
instractions.  The  report  was  made,  and  after  an  opinion  was  inti- 
noated  against  the  new  trial  by  the  Supreme  Court  of  Massachusetts, 
the  counsel  for  the  defendant  stated  that  the  defence  rested  upon  the 
embargo  laws  passed  by  Congress,  as  appears  by  the  Judge's  report; 
and  he  was  uffitructed  if  judgment  against  his  client,  to -move  the 
cause  by  writ  of  error  into  the  Supreme  Court  of  the  United  States. 

It  was  then  observed  to  him  by  the  court,  that  the  report  of  the 
judge  was  not  made  part  of  the  record,  and  as  the  defence  was  only 
apparent  from  the  report  of  the  judge,  he  could  have  no  relief  by  error 
to  the  Supreme  Court  of  the  United  States;  and  that  if  he  had  con- 
templated a  writ  of  error,  he  ought  to  have  filed  a  bill  of  exceptions, 
or  requested  a  special  verdict.  The  rule  here  laid  down  is  conclusive 
upoD  the  point  now  before  the  court,  and  the  case  in  which  it  was 
stated  is  every  way  stronger  than  the  one  now  under  consideration. 
In  the  case  above  referred  to,  the  report  contained  the  defence  and 
the  instructions  of  the  judges,  and  still  it  was  held  that  the  report  is 
part  of  the  record. 

There  is  only  a  loose  memorandum  of  a  judge  containing  the  notes 
of  the  testimony,  and  nothing  more.  Id  the  case  of  CdoHdge  v.  Ingleej 
13  Mass.  50,  the  court  held  this  language:  «*  The  report  of  the  judge 
is  Dot  a  part  of  the  record,  nor  are  reasons  given  for  the  final  opinion 
of  the  court,  nor  the'  papers  or  documents  filed  in  the  case."  In  no 
possible  aspect,  then,  can  this  statement  of  the  testimony  be  considered 
as  any  part  of  the  record;  but  even  admitting  it  to  be  a  bill  of  ex- 
ceptions, which  it  certainly  is  not,  still  it  would  be  excluded  fix>m  our 
consideration,  for  it  does  not  appear  to  have  been  taken  during  the 
trial,  or  upon  any  motion  made  in  the  court  below.  The  object  of  a 
biHof  exceptions  is  two-fold.  First,  it  is  to  object  to  the  opinion  of 
the  court  on  some  point  of  law,  and  refers  generally  to  the  competency 
of  witnesses,  the  admissibility  of  evidence,  or  the  legal  effect  of  it,  and 
the  Hke;  and  secondly,  it  is  to  reduce  to  writing  and  incorporate  on 
the  record,  the  substance  of  the  transaction  on  which  the  opinion  of 
the  court  is  found,  so  that  the  court  alone,  when  called  on  to  revise 
the  decision  given,  may  be  able  to  see  and  correct  the  error,  if  any 
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exists.  Ifl  Evans  vs.  Pope^  and  Gra^  vs.  Nations^  it  was  decided  bj 
ihi^  ccHui  that  bills  of  exceptions  were  only  allowable  during  the  trial, 
and  that  iacts  nuist  appear  on  the  face  of  the  exceptions,  if  afterwards 
they  (30X3  reduced  to  form  and  signed.  They  must  appear  to  have 
been  taken  and  signed  at  the  trial,  f^w  vs.  Merrills^  C  Wend*  278; 
WaUon  vs.  U.  Siale^^  9  Wheat.  G51 ;  Exparte  Bradshaw,  4  Peters  107; 
2  Tidd*  Practice,  912. 

The  biU  of  exceptioiis  which  i9  aiiade  part  of  the  record,  calls  in 
qiiestion  the  opinion  of  the  court  below,  io  refusing  to  set  aside  the 
vQrdict,  and  in  not  awarding  a  new  trial.  It  is  contended  on  behalf 
of  tbp  plaintiffs  in  error,  that  the  Circuit  Court  erred  in  overruling  the 
motipn  for  a  new  trial,  as  the  verdict  and  judgment  on  the  case  was 
contrary  to  hiw  and  evidence.  It  is  a  well  settled  principle^  and  one 
fuUy  established  by  all  the  authorities,  that  he  who  impeaches  the 
judgment  of  an  interior  court,  is  bound  to  show  to  a  superior  tribunal 
in  what  the  error  consists  of  which  he  complains.  He  must  be  able 
to  lay  his  finger  upon  the  error,  and  point  it  out,  if  he  seeks  to  review 
or  correct  it. 

The  reason  of  the  rule  rests  alone  upon  the  presumption,  that  (he 
judgment  below  was  right;  and  tliat  presumption  is  strengthened  and 
fortified  by  the  universally  admitted  principle  in  all  correct  reasoning, 
that  he  who  holds  the  affirmative  of  any  proposition,  is  bound  to 
piove  it. 

Hence  it  has  been  so  repeatedly  ruled  in  this  court,  that  every 
thing  will  be  presumed  in  favor  of  the  verdict  and  judgment  of  the 
court  below,  except  what  is  alBrmativcly  disproved  by  the  record,  or 
what  this  court  is  bound  judicially  to  take  notice  of. 

By  applying  this  principle  to  the  case  now  under  consideration,  we 
will  readily  perceive  how  the  matter  stands.  There  is  but  one  bill 
of  exceptions  filed  in  the  case,  and  that  contains  no  part  of  the  evi- 
dence adduced  upon  the  trial;  neither  does  the  record  disclose  in  any 
part  of  it,  what  testimony  was  given  or  refused  upon  the  hearing  of 
the  cause.  It  is  wholly  impossible,  then,  for  tliL^  court  to  know  how 
or  in  what  manner  the  plaintiff  claimed  title  to  tlie  property  in  cj^ues- 
tion,  or  wliat  was  the  nature  and  character  o(  ihv  defence  set  up  in 
bar  of  thcii  right  of  recovery.     Roth  the  reconl  and  hill  of  exceptions 
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being  whoHy  silent  on  these  points.  We  arc  then  nccessaifly  com- 
pcdSed  to  resort  to  the  legal  presumptions  that  arise  in  the  case,  and 
which,  of  coarse,  arc  hinding  and  conclusive  upon  (his  court.  We 
are  then  bound  to  presume,  that  the  plaiotiffi  establishcfd  their  ri^ 
to  the  property  in  dispute,  by  competent  and  satisfactory  evidence,  or 
the  jury  would  not  have  rendered  a  verdict  in  their  favor.  Withofrt 
such  proof,  the  jury  had  no  right  to  find  a  verdict  against  the  defmid- 
aots,  or  the  court  to  pronounce  judgment  upon  their  finding;  whether 
the  iacfcs  or  circumstances  of  the  case  did  in  reaUty  warrant  the  jury 
in  coming  to  such  conclusion,  we  have  no  means  of  knowing,  bat 
that  is  the  legal  presumption,  which,  in  the  absence  of  all  opposing  or 
contradictory  testimony  on  the  subject,  we  are  bound  to  respedt  and 
obey.  The  presumption  stands  in  lieu  of  full  and  conclusive  proof  on 
the  pdnt,  and  in  legal  contemplation,  is  in  eveiy  way  equal  to  it. 
The  declaration  in  this  case  is  correctly  drawn,  and  contains  on  its 
face  a  good  cause  of  action;  the  plea  and  joinder  are  regularly Jfiled 
and  every  way  sufficient,  and  make  up  a  valid  issue  between  the  par- 
ties; die  verdict  is  a  response  to  that  issue,  and  is  strictly  formal,  per- 
fectly legal. 

It  finds  the  slaves  in  the  delaration  mentioned,  to  be  the  property 
of  the  piaintiffi,  and  it  affixes  their  value  severally  and  respectively. 
It  also  finds  their  detention  by  the  defendants,  and  awards  a  certmn 
amount  of  damages  for  the  same.  No  valid  objection  then  can  'he 
taken  to  the  finding  of  the  jury,  for  their  verdict  is  in  accordance 
with  the  most  approved  forms  and  precedents  in  such  cases.  11  €lo. 
109;  Comwell  vs.  Truss^  2  Munf.  195;  Gordon  Vs.  Harper,  V  T.  R. 
9;  ^  Siarkie  mt  Evidtncc,  288,  9.  The  orily  remaining  qnestlon  now 
to  be  decided  is,  was  the  judgment  in  the  court  below  rightfully  grven 
in  favor  of  the  plaintiffs,  or  properly  pronounced  on  the  verdict  ?  Thait 
it  was,  is  perfectly  manifest  from  an  inspection  of  the  judgment  itself. 
After  the  cois  considtratum  is  recited  by  the  court,  judgment  proceeds 
to  declare  that  the  plaintiffs  do  have  and  recover  of  the  defendants, 
severaBy  and  respectively,  the  slaves  in  the  declaration  mentioned,  if 
(hey  are  to  be  had,  or  if  they  or  any  of  them  arc  not  to  be  had,  then 
it  awards  the  value  of  each  slave  separately,  as  ascertained  and  fixed 
by  the  jury.     It  fijrther  declares,  that  tfjc  plainliflTs  do  have  and 
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recover  of  the  defendant,  the  amount  of  damages  as  found  by  the 
jury,  and  that  sum  is  set  forth  in  the  judgment  for  the  detention  and 
hire  of  the  slaves  while  they  were  in  tlie  possession  of  the  defendant, 
together  with  the  costs  of  suit.  The  judgment  in  every  particular 
follows  the  verdict,  and  corresponds  with  it.  The  writ  of  error  sued 
out,  denies  the  validity  of  this  judgment.  It  is  certainly  valid  and 
regular  on  its  face.  In  what  then  does  its  illegality  consist?  It  is 
pronounced  upon  a  valid  and  regular  verdict,  presumed  to  be  given 
on  full  and  competent  proof,  and  every  way  satisfactory  to  the  minds 
of  the  jury  who  rendered  it. 

This  is  an  action  of  detinue,  where  the  plaintiffisue  for  the  recovery 
of  the  particular  thing  demanded,  and  the  judgment  in  such  form  of 
actions  must  be  in  the  alternative,  and  is  given  for  the  recovery  of  each 
particular  item  of  property  mentioned  in  the  declaration,  if  to  be  had, 
or  if  not  to  be  had,  then  it  is  rendered  for  the  respective  value  of  each 
article  separately.  It  is  usual  for  the  jury  to  give  damages  for  the 
detention  of  the  property,  and  in  such  a  case  the  judgment  should 
pursue  the  finding,  and  award  the  damages  assessed  by  the  jury,  with 
the  costs  of  this.  In  the  present  instance,  the  judgment  is  in  strict  con- 
formity with  the  rules  just  stated,  and  that  being  the  case,  it  is  fuUy 
sustained  by  all  the  authorities.     Higginbotham  vs.  Rucker^  2  Call  313. 

As  it  has  been  already  shown  that  the  legal  presumptions  are  all  in 
favor  of  the  verdict  and  judgment  of  the  court  below;  and  as  these 
presumptions  stand  unopposed  and  uncontradicted  by  any  part  of  the 
record,  it  necessarily  follows  that  there  is  no  error  in  the  opinions  and 
judgment  of  the  Circuit  Court,  now  brought  up  for  revision  and  cor- 
rection. It  may  be,  and  probably  is  true,  that  the  defendant  had  a 
good  and  lawfiil  defence  to  the  action.  But,  then,  if  he  had,  he  has 
lost  the  benefit  of  that  right  by  his  own  lashes,  or  that  of  his  counsel. 
There  is  but  one  bill  of  exceptions  taken  during  the  trial,  and  that 
wholly  faib  to  spread  any  part  of  the  testimony  on  the  record.  It  was 
unquestionably  the  duty  of  the  defendant's  counsel,  in  excepting  to 
the  opinion  of  the  court  in  overruling  his  motion  for  a  new  trial,  to 
have  incorporated  into  the  record  all  the  testinuMiy  given  in  the  cause, 
so  that  this  court  could  have  seen  whether  there  was  error  or  not  in 
the  decision  and  judgment  of  the  Circuit  Court. 
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M,  10  omitting  to  do  this,  the  defendant's  rights  have  been  prc^ 
diced  and  injured,  the  fault  rests  with  himself  and  his  coansel,  and 
this  court  is  not  authorized,  by  bare  possibility  or  conjecture,  to  supply 
any  omvfiion  or  mistake* 

The  legal  consequence,  then,  attaches  in  favor  of  the  verdict  and 
jadgment  of  the  court  below,  and  is  decisive  of  the  question.  This 
being  be  case,  it  necessarily  foHows  that  the  judgment  of  the  Circuit 
Court  must  be  affinned,  with  costs. 
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Rose  againsi  Fobi>  and  others, 
Apjtkal  from  Chicot  Circuit  Court/ 

A  aheriif '8  return  od  a  writ  of  summons,  in  the  foUowioe  words :  **  Executed  the  within 
by  reading,  April  8th,  1839,'*  is  hot  suffioiMt  to  sBStnn  a  jadf  ment  hy  defiMilL 

The  law  presumes  that  every  public  officer  will  perform  his  official  duties  accordbgto 
law ;  and  if  the  facts  stated  by  the  shorifT  in  his  return,  show  a  legal  service,  the 
truth  of  the  return  cannot,  as  a  general  rule,  be  collaterally  questioned  by  the  parties 
to  the  proceedings. 

But  where  the  return,  admitting  all  the  facts  stated  in  it  to  be  true,  essentially  fails  to 
show  a  valid  legal  service,  the  court  can  not  supply  the  omission. 

After  judgment,  amendments  in  the  return  of  service  can  only  be  made  in  matters  of 
form. 

The  defendant,  by  appearing  generally,  waives  all  exceptions  to  the  writ  or  retom,  or 
at  least  is  precluded  thereby  from  taking  any  advantage  of  them. 

But  he  has  no  legal  right  to  appear  to,  or  defend  the  action,  after  judgment  rendered 
against  him.    He  then  has  no  day  in  court. 

Praying  an  appeal,  therefore,  is  no  such  appearance  as  waives  any  objection  to  the 
writ  or  return. 

An  appeal  may  be  taken  by  the  defendant,  under  our  statute,  after  a  judgment  by  de- 
fault, without  first  applying  to  the  court  to  set  aside  the  judgment. 

Where  a  writ  issued  under  the  Territorial  statute,  but  the  revised  statutes  went  into 
force  before  it  was  strved,  the  sheriff  was  to  be  governed  by  the  latter,  as  to  the  ser- 
vice and  return. 

Where  the  writ  and  declaration  went  out  together,  it  was  necessary  to  be  shown  in  the 
return  that  the  writ  was  read  to  the  defendant,  and  that  it  was  read  to  him  in  the 
proper  county. 

The  rule  in  Gilbreath  o.  Kuykendall  renewed. 

This  was  an  acUon  of  debt,  commenced  by  Ford  &  Co.  against 
Rose.  The  return  on  the  original  writ  was  in  the  following  words: 
"  Executed  the  within  by  reading,  April  8th,  1839.  W.  G.,  Skeriffj 
by  T.  H.  R.J  Deputy.^'*  The  defendant  did  not  appear,  and  judg- 
ment was  rendered  by  default,  on  the  2l8t  of  May,  1839.  On  the 
22d,  the  defendant  filed  his  affidavit  and  prayer  for  an  appeal.  On 
the  motion  book,  immediately  aflcr  the  motion  of  the  prayer  of  appeal, 
entered  the  same  day,  was  a  nK)tion  to  amend  the  sheriff's  return  in 
the  case.  On  the  24th  the  court  revoked  the  leave  to  amend  the  re- 
turn, and  granted  the  appeal. 

Cummins  &  Pike,  for  the  appellant: 

The  service  of  the  writ  was  not  sufficient  to  authorize  a  judgment 
by  default.     See  Gilbreath  v.  Kuykendall^  ante  p.  50. 
After  an  appeal  was  prayed,  the  sheriff's^  return  could  not  be  amend- 
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ed  in  matter  of  sabstaiice.  The  statate  onl^  aothorizet  ameftdmeats 
of  retains  in  matter  ofform^  after  jud^ent  rendered*  Rev.  Si.  f. 
635,  sec  1 1&  Here  the  motion  was  general,  to  ameod  except  in  the 
return  day.    The  motioB  therefore  was  property  reiiiaed. 

The  bill  of  exceptions  was  filed  after  appeal  was  granted,  and  ac- 
cording to  the  rale  established  in  lA/on  v.  j&am  H  al.^  1  Ark,  2M9, 
acnd  Gfroy  et  aL  ?•  JfaHcns^  ib.  567,  will  not  be  noticed. 

If  it  cooid,  stili  the  record  states  that  the  prayer  of  appeal  was 
made  before  the  motion  to  amend,  and  the  record  mUBtpfevaiL  Lyon 
V.  Evans  et  al.^  I  Ark.  349. 

Sutton  &  Fowlbr,  conira: 

The  defendant  below  did  not,  upon  cause  shown  ^  move  the  court  \6 
set  aside  the  judgment,  and  permit  him  to  defend,  as  the  court  would 
no  doubt  have  allowed  him  to  do.  On  the  other  hand,  he  prayed  an 
appeal  iiom  a  judgment  regularly  rendered  for  the  amount  designated 
in  the  note.  If  he  had  a  defence,  or  if  injustice  were  done  him  by 
tbe  judgment,  it  was  in  his  power  to  correct  it  in  the  court  bebw, 
simply  by  showing  that  be  had  a  defence.  This  he  never  attempted 
to  do^  therefore  complaint  comes  fiom  him  with  peculiarly  bad  grace, 
and  be  should  not  receive  the  countenance  of  this  court,  without  show- 
ing palpable  error  in  law. 

As  to  tbe  fint  error  assigned,  it  is  respectfully  urged  that  the  sheriflTs 
return,  as  first  made,  wajs  sufficient  upon  which  to  render  a  judgment. 
A  reading  to  the  defendant  is  good  service.    Jfew  Code^p.  621,  sec.  13. 
The  presumption  of  law  is  in  favor  of  the  return— certainty  to  a  com- 
mon intept  only  being  required.    And  as  there  was  but  <Ae  one  de- 
fendant named  in  the  summons,  the  conclu^on  forces  itself  irresistibly 
upon  us,  that  if  ^  executed"  at  all,  and  the  sheriff  returns  that  fact  in 
tUs  case,  it  must  have  been  ^^  ex  necessitate  rei"  executed  npon  the  de- 
fendant.    Otherwise,  it  was  not  executed  at  all,  and  this  position  at 
once  would  put  in  issue  the  truth  of  the  sheriff's  return,  which  stands 
always  as  true,  until  the  contrary  is  proved.     But  suppose,  for  a  mo- 
ment, that  th^  return  is  defective.    Is  not  our  statute  o(  jeofails  broad 
enough  to  cover  far  more  glaring  defects?    Sheriff's  returns  may  be 
amended  both  before  and  after  judgment.     JVcio  Code,  p,  635,  sec. 
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116.  Soe  also  t6.,  sec.  114,  et  seq.^  for  amendments  generally.  The 
court  below  having  given  appellees  leave  to  amend  the  return,  it  must 
from  that  moment  be  considered  as  amended,  and  made  a  full  and  for- 
mal return,  and  no  order  rescinding  such  leave  could  prejudice  rights 
acquired  thereunder  by  the  appellees. 

Rose  was  precluded  from  an  appeal,  not  having  moved  as  he  had  a 
right  and  was  bound  to  do,  to  set  aside  said  judgment,  &c.  His  ap- 
peal is  captious  and  unnecessary.  He  could  have  relieved  himself  in 
the  court  below  by  motion*  Rose  coming  in  during  term,  cured  de- 
fects in  service^  &;c. 

RiNGo,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  the  record  and  assignment,  which 
it  becomes  our  duty  to  consider,  is  this:  Is  the  service  of  the  process 
on  Rose,  as  set  forth  in  the  return  thereof  by  the  sheriff,  endorsed  on 
the  writ,  sufficient  in  law  to  authorize  and  uphold  the  judgment  by 
default  given  against  him  by  the  Circuit  Court? 

The  solution  of  this  question  depends  upon  the  construction  to  be 
given  to  the  thirteenth,  fourteenth,  and  fifleeenth  sections,  of  the 
CXVI.  Chap,  of  the  Revised  Statutes  of  Aricansas, 'pages  621,  622, 
which  provide  "  that  a  summons  may  be  executed  either  by  reading 
the  writ  to  the  defendant,  or  by  delivering  him  a  copy  thereof,  or  by 
leaving  a  copy  thereof  at  his  usual  place  of  abode,  with  some  white 
person  of  the  family  over  15  years  of  age. 

"  And  in  all  such  cases  where  the  defendant  shall  refuse  to  hear 
such  writ  read,  or  to  receive  a  copy  thereof,  the  offer  of  the  officer  to 
read  the  same,  or  to  deliver  a  copy  thereof,  shall  be  a  sufficient  ser- 
vice of  the  writ;  and  every  officer  to  whom  any  writ  shall  be  deliver- 
ed to  be  executed,  shall  endorse  thereon  the  time  when  such  writ  came 
to  his  hands,  and  shall  make  return  thereof,  in  writing,  and  shall  sign 
his  name  to  such  return,  and  set  out  how  or  in  what  manner  he  exe- 
cuted the  same."  , 

The  appellees  insist  that  the  presumption  of  law  is  in  favor  of  the 
return.  That  certainty  to  a  common  intent  only  is  regarded,  and 
there  being  but  one  defendant  named  in  the  writ,  the  conclusion  is 
irresistiblcj  that  it  was  "  executed,"  and  the  sheriff  states  that  fact  in 
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his  retam ;  and  if  executed,  it  must  ex  necessitate  rei  have  been  exe- 
cuted on  the  defendant.  Otherwise  it  could  not  have  been  executed 
at  afl;  which  last  position  is  inadmissabie,  because  it  controverts  the 
truth  of  the  fact  stated  in  the  return,  which  is  always  taken  as  true 
until  the  contrary  is  proved;  that  the  defect  in  the  return,  if  any,  was 
cured  by  the  appearance  of  Rose,  or  the  statute  of  jeofails,  and  was 
subject  to  fuoaendment  either  before  or  after  judgment;  and  that  an 
appeal  from  a  judgment  by  default,  cannot  be  taken  by  the  defendant, 
until  be  bas  applied  to  the  court  to  set  aside  the  judgment,  and  his 
application  has  been  overruled  or  denied. 

The  law' certainly  presumes,  that  every  public  officer  will  perform 
his  official  duties  according  to  law;  and  if  the  facts  stated  by  the 
aheriffin  his  return  of  process  show  a  legal  service,  as  a  general  rule 
their  troth  cannot  collaterally  be  questioned  by  the  parties  to  the  pro* 
ceedings;  but  when  the  return,  admitting  all  the  facts  stated  in  it  to 
be  true,  essentially  fails  to  show  a  valid  legal' service,  we  are  not 
aware  of  the  existence  of  any  principle  of  law,  or  rule  of  practice,  by 
which  the  court  could  be  justified  in  presuming  their  existence,  or  sup- 
plying the  omission.  It  is,  also,  as  a  general  nile,  admitted,  that  an 
officer  may,  by  leave  of  the  court,  amend  his  return  in  form  or  sub- 
stance, either  before  or  after  judgment,  subject,  however,  at  this  time, 
to  the  important  limitation  of  this  right  imposed  by  the  115th  and 
llGth  sections  of  the  statute  above  referred  to,  Revised  Statutes^  Ar- 
kfi^tsasj  page  635,  which,  in  our  apprehendon,  limits  the  right,  when 
the  amendment  is  made  aftek-  judgment,  to  matters  of  form.  And  there 
can  be  no  doubt  that  the  defendant,  by  appearing  to  the  action,  gene- 
rally waives  all  exceptions  to  the  writ,  and  the  service  of  the  writ;  or  at 
least  he  is  precluded  thereby  from  taking  any  advantage  of  either. 

But  he  has  no  legal  right  to  appear  to  or  defend  the  action,  after 
final  judgment  is  given  against  him ;  for  so  long  as  it  remains  in  force, 
he  is  bound  by  it,  and  his  rights  involved  in  the  controversy  are  con- 
sidered as  determined.  He  has,  in  legal  parlatnce,  "  no  day  in  court;"- 
and  this  was  the  sitifation  of  Rose,  when  he  prayed  the  appeal  in  this 
ease,  which  is  now  urged  as  an  appearance,  by  which  he  b  concluded 
from  taking  advantage  of  any  defect  in  the  service  or  return  of  the 
writ.     We  cannot,  therefore,  consider  the  prayer  for  an  appeal  as 
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eqaivalent  to  an  appearance,  or  regard  him  as  having  appeared  to 
the  action,  so  as  to  preclude  him  finom  the  benefit  of  any  legal  objec- 
tion to  the  return  of  the  sheriiT.  The  proposition  stated  and  relied  on 
by  the  defendants  in  error,  that  no  appeal  will  He  in  favor  of  the  de- 
fendant from  a  judgment  by  default,  until  he  has  applied  to  the  court 
to  set  aside  the  judgment,  and  failed  in  his  application,  is,  in  our 
opinion,  equally  untenable.  By  the  141st  section  of  the  statute  before 
cited,  Rev.  Statutes^  ^rA:.,  638,  it  is  enacted,  "that  the  party  ag- 
grieved by  any  final  judgment  or  decision  of  any  Circuit  Cknirt  in  any 
civil  case,  may  make  his  appeal  to  the  Supreme  Court.''  Other  sec- 
tions of  the  same  statute  prescribe  the  time  within  which  the  appeal 
shall  be  prayed,  and  define  the  conditions  upon  which  it  shall  be 
granted,  all  of  which  appear  to  have  been  observed  and  strictly  com- 
plied with  by  Rose;  and  we  do  not  pcrceii^e  how  it  is  possible  that 
thp  provisions  of  the  seventy-seventh  section  of  the  same  Act,  which 
authorizes  the  court  to  set  aside  the  judgment,  for  good  cause  shown, 
at  any  time  before  the  damages  shall  be  assessed,  and  on  such  terms 
as  may  be  just— or  of  the  eightieth  section,  which  provides,  that 
whenever  an  interlocutory  judgment  shall  be  rendered  for  the  plain- 
tiff by  default,  or  upon  demurrer  in  any  suit  founded  on  any  instru- 
ment  in  writing,  and  the  demand  is  ascertained  by  such  instrument, 
the  court  shall  assess  the  damages,  and  final  judgment  ^all  be  given 
thereon,  cannot  be  considered  as  imposing  any  restriction  upon  the  right 
of  appeal,  as  given  by  the  141st  section.  One  of  them  may,  and 
probably  does,  enlarge  the  rights  of  the  defendant,  against  whom 
judgment  by  default  is  given,  while  the  other  simply  dispenses  with 
the  necessity  of  empannelling  a  jury,  to  inquire  of  damages  in  such 
cases  as  are  embraced  by  its  provisions,  and  authorizes  the  court  to 
assess  the  damages,  and  give  final  judgment  therefor;  but  surely 
neither  can  have  any  effect  upon  the  right  of  appeal. 

It  is  a  principle  alike  essential  to  the  preservation  and  security  of 
private  rights  and  civil  liberty,  that  no  valid  judgment  can  be  given, 
until  the  defendant  or  person  to  be  bound  thereby  has  appeared  to 
the  proceeding,  or  had  actual  or  constructive  notice  thereof,  and  an 
opportunity  of  being  heard  in  defence  of  his  rights;  and  according  to 
this  principle,  enforced  by  the  provisions  of  the  statute  first  quoted, 
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no  judgpicai  by  default  can  be  justified,  or  legally  giFeo^  uotil  it  ap- 
peals affirmatively  by  the  record,  or  other  competent  legal  proof,  that 
the  defendant  has  bad  actual  or  constructive  notice  of  the  proceedings 
aiid  /ailed  to  appear  in  obedience  thereto;  then,  and  not  othenrjse, 
ibt  law  considers  him  as  making  default  by  not  appearing  to'  answer 
to  or  defend  against  the  charge  preferred  against  him,  and  justifies 
aft  a^ittdkBlaon  upon  his  rights  without  his  presence. 

Having  thus  presented  the  principles  and  rules  by  which  the  va- 
lidify  of  the  judgment  given  in  this  case  must  be  determined,  afid 
staled  and  disposed  of  several  pvopositions  presented  and  relied  on 
by  the  appellees,  we  will  now  proceed  to  test  the  return  before  us,  by 
those  principles  and  provisions  of  law,  and  deteniiune  upon  its^  suffi- 

CW9Cf* 

The  retem  states,  that  iba  piocess  was  executed  by  reading,  but 
omite  to  state  what  was  read,  or  to  whom  or  at  what  place*  The  writ 
bears  date  an  the  I8tb  day  of  March,  and  the  return  on  the  8lb  of 
Apqyi,  1S38«  At  the  date  of  the  fermer,  the  laiw  required  the  writ  to 
be  eadorspd  on  the  declaration,  and  that  the  writ  and  dcdaratiw 
ahould  go  out  and  be  served  together;  and  the  reading  or  deSvery  pf 
a  ocpy  to  ibe  defendant  of  cither  without  the  other,  would  not  have 
beea  a  sufficient  service;  but  at  the  date  of  the  retum,  the  pioviaMW 
^jnotod  above  were  in  ferce»  and  constituted  the  nile  by  which  the 
officer; should  have  acted  and  been  goverpied,  in  the  execution  'Of  the 
writ  And  another  section  of  the  same  statute  provides,  that  the  de- 
claration shall  not  accompany  the  writ,  or  be  served  therewith.  But 
it  is  evident  that  the  declaration  and  writ  in  this  case  were  both  in  the 
bands  of  the  sheriff.  Did  he  read  the  delaration  or  the  writ,  or  did 
he  read  both  of  them  to  the  defendant?  Did  he  read  them  or  either 
of  them  to  the  defendant  in  the  county  of  Chicot?  Does  the  return 
show  satisfactorily,  or  with  sufficient  certainty,  how  the  writ  was  exe- 
cuted, ^<  to  justify "  the  conclusion  that  it  was  executed  according  to  law? 
We  think  it  does  not.  The  sherifi*  was  expressly  required  by  law,  to 
state  in  his  return  how,  or  in  what  manner,  he  executed  the  writ.  This 
be  has  attempted  to  do,  and  we  are  to  presume  that  he  has  set  forth  in 
his  return,  as  many  of  the  facts,  necessary  to  show  a  valid  service,  as 
he  could  consistently  with  the  truth.     Yet  he,  contrary  to  the  express 
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direction  of  the  statute,  and  in  direct  violation  of  his  duty,  if  in  fact 
the  writ  was  executed  by  him  according  to  law,  has  entirely  omitted 
to  state  what  he  did  read,  and  to  show  by  reasonable  intendment,  that 
he  read  the  writ  to  the  defendant  in  Chicot  county.  These  facts  are 
material,  and  they,  or  something  equivalent  to  them,  must  appear  by 
the  return,  to  authorize  a  judgment  by  default  for  the  non-appearance 
of  the  defendant.  But  every  fact  stated  in  this  return  may  be  literally 
true,  and  the  sheriff  or  his  deputy  never  have  read  the  writ  to  the  de- 
fendant, or,  if  read  to  him,  it  may  not  have  been  in  Chicot  county; 
and,  in  either  event,  there  would  not  have  been  a  legal  service.  Un- 
der these  circumstances,  the  law  did  not,  in  our  opinion,  justify  any 
adjudication  upon  the  rights  of  Rose,  without  his  appearance.  And, 
therefore,  the  judgment  in  this  case  given  against  him  by  the  Circuit 
Court  of  Chicot  county,  ought  to  be,  and  is,  hereby,  reversed,  an- 
nulled, and  set  aside,  with  costs,  and  the  case  remanded  to  said  Circuit 
Court,  for  further  proceedings  to  be  there  had  according  to  law,  and 
not  inconsistent  with  this  opinion,  and  according  to  the  rule  establish- 
ed and  uniformly  acted  upon  by  this  court.  The  case,  when  returned 
to  the  Circuit  Court,  must  be  considered  and  proceeded  in,  a&  though 
Rose  had  been  legally  served  with  a  valid  writ,  more  than  thirty  days 
previous  to  the  term  of  the  court  to  which  the  case  may  be  regularly 
returned,  he  having  voluntarily  made  himself  a  party  thereto,  by 
prosecuting  his  appeal  to  this  court. 
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If,  after  hia  moiioo  to  quash  the  writ  is  overruled,  the  defendant  appears  and  pleads 

to  the  aettoB,  be  waives  all  defects  in  the  writ,  if  any  existed. 
Wbere,  at  Dec.  Term,  1838,  a  cause  was  continued  on  account  of  the  absence  ef  A. 
and  B.,  two  of  defendant's  witnesses;  and  at  May  Term,  1839,  another  affidavit  for 
€OBluiiunee  is  filed  by  him  on  accoam  of  the  absence  of  A.,  one  of  the  same  wit. 
nesaes,  a  continuance  cannot  be  granted,  because  no  suit  can  be  twice  continued  for 
the  tame  cause. 
Every  affidavit  for  a  continuance  must  state  that  the  party  has  reason  to  believe  that 
be  can  proevre  the  attendance  of  the  witnesses  by  the  next  term  of  the  court,  or  that 
their  cesiimony  ean  be  procured  by  that  time. 
In  an  affidavit  for  continuance  under  our  statute,  it  is  sufficient  to  state,  that  the  party 

9Xf€€iM  to  prove  by  the  witnesses  who  are  absent,  the  facts  stated  in  his  affidavit. 
The  party  who,  in  applying  for  a  continuance,  seeks  to  free  himself  from  the  prcsump. 
tioB  ef  enviable  aegligence,  is  bound  to  show  such  a  sute  of  facts  or  circnmstances, 
as  will  prove  that  he  has  used  due  diligence  to  obtain  the  testimony,  or  as  will 
take  hia  ease  Dut  of  the  legal  inforenee  which  stands  against  him. 
Where  the  affidavit  states  that  the  defendant  had  leave  to  take  depositions  at  the 
last  term  of  the  court,  but  could  not  avail  himself  of  that  leave,  in  consequence  of 
the  wiinesa  having  left  his  former  place  of  abode,  at  the  time  when  deft,  intended 
to  have  procured  his  deposition,  to  a  remote  part  of  an  adjoining  county ;  which  loca- 
tHia  the  deft,  was  net  appriaed  of  until  within  the  last  two  or  three  weeks,  when  it  woald 
have  been  impossible  for  him  to  have  procured  his  deposition  in  time  to  be  read, 
end  the  record  shows  that  he  did  not  apply  to  uke  the  deposition  until  two  er  three 
weeks  prior  to  the  trial,  the  court  acts  rightly  in  refusing  a  continuanec. 

In  ftiKng  to  apply  to  take  the  deposition  before,  the  deft,  must  be  considered  guihy  of 
ealyeble  negligence,  as  he  shows  no  excuse  for  such  failure ;  and  he  should  else 
have  shown  that  he  had  diligently  searched  for  and  inquired  after  the  residence  ef  the 
witneti,  and  eenld  not  possibly  find  o«t  where  he  resided^  nor  coold  he  by  any  pnc 
ticable  means  in  his  power  procure  his  testimony. 
SbaM  the  CiroaitCoert,  in  the  exercise  of  their  discretion  as  to  granting  or  refiieiag 
continuances,  capriciously  or  arbitrarily  sport  away  important  rights  belonging  to 
either  party,  their  decisions  and  judgments  would  be  examined  in  the  Supreme  Ooort, 
end  be  liable  to  be  correotod  on  appeal  or  writ  of  error. 

But  this  court  would  not  reverse  a  decisipn  or  judgment  below,  for  merely  granting  or 
reusing  a  continuance,  imless  it  clearly  and  positively  appears,  from  the  face  of  the 
record,  that  the  court  below  were  guilty  of  palpable  and  manifest  violation  of  public 
doty,  seriouily  pnindging  the  rights  of  the  party  oomplatning. 

In  order  to  entitle  a  party  to  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
the  affidavit  in  the  case  must  show : 

Firef,  the  names  of  wimesses  whose  testimony  has  been  discovered,  and  the  facts  ex. 
pected  to  be  established  by  them ; 

Secomij  facts  and  circumstances  sufficient  to  prove  that  the  applicant  has  used  dee  dill, 
eeoce  in  preparing  his  case  for  trial ; 

Titrdt  that  the  frcle  and  circumstances  newly  discovered,  have  come  to  his  knowledge 
since  the  trial,  and  are  such,  as,  if  adduced  on  the  trial,  would  have  been  compe- 
tent 10  prove  the  issae,  and  would  probably  have  changed  the  verdict ;  and 

F^mrtk,  that  the  evidence  discovered  is  not  cumulative  of  that  previously  relied  on, 
and  will  tend  to  prove  material  facts,  which  were  net  put  directly  in  issue  on  the 
trial. 

The  affidavit  must  show  affirmatively,  that  the  newlv  discovered  evidence  is  not  cumu- 
lative. 
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Whore  no  part  of  (he  evidence  it  spread  upon  the  record,  and  the  affidavits  of  persons 
filed  in  support  of  the  motion  for  a  now  trial  set  down  the  prices  of  the  carpenters* 
wock  and  labor  done,  for  which  suit  was  brought,  at  much  lower  rates  than  they  are 
charged  in  the  plainliflf's  bill,  but  fail  to  show  that  the  persons  making  the  affidavits 
were  carpenters  by  trade,  or  judges  of  the  prices  of  such  work  and  labor,  they  are 
insufficient. 

If  this  testimony  bad  been  adduced  on  the  trial,  it  might  have  been  disproved  by  the 
evidence  in  the  case.  This  is  the  legal  inference  following  the  verdict  and  judgment ; 
and  the  appellant  cannot  escape  from  it,  unless  he  shows  affirmatively,  by  spreading 
the  whole  testimony  upon  the  record,  that  such  would  not  have  been  the  fact. 

This  was  an  action  of  assumpsit,  commeDced  by  Wise  and  Hind^ 
who  were  mechanics,  and  partners  as  carpenters,  against  Burriss^ 
apon  the  common  counts  for  work  and  labor. 

At  the  return  term,  the  defendant  moved  to  quash  the  writ,  which 
motion  was  overruled,  and  he  excepted,  and  then  pleaded  non  as- 
sumpsit, to  which  issue  was  joined.  On  defendant's  motion  and  affi- 
davit, the  case  was  then  continued  on  account  of  the  absence  oi  James 
F,  Ellis  and  James  fVise,  two  material  witnesses. 

At  May  term,  1839,  Burriss  again  moved  to  continue  the  case, 
on  his  affidavit,  stating  that  James  F.  Ellis,  a  material  witness  in  his 
behalf,  and  who  had  been  duly  subpoenaed,  was  absent,  by  whom,  if 
present,  he  expected  to  prove  an  offset  of  $200,  and  was  the  only 
witness  known  to  him  by  whom  the  same  facts  could  be  established; 
that  although  he  had  leave  at  Nov.  term,  1838,  to  take  depositions 
generally,  he  could  not  avail  himself  of  that  leave,  in  consequence  of 
said  Ellis  having  left  his  former  place  of  residence  at  the  time  he  in- 
tended to  have  procured  his  deposition,  to  a  remote  part  of  Arkansas 
county,  which  location  he  was  not  apprized  of,  until  within  two  or 
three  weeks  before  the  trial,  when  it  would  have  been  impossible  to 
'procure  his  deposition  in  time,  and  that  the  continuance  was  not  asked 
for  delay,  &c. 

The  motion  for  a  continuance  was  overruled,  to  which  Burriss  ex- 
cepted. A  jury  wa6  then  called,  and  verdict  returned  and  judgment 
rendered  for  $481,  30  cents  damages. 

The  defendant  then  filed  his  motion,  sworn  to,  for  a  new  trial,  on 
the  grounds  :^r«/,  that  he  was  not  able  to  adduce  the  testimony  stated 
in  his  affidavit  for  continuance;  second^  that  he  had  discovered  impor- 
tant evidence,  of  which  he  was  unapprized  before  or  at  the  trial,  which 
would  diminish  the  plaintiflPs  claim  about  $200,  and  that  he  had 
used  due  diligence   to  obtain  will   the  evidence  in  hb  favor;   and 
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tkirdf  that  the  verdict  was  exorbitant,  unreasonable,  and  unsupported 
by  tbe  facts  or  justice  of  the  case. 

Connected  with  this  is  tbe  affidavit  of  two  persons,  of  their  measure- 
ment and  estimate  of  the  work  done  by  the  plaintiffi  for  the  defend- 
ant, by  which  the  amount  of  the  work  is  estimated  at  ^441  37.  The 
bill  of  Hind  ^  Wise^  for  the  same  work,  as  filed,  |646  30. 

The  court  oTerruled  the  motion  for  a  new  trial,  and  Burriss  appealed. 

CuMMUfs  &  Pike  for  appellant: 

The  first  question  in  this  case  is,  whether  the  affidavit  for  continu- 
smce  is  sufficient,  and  whether,  whei(k  it  was  made,  a  continuance 
should  not  have  been  granted. 

That  it  was  sufficient,  there  can  be  but  little  doubt.  It  states  that 
a  material  witness  is  absent,  and  gives  his  name — that  he  has  been 
duly  subpoenaed  in  the  cause — that  if  present  he  would  prove  an  ofi^ 
set  against  the  plaintiiTs  demand  to  the  sum  of  two  hundred  doUara 
— that  he  is  the  only  witness  known  to  the  defendant  by  whom  the 
same  fads  can  be  established — that  the  defendant  bad  not  taken  his 
deposition,  because  he  had  removed  to  a  remote  part  of  ano^ther 
county — and  the  defendant  did  not  know  his  location  until  within  two 
or  three  weeks  before  the  trial,  when  it  would  have  been  impossible 
to  have  procured  his  deposition  in  time;  and  that  the  continuance  is 
not  asked  for  delay,  &c. 

If  the  affidavit  was  sufficient,  it  was  clearly  error  to  refuse  a  con- 
tinuance; and  the  error  is  not  cured  by  the  defendant's  appearing  and 
c(»testing  the  case  at  the  trial.  See  to  both  these  points.  Hooker  v. 
Rogers^  6  Conen  577. 

No  doubt  the  court  below  had  a  discretion  as  to  granting  a  continu- 
ance, according  to  the  rule  laid  down  in  Rex  v.  D^Eon.,  3(/  Burr 
1314;  1  W.  Bla.  514  S.  C;  but  it  is  not  an  arbitrary  discretion 
which  cannot  be  reviewed  on  appeal  or  error.  But  this  rule  does  not 
attach,  unless  by  counter  affidavits,  or  otherwise,  circumstances  of  sus- 
picion are  made  to  appear.  That  discretion,  when  exercised,  is  to  be 
exercised  legally.  If  not,  a  court  of  error  will  correct  the  court  be- 
bw.  Ogden  v.  Payne  ^  5  Cowen  15;  the  People  v.  Vcrmilyea^l  Comen 
385,  395. 
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The  court  below,  therefore,  should  have  granted  a  continuance; 
and  if  so,  it  was  error  afterwards  to  refuse  a  new  trial.  See  cases 
cited  above,  and  see  also  on  both  points,  Van  Viaticum  v.  Wardj  1 
Black/.  50;  Fuller  v.  The  Siate,  I  Blackf.  63;  Higginbotham  v.  Cham- 
htrlayne^  4  J\^nf.  547;  Smith  v.  Snoddy^  2  Marsh.  382;  D<ms  v. 
Gray^  3  Litt.  451. 

We  contend,  also,  that  there  was  error  in  relcising  a  new  trial, 
upon  the  affidavit  of  newly  discovered  evidence.  The  affidavits  of 
the  witnesses  whose  testiniony  was  so  discovered,  are  attached  to  the 
motion  for  a  new  trial,  and  show  that  their  testinKmj  would  have 
much  reduced  the  claim  of  the  plaintiffi  below.  The  testimony  is 
not  cumulative,  because  no  evidence  whatever  appears  to  have  been 
given  bj  the  plaintiflf  in  error  on  the  trial.  The  rule  is,  that  a  new 
trial  win  not  be  granted,  v^rhere  the  newly  discovered  testimony  goes 
to  the  same  fact  which  was  litigated  on  the  former  trial,  and  where  it 
is  to  corroborate  former  testimony.  Steinhack  v.  CoU  Ins.  Co.<,  2 
Cain.  129;  Smith  v.  Brush,  8  J.  R.  84;  Pike  v.  Evans,  15  J.  JR.  210; 
The  People  v.  Sup.  Q.  of  A*.  York,  10  Wend.  295;  Chatfieldv.  J^- 
thropj  6  Pick.  417,  418;  Gardner  v.  Mitchell,  6  Pick.  114. 

In  this  case  the  record  does  not  show  that  a:ny  testimony  whatever 
was  offered  by  Burriss  in  the  court  betow,  and  therefore  the  newly 
discovered  evidence  could  not  have  been  cumulative. 

Tra^all  &  CocKB,  contra: 

The  defendant  having  abandoned  the  objections  raised  on  account 
of  the  variance  between  the  writ  and  declaration,  by  Appearing  and 
pleading,  the  first  question  presented  for  the  consideration  of  the 
court,  relates  to  the  sufficiency  of  the  second  affidavit  for  a  continu- 
ance, and  this  we  regard  as  defective  in  several  material  respects. 
The  deponent  does  not  state  that  he  firmly  bcKeves  he  can  prove  the 
facts  alleged  by  the  absent  witness.  In  Owen  v.  Starr,  2d  Li(iell^3j 
the  court  say  that  as  an  affidavit  for  a  continuance  is  the  testimony  of 
the  party  interested,  it  ought  to  be  construed  with  some  degree  of 
strictness.  In  looking  over  this,  we  discover  another  defect  worthy  of 
notice.  The  statement  is,  that  he  expected  to  prove,  by  the  absent 
witnesses,  the  facts.     This  is  an  equivocal  expression,  and  bij^  expec- 
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tatioQ  niglit  be  founded  apon  slight  grounds.  An  appikapt  oa^  to 
stBtie,  that  he  famfy  believed  he  coold  proTe  the  facts  by  the  witness 
absent.  Lest  than  this  aught  not  to  entitk  km  to  mdmigence  ibr  the 
poipose  of  ptocoring  the  witness.  See  ako  the  same  principle  refierred 
to  and  recognised  in  the  case  of  Stmrnlky  r.  Andermm  and  mfe^  4th 
Mmroey  969.  It  will  also  be  found  apon  examination  of  the  6rst  and 
second  affidavit,  that  the  continuance  asked  for  in  both  is  on  account 
of  the  absence  of  James  F.  Ellis^  and  the  statute  is  imperative  that 
no  suit  shall  be  tyrice  continued  for  the  same  cause.  Rewised  Code^ 
631,  sec  85.  The  excuse  assigned  for  not  taking  the  depositkm  as 
he  might  have  done,  under  the  rule  granted  at  a  prefious  term  of  the 
court,  is  too  vague  and  unsatisfactory,  particularly  so  in  an  applica- 
tion  for  a  aecond  contmuance.  We  hold  the  sound  and  just  rule  upon 
this  subject  to  be,  that  when  a  party  would  relieve  himself  against  the 
presamptkm  of  culpable  negligence,  the  facts  m  excuse  should  be 
stated  with  so  much  precision  and  certainty,  as  to  leave  no  room  for 
raliooal  inferences  against  hum  The  excuse  alleged  in  this  instance 
is,  that  the  witness  had  left  his  former  place  of  residence  at  the  time 
tiie  plaintiff  intended  to  procure  his  depositfon,  and  removed  to  a  re- 
mote  part  of  the  comity  of  Arkansas,  and  that  he  was  not  apprised  of 
bis  resid^ce  until  two  or  ttiree  weeks  before.  At  what  time  did  he 
intend  to  take  the  deposition  of  the  witness,  and  what  exertfons  did 
he  use  to  ascertain  his  place  of  residence,  when  informed  of  his  re* 
movalf  In  regard  to  this  the  aflUavit  is  silent  The  plaintiff  may 
have  been  guilty  of  inexcusable  laches  in  postponing,  too  feng,  the 
time  when  be  intended  to  take  the  deporition,  or  he  may  have 
made  no  exertions  whatever  to  find  out  the  residence  of  the  witness 
when  informed  that  he  had  left  his  former  place  of  abode,  it  is  not 
enough  for  the  pkiintiff  to  show  that  he  was  disappointed  in  finding  the 
witness  at  a  particular  time,  when  he  intended  to  take  bis  deposition, 
but  he  must  show  tiiat  he  has  used  throughout  a  due  and  proper  de* 
gree  of  diligence  to  obtain  it.  The  affidavit  does  not  state  that  he 
can  procure  the  testimony  of  the  witness  by  the  next  term,  as  required 
by  statute  631,  Revised  Code^  sec*  80.  Although  it  is  stated  in  die 
record  that  a  motion  and  affidavit  for  a  change  of  venue  were  filed, 
yet  neither  appear  in  the  transcript  sent  to  this  court,  nor  is  any 
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exception  taken  to  the  opinion  of  the  court,  overruling  the  applica- 
tion. The  only  remaining  pdnt  to  be  examined,  is  the  second  reason 
assigned  in  support  of  the  nx>tion  for  a  new  trial,  and  that  is  ^<  that 
the  plaintiff  has  been  advised  since  the  trial  of  the  cause  of  the  exist- 
ence of  important  evidence,  of  which  he  was  unadvised  before  or  at 
the  time,  which  would  diminish  the  claim  of  defendants  about  two 
hundred  dollars,  and  that  plaintiff  had  used  due  diligence  to  obtain 
all  the  testimony  id  his  power."  ^  To  entitle  a  party  to  a  new  trial  on 
the  ground  of  newly  discovered  testinoony,  the  following  facts  should 
be  shown :  1st  The  names  of  the  witnesses  who  have  been  discovered. 
3d.  That  the  applicant  had  been  vigilant  in  preparing  *his  case  for 
trial.  3d.  That  the  new  facts  were  discovered  after  the  trial,  and 
would  be  important.  4th.  That  the  evidence  discovered  will  tend  to 
prwe  facts  which  were  not  directly  in  issue  on  the  irial^  or  were  not  then 
knovm  or  investigated  by  proof  ^^  Ewing  v.  Priccj  3d  J.  J.  Marsh*  532. 
The  petition  in  this  case  does  not  disclose  the  name  of  the  witness  or 
witnessess  by  whom  he  expects  to  establish  the  newly  discovered  testi- 
mony* It  does  not  state  what  that  testimony  is,  nor  does  it  show  that 
the  newly  discovered  testimony  would  apply  to  facts  which  were  aot 
in  issue,  or  which  had  not  been  contested  on  the  trial.  In  all  these 
important  essentials  the  affidavit  is  insufficient.  And  the  principle 
laid  down  in  the  case  above  referred  to  is,  that  when  a  motion  is  over- 
ruded^  the  judgment  will  not  be  reversed,  unless  it  had  been  clearly 
shown  that  the  complaining  party  had  made  out  a  good  caiuse^  conform- 
ably to  the  rules  prescribed  in  such  cases.  Upon  the  subject  of  new 
trials,  and  of  testimony  discovered  after  verdict,  see  Daniel  v.  Daniel^ 
2d  J.  J.  Marsh.  52;  Wells  v.  Phdps,  4/A  Bibb  573;  Rispass  v.  Mc- 
Clannahanj  Hardin  R.  345;  Smith  v.  Brushy  8th  John.  84. 

None  of  the  testinoony  before  the  jury  has  been  embodied  in  the 
bilk  of  exception,  and  there  is  nothing  by  which  this  court  can  de- 
termine whether  or  not  the  court  below  erred,  and  in  such  cases  the 
presumption  always  is  that  they  did  not. 

LacT)  Judgey  delivered  the  opinion  of  the  Court: 
This  cause  comes  up  by  appeal  taken  by  the  defendant,  from  the 
judgment  of  the  court  below.      The  assignment  of  errors  present 
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these  three  questions:  First  Did  the  Circuit  Court  err,  in  re- 
fusiog  to  quash  the  writ?  Secondly.  In  overruling  the  appellant's 
motion  for  a  continuance  of  the  cause?  And  lastly ^  in  nT>t  granting 
him  a  new  trial?  That  the  court  below  decided  rightly  in  revising 
to  quash  the  writ,  there  can  be  no  doubt,  for  after  the  motion  was 
made  and  overruled,  the  appellant  appeared  and  pleaded  to  the 
actkm,  and  his  appearance  and  plea  cured  whatever  defects  there 
might  be  to  the  writ,  if  indeed  any  existed.  The  object  of  the  writ 
is  to  bring  the  party  into  court,  and  if  he  appeared  and  pleaded  to  a 
defective  writ,  its  insufficiency  is  cured,  and  so  it  has  been  frequently 
ruled  by  this  court. 

It  is  equally  clear  that  the  court  betow  did  not  err  in  refusing  to 
grant  a  continuance  of  the  cause,  on  the  appellant's  motion  and 
affidavit  The  record  proved  that  the  cause  was  continued  at  the 
December  tenn,  1838,  on  the  motion  and  affidavit  of  the  appellant, 
and  that  an  order  was  then  entered  by  consent,  for  the  parties  to  take 
depositions  generally. 

The  affidavit  that  was  then  filed  and  sworn  to,  shows  that  the  con- 
tinuance at  the  December  term,  1838,  was  disked  for  and  obtained  ' 
on  account  of  the  absence  and  materiality  of  the  evidence  of  James 
Wioe  and  James  F.  Eillis,  two  of  the  defendant's  witnesses.  The  af- 
fidavit which  was  filed  and  sworn  to  at  the  May  term,  1839,  shows 
that  the  motion  which  was  made  for  a  second  continuance  of  the 
cause,  was  abo  adced  for  on  account  of  the  materiality  and  absence,  of 
the  testimony  of  James  F.  Ellis  alone.  The  cause  was  once  continued 
ibr  James  F.  Effis'  testimony,  and  the  second  continuance  was  refiised 
on  the  appellant's  motion  for  the  same  identical  evidence.  The 
statute  in  regard  to  the  subject  of  continuances  declares,  '*  that  no 
soitdiall  be  twice  continued  for  the  same  cause."  Rev.  SiahUes  631, 
sedwn  85.  The  affidavit  in  behalf  of  the  appellant  in  error  for  a 
second  continuance,  is  defective  in  no  other  material  point.  It  does 
not  state  as  the  statute  requires,  ^  that  the  appellant  had  reason  to 
believe  that  he  could  procure  the  attendance  of  the  witnesses  by.  the 
next  term  of  the  court,  or  that  he  could  procure  liis  testimony  by  that 
term."  This  statement  the  act  requires  upon  every  application  for  a 
continuance,,  and  if  the  party  in  his  affidavit  fails  to  make  it,  then  he 
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has  no  right  to  a  contiiuiaDcc  Revised  SialiUesy  page  631,  sec- 
turn  86. 

The  affidavit  alleges  that  the  appellant  expects  to  prove  by  the 
absent  witoesses,  an  offiet  of  two  hunared  ddlars  against  the  appel- 
lees' demand.  This  statement,  according  to  the  practice  of  the  En- 
glish, and  in  most,  if  not  all  of  the  American  courts,  would  be  whollj 
insuiiicient  to  entitle  a  party  to  a  continuance.  These  expectations 
'  may  be  (bunded  on  slight  and  unreasonable  grounds,  and  such  as  by 
no  means  amount  to  a  firm  conviction  or  belief,  that  he  can  prove  the 
facts  set  forth  in  his  affidavit,  which  the  common  law  requires  in  every 
instance  upon  application  for  a  continuance.  Smailey  v.  Ar^derson^ 
4  Mm.  369;  Owens  v.  Siarrj  2  LiU.  333. 

But  our  statute  seems  to  have  changed  the  whole  course  of  the 
common  law,  as  well  as  the  practice  of  most  if  not  all  the  courts  of  our 
own  country;  for  it  only  requires  the  appelliemt  to  state  that  he  expects 
(o  be  able  to  prove  the  facts  contained  in  his  affidavit,  by  the  absent 
witness.  The  affidavit  in  this  particular  must  therefore  be  considered 
as  correct,  for  it  strictly  complies  with  the  provisions  of  our  statute, 
which  is  all  it  can  be  expected  to  do. 

It  will  be  reodlected,  that  at  the  December  term,  1838,  an  order 
was  made,  giving  the  parties  leave  to  take  depositions  generally,  and 
that  the  cause  was  then  continued  on  motion  of  the  appellant,  for  the 
want  of  James F*  Ellis'  testimony;  and  that  the  case  was  not  finally 
tried  and  decided  until  the  May  term,  1839.  The  appellant  in 
error,  then,  had  sufficient  time  to  have  procured  the  attendance  of  the 
witness,  or  his  testimony,  if  he  had  used  due  diligence  in  preparing 
his  case  for  triaL  We  hold  the  true  rule  on  this  subject  to  be,  that 
he  who  seeks  to  relieve  himself  from  the  presumption  of  odpapUe 
negligence,  is  bound  to  show  such  state  of  facts  or  circumstances,  as 
will  prove  he  has  used  due  diligence,  or  as  will  take  his  case  out  of 
the  legal  inference  which  stands  against  him.  In  the  present  instance 
the  appellant  has  wholly  foiled  to  state  in  bis  affidavit  any  such  facts 
or  circumstances  as  will  relieve  him  from  the  presunqption  of  the  rule. 
He  shows  no  reasonable  excuse  why  he  did  not  take  the  deposition 
of  the  absent  witness  before  he  appHed  to  do  so,  which  was  only  two 
or  three  weeks  prior  to  the  coounencemcnt  of  the  triaL    There  is  no 
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oosfoidable  circuDttftance  alleged  which  prevented  him.  The  appel- 
lant sorely  does  not  show  a  reasonatde  excuse  for  not  using  due  dili- 
gence, when  be  aNeges,  that  at  the  time  he  appUed  to  take  the  wit- 
MSB^  dqpoflition,  he  had  left  his  former  residence,  and  had  removed 
to  a  remote  part  of  Arkansas  coontj.  We  are  not  positively  informed 
when  this  application  was  made  to  take  the  deposition^  Why  isthe  fact 
not  stated,  and  the  exact  time  given?  The  presumption  is,  that  but  a 
short  time  before  the  trial,  and  that  reference  is  conclusively  sustained 
by  the  record,  why  did  not  the  appellant  apply  to  take  the  witness's 
depootion  before?  In  failing  to  do  so,  he  must  therefore  be  consider- 
ed as  guSty  of  culpable  negligence. 

Again,  the  affidavit  alleges,  that  the  appellant  was  not  apprised 
of  the  witness's  present  residence,  until  two  or  three  weeks  before 
the  cooHnenoeinent  of  the  trial.  It  gives  no  excuse  why  he  was 
not  apprised  of  his  present  residence  previous  to  that  time,  nor 
does  he  show  that  he  used  diligent  search  and  inquiry  to  find  it  out 
He  certainly  was  not  entitled  to  a  second  continuance  unless  he 
pnwed  that  he  bad  diligently  searched  for  and  inquired  after  the  re- 
sidence of  the  witness,  and  that  he  could  not  possibly  find  out  where 
he  rended,  nor  could  he  by  any  practicable  means  in  his  power  pro- 
core  bis  testimony.  In  failing  to  state  these  iniportant  and  essential 
iactB,  the  affidavit  is  totally  insufficient  to  authorize  a  suit,  much  less 
a  second  continuance,  and  therefore  the  court  below  acted  properly  in 
iduBing  the  continuance. 

It  has  been  correctly  argued  by  the  counsel  for  the  appellant,  that 
the  power  to  grant  or  refiise  continuancy,  is  a  sound,  discretionary, 
legal  power,  inherent  in  all  courts,  and  given  for  the  express  purpose 
of  proventiag  delay  and  promoting  the  ends  of  justice;  and  that 
should  the  Circuit  Couit,  in  the  exercise  of  its  discretionary  power, 
capriciously  or  arbitrarily  ^rt  away  important  rights  belonging  to 
either  party,  that  their  decisions  and  judgment  would  be  examined 
in  this  court,  and  liable  to  be  corrected  on  appeal  or  in  writ  of  error. 
See  Bemed  SlaMesj  631;  Rex  v.  D'Eoriy  3  Burr.  1514;  1  W.  Black. 
S14^  S.  Ci  Ogden  v.  Payne^  5  Gmen  15;  T/ie  People  v.  Kcrmi^ 
yea,  7  Cbzoen  388,  395;  Hooker  v.  Rogers^  6  Cowen  577.  TUs^  is 
no  doobt  tbe  correct  rula  on.  the  subject;  but  the  case  under  con- 
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sideratioQ  does  not  fall  witbiQ  the  principle  stated,  and  therefore 
cannot  be  benefitted  by  it.  It  may  be  proper  here  to  remark,  that 
this  court  ^ould  not  reverse  a  decision  or  judgment  below,  for  mere- 
ly granting  or  refusing  a  continuance,  unless  it  clearly  and  positively 
appears  from  the  face  of  the  record,  that  the  court  who  decided 
the  cause  had  been  guilty  of  a  palpable  and  manifest  violation 
of  public  duty,  seriously  prejudicing  the  rights  of  the  parties  com- 
plaining. 

The  only  remaining  point  to  be  determined  is,  did  the  Circuit 
Court  err  in  refusing  a  new  trial,  on  the  ground  of  newly  discovered 
evidence  on  the  trial.  The  doctrine  u|)on  this  subject  is  well  settled, 
both  upon  reason  and  authority,  and  we  will  now  fully  state  it.  In 
order  to  entitle  a  party  to  a  new  trial,  on  the  ground  of  newly  disco- 
vered evidence  since  the  former  trial,  the  affidavit  in  the  case  must 
prove,  ist,  the  names  of  the  witnesses  whose  testimony  has  been  dis- 
covered, and  the  facts  expected  to  be  established  by  them;  2d,  that 
the  iacts  and  circumstances  as  proved,  must  show  that  the  applicant 
has  used  due  diligence  in  preparing  his  case  for  trial;  3d,  that  the 
'  facts  and  circumstances  newly  discovered,' have  come  to  his  knowledge 
since  the  determination  of  the  trial,  and  they  must  be  such  as  if  ad- 
duced on  the  trial  were  competent  to  prove  the  issue,  and  would  pro* 
bably  have  changed  the  verdict;  and  4th,  that  the  evidence  disco- 
vered is  not  cumulative  of  that  previously  relied  on,  and  that  it  will 
tend  to  prove  material  facts,  which  were  not  put  directly  in  issue  on 
the  former  trial. 

.  These  principles  are  well  settled  by  a  series  of  broken  decisions, 
which  is  perfectly  conclusive  on  the  point.  Ewing  v.  Price,  3  J.  J. 
Marshall,  520;  Danielv.  Daniel,2  J.  J.  Marshall  52;  Wells  v.  Phelps, 
4  Bibb  563;  Smith  v.  Brush  et  al.,  8  J.  /?.  84;  Pike  v.  Evans,  15  J. 
R.  210;  The  People  v.  Superior  Court  of  JV.  F.,  10  Wend.  295;  Gard- 
ner v.  Mitchell,  6  Pick.  114. 

The  application  of  the  rule  as  here  laid  down,  will  test  the  question 
now  in  controversy.  The  bill  of  exceptions  in  this  case  faib  to  set  out 
any  portion  of  the  evidence  that  was  adduced  upon  the  trial.  The 
legal  presumption,  then,  is  in  favor  of  the  verdict  and.  judgment 
below,  and  they  cannot  be  disturbed  unless  it  satisfactorily  appear^ 
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affinnativelj,  that  they  were  evidently  and  materially  em>neoiis« 
The  affidavits  filed  in  support  of  that  motion  for  a  new  trial,  do  not 
prove  that  the  defendant  below  used  any  exertions,  or  even  attempted 
to  prove  the  evidence'  of  the  newly  discovered  testimony  on  the 
triaL 

The  appellants  affidavit  does  not  show  that  he  used  due  dili- 
gence to  procure  their  attendance  or  testimony;  consequently,  he  is 
not  entitled  to  the  benefit  of  the  evidence  which  he  might  have 
discovered  before  the  trial,  but  which  has  come  to  his  knowledge 
since,  merely  because  he  made  an  eflfort  or  exertion  to  procure  it 
before  that  time. 

The  affidavit  is  fatally  defective  in  another  point  of  view.  It 
wholly  faib  to  establish  the  position  that  the  newly  discovered 
evidence  is  not  cumulative,  or  that  it  does  not  put  directly  in  issue 
the  same  facts  that  were  determined  by  the  jury.  The  pi-esumption 
b,  that  it  is  cumulative  of  the  evidence  adduced  on  the  trial,  and 
there  is  nothing  on  the  record  to  contradict  or  overdraw  this  pre- 
sumption. It  must  then  stand  as  fiill  proof  on  that  point,  and  it 
clearly  justifies  the  conclusion  of  the  newly  discovered  evidence, 
upon  'the  ground  of  being  communicative  testinx>ny.  Even  if  the 
newly  discovered  evidence  had  been  introduced  on  the  trial,  we  are 
authorized  to  presume  it  would  materially  have  changed  or  altered 
the  verdict. 

It  is  true,  that  in  the  statement  of  the  witnesses  above  newly 
discovered,  evidence  is  filed  in  support  of  the  appellant's  motion  for 
a  new  trial,  the  process  of  the  work  and  labor  sued  for,  is  set  down 
at  a  much  tower  rate  than  is  charged  in  the  plaintifi^'s  bill.  But 
that  statement  fails  to  show  that  the  witnesses  were  carpenters  by 
trade,  or  that  they  are  judges  of  the  prices  of  such  work  and 
labor.  Besides,  if  their  te8tinK>ny  had  been  adduced  upon  the  trial, 
it  might  and  probably  would  have  been  disproved  by  the  evidence 
in  the  cbse.  This  is  the  legal  inference  foUowing  the  verdict  and 
judgment,  and  the  appellant  cannot  except  from  its  consequences 
and  effects,  unless  he  shows  affirmatively  by  spreading  the  whole 
testimony  upon  the  record,  that  such  would  not  have  been  the  fact. 
In  failing  to  rebut  and  disprove  this  presumption,  he  stands  bound 
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by  it)  and  therefore  this  newly  discovered  evidence  cannot  avail 
any  thing  on  his  motion  for  a  new  trial.  Upon  each  and  all 
of  these  grounds,  it  is  perfectly  manifest,  that  the  court  below 
decided  correctly,  in  refusing  to  grant  the  appellant  a  new  triaL 
The  decision  and  judgment  of  the  Circuit  Court  must  therefore  be 
affirmed,  with  coste. 
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A  H*^  to  tbe  Moord  camiot  m  geMnt  ^  ezunmed  aa  a  wiiaeM  in  Um  0106. 

A  ca-trespaaser  or  co-tort-feaaor,  ia  not  in  general  a  competent  witneea  on  either  aide. 

A  joint  traapaaaer  who  haa  auffered  judgment  to  go  agamat  hhn  by  defanlt,  ia  not  a 

•ompetant  witneaa  for  the  plainti£ 
In  both  criminal  and  ciTil  caaea,  a  party  who  is  pat  on  trial  at  the  aame  time  with  other 

oo^efaodanta,  cannot  be  oaed  aa  » witneaa  until  he  haa  been  ficat  acqniued  or  aon- 

Yicted.    A  Terdict  reatorea  hia  competency,  provided  it  does  not  render  hun  iafa. 


To  entitle  one  defendant^  where  several  are  pnt  on  trial  together,  to  a  verdict  firat  in' 
bis  own  caae,  it  mnat  aatiafactarily  appear  to  the  conrt  which  triea  the  canae,  that  no 
evidence  haa  been  adduced  against  him,  and  that  hia  teatimony  ia  important  for  the 
other  defondanta. 

Tbia  privilege  ia  awarded  him,  upon  the  enresa  condition  that  there  haa  been  «o  proof 
agamat  him,  tending  to  prove  the  charge  laid ;  for  if  there  are  any  facts  or  circum- 
Btanoea  proved  on  the  trial,  going  to  eatabliah  hia  gnitt,  though  they  may  not  be  auf. 
ficiem  to  convict  him,  atill  he  has  no  right  to  have  his  caae  left  to  the  jury,  and  after- 
warde  to  come  in  and  teatifjr. 

Where  the  plaintiff  haa  cloaed  his  teatimony,  and  liaa  wholly  failed  to  adduce  any  evi. 
dence  againat  aome  of  the  defendants,  it  is  the  duty  of  the  court  to  permit  the  jury  to 
mire  and  find  a  verdict  of  acquittal  aa  to  thoae  defandanta,  if  the  othera  wiah  to  uso 
them  aa  wimeaaes,  and  show  by  affidavit  or  otherwiae  that  their  testimony  is  mate- 
rial 

And  if  the  court,  in  the  exercise  of  this  discretionary  power  should  commit  a  clear, 
palpable  error,  aerionaly  prejudicmg  the  rights  of  the  other  defendants,  it  could  be 
reached  by  appeal  or  on  error. 

An  affidavit  in  support  of  a  motion  for  a  new  trial,  on  the  ground  of  surprise  and  newly 
diecovered  teatimony,  which  wholly  faila  to  ahow  any  dear  fiicta  or  circumatanoes, 
ahowing  that  the  party  was  surprised  on  the  trial,  or  had  uaed  due  diligence,  gives  no 
aoppovt  to  the  motioo. 

In  treapaaa,  it  is  error  to  instruct  the  jury  that  if  the  defendant  entered  Qrst  upon  the 
plahuiff^  praniaee  by  hie  permiaaion  and  conaent,  and  afterwarda  ooaunitted  any 
unlawful  act,  he  ia  to  be  considered  aa  a  trespaaaer  ab  initio. 

Where  aparpr  entera  by  public  license  or  authority  of  law,  and  afterwards,  in  the  pro* 
aecution  of  his  deaigna,  conunita  any  unwarrantable  act,  the  law  regards  him  aa  a 
treapaaaer  db  initio^  and  holds  him  fully  answerable  for  all  the  injury  committed  ;  and 
he  ia  liablei  not  only  for  the  unlawfulnaaa  of  the  particular  act,  but  alao  for  hia  original 
entry. 

Bat  where  a  party  entera  upon  the  premises  of  a  private  person,  by  hia  ezpreaa  or  im. 
plied  conaent  and  permission,  and  afterwards  commits  any  unlawful  act,  he  is  only 
amenable  for  hie  subsequem  unwarrantable  conduct,  and  tor  nothing  more. 

In  aoch  caae,  the  original  entry,  being  lawful,  cannot  be  made  unlawful  by  any  subae- 
quent  illegal  act.    And  if  a  contrary  instruction  is  given,  the  judgment  will  be  re. 


An  accord,  to  be  a  bar.  must  be  received  and  accepted  in  satisfaction.    Accord  with- 

oitt  aati^betion  ia  no  bar. 
In  general  an  accord  ahould  be  executed  and  not  executory. 
Where  the  plaintUF  received  from  one  of  the  defendants,  (who  were  joint  trespasaera), 

jeTenty.eight  hidea,  of  the  value  of  $350,  as  indemnity  and  redress  for  the  trespasses 

committed,  it  was  such  an  accord  and  satisfaction  as  constitutes  a  bar  to  on  action 

a«jf  or  ett  of  the  co-tieapaaaers.    ^ 
Although  the  evidence  spread  on  the  record  is  not  sufficient,  when  uken  by  itself,  to 

asalam  the  iudgment,  yet  if  the  record  does  not  state  that  no  other  testimony  waaad- 

dueed,  it  will  be  presumed  that  there  was  other  testimony  sufficient  to  sustain  the  ver. 

diet  and  judgment. 
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This  was  an  action  of  trespass,  i!ommenced  by  Jesse  Jioaks  against 
Thomas  B.  Ballard^  John  Hill,  James  Mitchell^  Alfred  Bryan,  "and 
Daniel  Thomison,  in  Washington  Circuit  Court. 

The  first  count  in  the  declaration,  was  for  entering  the  plaintifiPs 
tanyard,  tearing  up  and  damaging  the  vats,  taking  out  hides,  tram- 
pling them  in  the  mud,  &c*,  and  seizing  and  carrying  away  to  their 
own  use  208  sides  of  leather. 

The  second  count  was  simply  for  seizing  and  carrying  away  208 
sides  of  leather. 

The  third  count  was  for  a  common  assault  and  battery. 

The  fourth  count  was  for  entering  the  plaintiff's  close,  (tanyard), 
and  ejecting  and  moving  him  therefrom. 

The  defendant  pleaded  the  general  issue,  which  was  joined  in, 
with  leave  to  give  all  special  matter  in  evidence. 

The  plaintiff  then  entered  a  nol.  pros,  as  to  Bryan,  one  of  the  de- 
fendants, and  a  jury  was  called  to  try  the  issue. 

The  substance  of  the  evidence  in  the  case,  is  given  in  the  opinion 
of  the  coqrt,  to  which  the  reader  is  referred.  When  the  plaintiff 
concluded  his  testimony,  the  attorney  for  the  defendants  moved  the 
court  to  permit  the  jury  first  to  find  as  to  Thomison,  one  of  the  de- 
fendants, in  order  that  the  other  defendants  might  use  him  as  a  wit- 
ness in  their  behalf,  upon  the  ground  that  the  plaintiff  had  offered  no 
evidence  of  his  guilt,  and  that  his  evidence  was  material  to  their  de- 
fence.    This  motion  the  court  overruled. 

Upon  the  evidence  given  in  the  case,  arid  for  which  the  reader  is 
again  referred  to  the  opinion,  the  court  instructed  the  jury,  that  if 
the  defendants  entered  plaintiff's  close  by  permission  of  the  plain- 
tiff, and  did  nothing  more  than  plaintiff  consented  to,  the  jury  should 
find  them  not  guilty;  but  that,  although  they  entered  by  plaintiff's 
permission,  if  they  proceeded  beyond  the  license  so  given  by  the 
plaintiff,  or  committed  any  unlawful  act  while  there,  they  were  to  be 
taken  as  trespassers  from  the  beginning;  that  if  Noaks  recognized 
John  Hill  as  the  agent  of  Seaborn  Ilill,  who  was  the  owner  of  the 
leather,  he  was,  so  far  as  this  case  was  concerned,  to  be  considered  as 
such  agent;  that  if  plaintiff  and  defendant  agreed  to  settle  their  dif- 
ficulties by  defendant's  giving  plaintiff  so  many  sides  of  leather,  to  be 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSASk  47 

Ballard  and  others  againsi  Noaks. 

then  yakied  by  disinterested  persons,  who  were  to  be  chosen  by  the 
parties,  the  defendants  were  not  entitled  to  remove  the  sides  of  leather 
until  they  had  been  so  valued;  and  further,  that  accord  and  satisfac- 
tion was  in  effect  pleaded,  and  that  it  was  a  good  plea  only  when 
defendant  gives  to  plaintiff  some  consideration,  for  which  he  agrees 
to  relinquish  his  right  of  action  against  him;  and  that  satisfaction,  to 
be  a  bar,  must  not  only  be  offered  by  one  party,  but  accepted  by  the 
other,  unconditionally,  or  if  conditionally,  the  condition  must  be 
complied  with,  and  that  if  the  satisfaction  in  this  case  was  complete 
without  the  receipt,  the  jury  would  find  for  the  defendants. 

The  evidence  and  instructions  were  made  a  part  of  the  record  by 
bill  of  exceptions,  and  the  evidence  is  stated  by  the  bill  of  exceptions 
to  be  the  whole  testimony  in  the  case. 

The  jury  found  a  verdict  of  guilty  against  Ballard,  Mitchell,  and 
Hill,  and  assessed  the  plaintiff's  damages  at  $150,  after  deducting 
$208  80,  the  amount  of  the  receipt  mentioned  in  the  evidence. 
Thomisan  they  found  not  guilty. 

The  defendants  Ballard,  Mitchell,  and  Hill,  then  moved  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  contrary  to  evidence;  that 
the  court  refused  to  permit  the  jury  first  to  find  as  to  Thomison;  that 
the  finding  was  general,  when  no  evidence  was  offered  conducing  to 
prove  the  fads  alleged  in  one  of  the  counts;  that  the  defendants  were 
surprised  by  the  testimony  introduced  by  plaintiff  to  prove  the  terms 
of  the  contract  entered  into  between  the  defendant  Hill  and  the 
plaintiff,  they  having  been  present,  and  knowing  the  evidence  to  be 
untrue;  and  that  since  the  trial  they  had  ascertained  a  witness  by 
whom  they  could  prove  that  no  trespass  upon  the  person  or  property 
of  the  plaintiff  was  committed;  and  that  the  court  erred  in  the  instruc- 
tions given  to  the  jury. 

This  motion  was  accompanied  by  the  affidavit  of  Mitchell  and  Bal- 
lard, which  is,  in  substance,  that  they  were  surprised  by  the  testimony 
as  to  the  agreement  made  between  J\roaks  and  Jdhn  Hill;  that  the 
agreement  was  entirely  different,  and  stating  what  it  was;  that  Noaks 
voluntarily  consented  to  their  taking  the  hides,  and  that  they  took 
noBC  but  such  as  he  directed  them  to  take;  that  Ballard  was  a  mere 
^>ectator,  and  had  no  agency  in  the  transaction,  and  that  Mitchell 
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assisted  Hili  with  the  permission  of  Noaks,  atid  committed  no  trespass, 
and  (^ered  no  violence  to  Noaks;  that  Hill  never  refiued  to  coraplj 
with  bis  agreement  widi  Noaks;  and  that  they  have  discovered  a  wit* 
nesB  since  the  commencement  of  the  trial,  whose  testimony  they  be- 
lieve they  can  procure,  by  whom  they  can  prove  the  statements  in 
the  affiditvit,  as  they  are  informed  and  verily  believe;  that  they  were 
not  apprised  of  the  materiality  of  his  testimony,  and  that  they  could 
not  avail  theniBelves  of  it,  or  they  would  have  done  so. 

The  court  overruled  the  motion  for  a  new  trial,  and  the  defendants 
brought  up  the  case  by  writ  of  error. 

Walkeb,  for  plainliffi  in  error: 

There  can  be  no  question  but  that  the  court  bekyw  erred  kk  over- 
ruling  the  motion  to  permit  the  jury  to  find  as  to  Thomison.  The 
doctrine  is  discussed  at  length  in  a  case  directly  in  point,  in  Wright  v. 
Chandler^  4  Bibb  422,  in  an  action  of  trespass,  where  a  sinnlar  mo- 
tion was  made;  and  the  court  said  in  delivering  an  opinion  in  that 
case,  ^^  these  proceedings,  we  are  of  opinion,  are  strictly  regdar. 
It  was  proper  to  ordcLthe  jury  to  retire  and  find  as  to  them,  before 
the  case  was  disposed  of  as  to  the  other  defendants.''  The  same 
principle  is  settled  in  Dougherty  v.  Doraey^  4  Bibb  2U7. 

The  instruction  given  by  the  court  below,  and  asrigned  for  error, 
were  well  calculated  to  perplex  the  jury.  The  general  doctrine, 
that  if  one  enter  peaceably,  and  afterwards  commit  a  trespass,  that  he 
is  esteemed  a  trespasser  bom  bis  first  entry,  is  not  controverted,  nor  u 
it  necessary  to  do  so  to  sustain  the  errors  assigned.  They  may  have 
entered  by  permission,  and  having  entered,  they  might  do  any  act 
that  did  not  amount  to  trespass,  without  becoming  trespavers;  yet  the 
court  instructed  the  jury  that  if  they  did  any  act  other  than  they 
were  licensed  to  do,  they  are  to  be  taken  as  trespassers  from  the  be- 
ginning. Suppose  A  have  B's  property,  and  B,  ^ven  by  fakehood, 
get  possession  of  it,  trespass  will  not  be  sustained;  yet,  although  such 
was  the  fact  fixHn  tHe  evidence,  the  jury  could  not,  fit>m  the  instruction 
.  of  the  court,  find  for  the  defendants*  The  next  instruction  but  en- 
forces upon  the  jury  the  necessity  of  finding  for  the  plaintiff,  for  the 
court  instructed  them  that  if  the  leather  was  to  be  vakied  before 
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taken  sway,  die  defendanis  had  do  right  to  it  till  it  was  valued.  The 
lait  iafltradion  violates  a  well  settled  priociple  of  law.  It  is  true  that 
accQid  wi&oat  taHsbc&m  is  not  a  good  defence,  hot  it  is  ^stinctlj 
decided  in  3ci  JohnsorCs  Ca$es,  page  334,  that  accord  without  tender 
of  satiflfiiction,  amcNints  lo  satis&ction;  yet  (he  court  iastructed  the 
jury  d^  ft^e  salisiactioii  must  be  accepted  unconditionally,  or  if  there 
be  a  condition,  it  must  be  complied  with.  Now  the  compliance 
would  be  the  deEvery  of  the  receipt;  yet  with  a  knowledge  that  ten- 
der bad  been  deaiiy  proven,  the  court  gave  this  unqualified  instruc- 
tioB. 

In  Hbe  motion  for  a  new  trial  in  the  Circuit  Court,  the  defendants, 
by  affidavit,  show  a  surprise,  by  the  statements  of  the  only  witness, , 
wbo  pncwed  the  terms  upon  which  the  hides  were  to  be  taken,  (a  boy), 
ttie  iOD  of  the  plainfiE  They  state  in  what  the  surprise  consisted; 
that  they  were  present,  and  knew  the  statements  made  by  the  boy  to 
be  iSaike;  they  state  that  they  can  prove,  by  a  witness  discovered  since 
the  trial,  a  different  contract;  they  show  what  the  contract  is.  See 
2d  BUA  33;  U  Marshall  109.  Ballard  and  Thomaan  are  not  con- 
nected  with  this  taking  of  the  leather.  Admit  that  after  entering 
fliey  had  committed'  an  assault  and  battery  on  plaintiff,  could  they  be 
joined  in  the  same  action  with  those  who  came  for  the  leather?  It  is 
conceived  not.  But  they  committed  no  trespass,  and  it  is  proven  by 
pkuntifiTs  witnesses  that  they  came  for  quite  different  purposes.  The 
first  ooont,  for  entering  the  cfose,  &c.,  is  not  sustained  in  evidence  in 
Hm  particular.  There  is  no  proof  where  the  alleged  trespass  took 
piac».    See  3d  &%n  483. 

Lacy,  Judge^  delivered  the  opinion  of  the  Court: 
Befi>re  we  proceed  to  examine  and  determine  the  questions  of  law 
and  of  evidence  that  are  raised  on  the  assignment  of  errors,  it  be- 
cemes  necessary  to  state  such  parts  and  so  much  of  the  testimony,  as 
is  s^iicable  to  the  case  now  under  consideration. 

A  short  time  previous  to  the  first  day  of  March,  A.  D.  1838,  Jesse 
Noaki,  the  j^ntiflT  in  die  action,  whom  the  proof  ^ws  is  a  tan- 
ner by  trade,  rqvesented  himself  as  the  lawfiilly  constituted  agent 
of  Thomas  B.  BaUard,  for  the  purpose  of  purchasing  raw  hides  from 
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one  Sebom  Hill.  Thereupon,  Hill  sold  and  delivered  to  him  a  quan- 
titj  of  raw  hides,  amounting  to  two  hundred  and  eightj  doilare  and 
eightj  cents,  for  which  Noaks  executed  and  passed  Ballard's  receipt 
to  Hill.  As  soon  as  Ballard  was  informed  of  the  purchase,  he  dis- 
claimed the  contract,  and  denied  the  agencj  of  Noaks.  ThereupoDy 
Sebom  Hill  deputed  John  Hill  as  his  agent,  to  demand  of  Noaks  pay- 
ment for  the  hides,  and  if  he  could  not  get  the  purchase  money  for 
them,  to  take  back  the  hides.  Noaks  had  the  hides  in  tan  when  John 
Hill  applied  for  payment  for  them.  Noaks  refused  payment,  but 
offered  to  give  back  part  of  the  hides,  which  Hill  at  that  time  refosed 
to  accept.  The  day  after  this  happened,  John  Hill,  in  company  with 
Ballard  and  Bryan,  went  to  Noaks'  tanyard,  and  it  was  then  and 
there  agreed  between  Noaks  and  John  Hill,  that  each  of  them  should 
^choose  one  disinterested  person,  and  value  the  hides  in  tan,  which 
Noaks  had  purchased  of  Sebom  Hill.  Upon  this  agreement  being 
.  entered  into,  John  Hill,  with  the  assistance  of  Mitchell,  and  Brjran, 
and  Noaks'  son,  and  by  the  express  permission  and  consent  of  Noaks,. 
commenced  drawing  the  hides  from  tan,  and  separating  them  boea 
the  leather  of  other  persons  which  Noaks  also  had  in  tan.  Noal» 
pointed  out  to  them  the  ton-vats  that  contained  the  hides  he  had  got 
from  Sebon  Hill,  and  he  gave  them  the  description  and  maiks  by 
which  they  could  be  known.  He  then  left  the  tanyard  to  get  some 
person  to  come  and  value  the  leather,  but  before  going  away  he  re- 
quested the  defendants  not  to  draw  his  leather  from  any  other  vats 
except  those  he  had  shown  them,  as  they  contained  all  the  hides  he 
had  purchased  from  Sebom  Hill.  Noaks  did  not  return  until  the  next 
day;  and  on  reaching  the  tanyard  he  discovered  other  vats  had  been 
examined  besides  those  he  had  pointed  out,  although  the  defendants 
bad  not  taken  any  hides  belonging  to  his  customers,  but  only  those 
that  answered  the  description  given  by  Noaks,  and  which  was  claim*- 
ed  as  the  property  of  Sebom  Hill.  Noaks  thereupon  became  angry, 
and  ordered  John  Hill,  Mitchell,  and  Bryan,  to  desist  from  drawing 
any  more  hides  from  tan,  which  they  accordingly  did.  A  quarrel  then 
ensued  between  John  Hill  and  Noaks,  in  regard  to  the  valuation  of  the 
leather,  the  latter  insisting  to  have  it  valued,  and  the  former  objecting 
to  it,  on  the  ground  that  the  hides  were  the  property  of  Sebom  Hili.^ 
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Upon  Noaks  imng  reproachfiil  words  in  regard  to  BaHard,  the  latter 
picked  op  a  limehook,  and  made  towards  Noaks,  who  put  his  hands 
into  his  pock^  as  if  he  intended  to  draw  a  weapon,  but  he  did  not 
draw.  Thereupon  Hill  drew  a  pistol  and  Bowie-knife,  but  immedi- 
ately concealed  them,  and  Noaks  then  retreated  into  his  house,  and 
Tbomasin  said  that  if  he  came  out  with  a  pistol  he  would  split  his 
head  open.  Mitchell  stopped  Ballard  as  he  advanced  on  Noaks, 
and  ttiere  was  no  wound  given  or  battery  committed.  After  the  al- 
tercation and  aflSay  had  subsided,  the  defendants,  Hill,  Mitchell,  and 
Bryan,  loaded  Ballard's  wagon  mih  two  hundred  and  eighty  sides  of 
leather,  which  Onej  had 'drawn  irom  tan,  and  the  wagon  containing 
them  was  drove  off,  under  the  directions  of  John  Hill.  After  taking 
that  amount  bom  the  hides  purchased  of  Sebom  Hill,  there  was  still 
left  in  the  possession  of  Noaks  seventy-eight  sides  of  leather,  which 
he  valued  at  two  hundred  and  fifty  dollars.  It  was  then  agreed  be- 
tween John  Hill  and  the  plaintiff  in  the  action,  that  John  Hill,  as 
the  agent  of  Sebom  Hill,  should  have  all  the  leather  that  had  been 
put  IB  the  wagon  and  carried  away,  and  that  Noaks  should  retain  all 
the  leather  in  his  possession,  in  full  satisfaction  for  the  injury  he  bad 
received.  It  was  fiirther  stipulated  between  the  parties,  that  Bal- 
lard's receipt  should  be  taken  up  and  delivered  to  Noaks,  and  he 
expressly  agreed  to  look  to  defendants,  Tbomasin  and  Bryan,  to  take  / 
op  tbe  receipt  and  deliver  it,  which  they  promised  to  do.  There  was 
no  time  fixed  when  the  receipt  was  to  be  delivered.  The  ^roof 
shows  diat  Tbomasin  and  Bryan  did  procure  the  receipt  of  Ballard 
fifom  Sebom  Hill,  and  that  they  did,  on  the  6th  day  of  April,  1838, 
oifer  to  deliver  the  same,  which  Noaks  refused  to  accept.  The  record 
dien  shows  that  Noaks  admitted  the  leather  to  be  property  of  Sebom 
ffiU,  both  before  and  after  the  trespass  complained  of  was  committed. 
Tins  constituted  the  substance  of  the  proof  adduced  upon  the  trial. 

The  assignment  of  errors  questions  the  correctness  of  the  opinion 
and  judgment  of  the  Circuit  Court,  first  in  refusing  to  permit  the  jury 
to  retire,  and  find  first  as  to  Daniel  Thomadn,  one  of  the  co-defendants; 
seoHidlj,  in  the  instructions  given  and  refused  to  the  jury;  and.  lastly, 
in  overruling  the  motion  of  the  defendants  bek>w  for  a  new  trial. 

It  is  a  well  settled  principle  of  practice  supported  by  all  the 
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aathorities  on  the  point,  that  a  partj  to  the  record  in  general  cannot  be 
examined  as  a  witness  in  the  case.  This  is  a  technicsd  rule,  founded 
partly  on  considerations  of  public  policy,  to  prevent  perjury,  but 
mainly  upon  the  real  or  supposed  interest  that  the  party  to  the  re- 
cord is  presumed  to  have.  Parties  to  the  record  are  the  suitors  in 
court,  and  they  are  presumed  to  have  a  direct  immediate  interest  in 
the  subject  matter  in  dispute.  To  prevent  them,  then,  to  testify  in 
the  cause,  would  be  to  make  themwitnessessforor  against  themselves, 
which  the  law  never  allows;  as  long  as  their  interest  is  supposed  to 
exist,  their  incompetency  continues.  The  moment  their  interest  is  ^ 
presumed  to  have  terminated,  the  objection  to  their  competency 
ceases,  and  their  right  to  testify  is  restored.  A  co-trespasser  or  tort- 
feasor is  not  in  general  a  competent  witness  on  either  side.  He  can- 
not be  called  as  a  witness  for  the  plaintiffs,  for  so  it  waseiqpressly  ruled 
by  Lord  Kenyan^  in  Barnard  v.  Doxason^  decided  at  Guildhall  silting, 
1796,  tind  in  Chapman  v.  Graves  and  others  ^  3.  Camp.  JV.  P.  333. 
The  learned  judge  who  tried  the  cause,  remarked,  that  a  joint  tres- 
passer who  had  suffered  judgment  to  go  against  him  by  default,  was 
not  a  competent  witness  for  the  plaintifii.  The  rule  holds  good  in 
criminal  as  well  as  civil  cases,  and  a  party  who  is  put  on  trial  at  the 
same  time  with  other  co-defendants,  cannot  be  used  as  a  witness  un« 
til  he  has  been  first  acquitted  or  convicted.  A  verdict  in  his  case  re- 
stores his  competency,  provided  it  docs  not  reader  him  infamous,  and 
when  he  has  been  either  acquitted  or  convicted,  he  can  then  be 
called  as  a  witness. 

His  interest  in  legal  contemplation  is  no  long^  presumed  to  exist  or 
to  operate  on  his  mind,  where  there  is  a  finding  in  his  case,  and 
tiierefore  his  competency  as  a  witness  is  revived  and  exists  in  fiill  force. 
But  to  entitle  him  to  (he  privilege  of  a  verdict  first  in  bis  own  case, 
when  he  has  been  put  on  his  trial  at  die  same  time  with  the  other  de- 
fendant, it  must  appear  satisfactory  to  the  court  that  tries  the  cause, 
that  no  verdict  has  been  adduced  agdnst  him,  and  that  his  testimony 
is  important  for  the  other  co-defendants.  This  privilege  is  given  on 
the  express  condition  that  there  has  been  no  proof  offered  against  him, 
tending  to  prove  the  charge  laid;  for  if  there  are  any  facts  or  circum- 
stances proved  on  the  trial  going  to  establish  his  guilt,  though  they  may 
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not  be  safficient  to  convict  him,  still  he  has  no  right  to  have  bis  case  put 
to  the  joiy,  and  afterwards  to  come  in  and  testify  as  a  witness  for  the 
odier  defendants*  When  the  plaintiff  has  closed  his  testimony,  and  has 
wholly  foiled  to  adduce  any  evidence  against  one  of  several  joint  de- 
fendants, it  unquestionably  becomes  the  duty  of  the  court  who  tries  the 
cause,  to  pennit  the  jury  to  retire  and  find  a  verdict  of  acquittal  first  as  to 
tbe  defendants  against  whom  no  proc^  has  been  offered,  provided  the 
other  co-trespesBers  wish  to  use  him  as  a  witness,  and  show  by  ai^ 
fidavit  or  otherwise  the  materiality  of  his  statement  in  their  defence. 
Not  to  allow  other  co-defendants  the  fiiU  benefit  of  this  principle, 
wodd  be  to  put  it  completely  in  the  power  of  the  plaintiff,  at  his  mere 
opfioB,  to  exclude  the  whole  of  their  defence,  by  making  all  the  wit- 
I  joint  trespassers  in  the  same  action,  or  including  them  all  in  the 
I  indictment.  The  plaintiff  has  the  undoubted  right  of  including 
in  Itts  charge  as  many  persons  as  he  may  think  proper,  for  the  right 
itself  is  an  invaluable  one  when  legitimately  exercised,  and  is  often 
found  in  practice  indispensably  necessary  for  the  due  administration 
oTprirate  as  well  of  public  justice.  If,  however,  either  through  mist£d£e 
or  by  design,  it  is  attempted  to  be  exercised  unjustly  or  expressly,  then 
tbe  court  who  tries  the  cause  is  invested  with  ample  discretionary 
anthoriiy  to  permit  the  jury  to  bring  in  first  a  verdict  of  acquital  as 
to  ttie  defendant  against  whom  there  has  been  no  evidence  offered,  so 
tint  his  testimony  may  be  used  for  the  rest  of  his  co-defendants;  and 
should  the  court,  in  (he  exercise  of  their  discretionary  power,  commit 
a  cfear  and  palpaUe  error  or  mistake,  seriously  prejudicing  the  right  of 
the  ether  co-defendants,  then  it  is  quite  obvious  tbe  judgment  bek>w,  if 
excepted  to,  could  be  reached  by  appeal  or  upon  error.  But  then  it 
oust  appear  there  was  no  evidence  whatever  ofiered  against  the  de- 
fendant, whose  testimony  was  attempted  to  be  used  on  the  trial. 
These  positions  are  clearly  supported  by  aD  the  authorities  upon  the 
subject,  as  a  reference  to  them  will  demonstrate.  2t2  SUtrkie^s  evi- 
dence 763,4,  5, 6, 7,  8, and  cases  there  cited;  Man  v.  Wardy  ^d  Alk. 
2»;  Tht  King  v.  ElUs  and  others,  McKally  55;  The  People  v.  Billy 
10  J.  /?.  96;  Barney  v.  CW/ar,  \st  Root  489;  JBroww  et  aL  v.  How- 
ardf  14  J.  R.  1191.  The  application  of  these  principles  to  the  case 
under  consideration,  unquestionably  prove  that  the  court  befcw 
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committed  no  error  in  refusing  to  permit  the  jary  to  retire  and  bring 
in  a  verdict  first  of  acquittal  as  to  Daniel  Thomasin,  one  of  the  de- 
fendants. He  was  put  on  his  trial  at  the  same  time  with  the  other 
co-defendants,  and  was  charged  as  a  joint  trespasser  with  them.  The 
evidence  maj  not  have  been  sufficient,  when  taken  altogether,  to 
have  convicted  him,  and  so  the  jury  rendering  their  verdict  determined; 
but  that  does  not  show  there  was  no  proof  (^ered  against  him,  tending 
to  establish  the  trespasses  alleged  to  have  been  committed.  The  re- 
cord clearly  demonstrates  that  there  were  facts  or  circumstances  prov- 
ed on  the  trial,  going  to  establish  bis  guilt,  and  that,  too,  of  no  slight  or 
doubtfiil  character.  The  defendant  Thomasin  was  present  during 
the  whole  of  the  altercation  and  assault,  and  appears  by  words  and 
encouragement  to  have  participated  in  the  transaction;  for  upon  the 
plaintiff  retreating  into  his  house,  Thomasin  said  that  if  he  came  out 
with  a  pistol  he  would  split  his  head  open.  This  declaration  showed 
his  intention  to  be  hostile,  and  that  he  participated  in  the  acts,  and 
entered  into  the  feelings  of  the  other  co-trespassers.  Then  there  was 
Certainly  some  proof  offered  against  him;  and  that  being  the  case,  it 
necessarily  follows,  the  court  below  decided  correctly  in  refusing  to 
permit  the  jury  to  retire,  and  find  first  as  to  the  defendant  Thomasin. 
His  co-defendants  were  not  entitled  to  the  benefit  of  his  testimony, 
unless  the  plaintiff  failed  to  adduce  any  proof  against  him.  There 
was  evidence  adduced  against  him,  and  therefore  the  objection  to  the 
opinion  of  the  court  below  on  this  point  is  not  well  taken. 

The  plaintiff  in  error  filed  the  affidavit  of  Thomas  B.  Ballard  and 
James  Mitchell,  two  of  the  co-trespassers,  in  support  of  their  motion 
for  a  new  trial,  on  the  ground  of  surprise  and  newly  discovered  evi- 
dence since  the  determination  of  the  trial.  But  the  motion  for  the 
new  trial  can  receive  no  additional  support  from  the  affidavit,  for  it 
wholly  fails  to  state  any  clear  facts  or  circumstances  showing  that  the 
defendants  below  were  surprised  on  the  trial,  or  that  they  used  due 
diligence.  The  affidavit,  is  therefore  essentially  defective,  for  it  does 
not  contain  a  single  one  of  the  essential  requisites  laid  down  in  the 
case  of  Burris  v.  Wise  and  Hind,  decided  during  the  present  term 
of  this  court. 

In  regard  to  the  second  question  presented  by  the  assignment  of 
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errors,  it  is  evident  that  the  court  below  erred  in  instructing  the  jury 
that  if  they  believed  fix>m  the  evidence,  that  the  defendant  in  the 
action  entered  first  upon  the  plaintifiPs  premises  by  permiflsion  and 
consent,  but  afterwards  committed  any  unlawful  act,  they  were  to  be 
conadered  as  trespassers  ab  initio^  and  punished  accordingly.  Black- 
stone  says,  2d  Chitty's  edition,  page  210,  ^  every  unwarrantable  entry 
upon  a  man's  soil,  the  law  entitles  a  trespass,  by  breaking  lus  close.'' 
In  the  eye  of  the  law,  every  man's  land  is  set  apart  finom  bis  neigh- 
bor's, by  real  or  imaginary  lines,  and  every  unlawful  entry  upon  it, 
cairies  with  it  some  actual  or  supposed  injury  to  the  premises.  7  Ea$t 
207;  2  Strange  1004;  1  Burr.  133.  One  man  may  lawfully  enter 
upon  ihe  premises  of  another  by  public  license  or  authority  of  law,  or 
by  the  private  permission  and  consent  of  the  owner  or  occupier  of  the 
mi.  If  he  enters  by  either  of  these  ways,  he  cannot  be  treated  as 
a  trespasser,  for  bis  entry  is  lawful,  being  given  him  b/  authority  of 
law,  or  by  the  pernussion  of  a  private  person. 

When  a  party  enters  by  a  public  license,  or  by  authority  of  law, 
and  afterwards,  in  the  prosecution  of  his  designs,  commits  any  un- 
warrantable act,  the  law  regards  him  as  a  trespasser,  ab  initio^  and 
holds  him  fiilly  answerable  for  all  the  injury  committed;  to  that  ex- 
tent not  only,  he  is  liable  for  the  unlawjubiess  of  the  particular  act 
done,  but  for  bis^riginal  unwarrantable  entry.  For  when  the  law 
grants  a  general  or  special  license  to  enter,  it  gives  it  conditionally, 
that  it  will  be  only  used  for  that  purpose  alone;  and  should  it  be  used 
impr(q[»erly,  or  in  violation  of  the  authority  given,  the  law  adjudges 
the  party  who  thus  abuses  its  license,  a  trespasser  ab  initio^  and 
punishes  him  accordingly,  because  his  subsequent  acts  show  hb  de- 
position to  have  been  evil  fiom  the  beginning,  and  therefore  make  his 
original  entry  unlawful.  This  principle  proceeded  upon  the  ground 
of  public  pdicy;  the  law  is  too  sacred  and  important  an  oflGicey  to 
allow  a  private  person  to  violate  either  its  express  or  implied  guaran- 
tjj  without  holding  him  directly  responsible  for  all  the  remote  as  well 
as  immediate  damages  that  have  accrued,  in  consequence  of  any  un- 
lawful act  he  may  have  committed.  But  this  doctrine  does  not  hold 
good  where  the  party  enters  by  the  consent  or  permission  of  a  private 
person;  the  reason  of  the  rule  no  longer  exists,  and  of  course  the  rule 


Digitized  by  VjOOQ IC 


( 


\ 


56  CASES  IN  THE  SUPREME  COURT 

Ballard  mid  othert  agtiinMt  Noake. 

'  itself  ceases.    When  a  party  enters  upoD  the  premises  of  a  prirate 
I  person,  either  by  his  express  or  implied  consent  and  permissioD,  and 
'  afterwards  commits  any  unlawful  act,  he  is  only  amenable  for  his  sub- 
'  sequent  unwarrantable  conduct,  and  for  nothing  more*    If  he  enters 
by  the  consent  of  a  private  person,  his  original  entry  bdng  lawfiil, 
cannot  afterwards  be  made  unlawful  by  any  subsequent  illegal  act; 
the  law  does  not  declare  his  intention  evil  from  the  beginning,  or 
from  his  original  entry,  but  from  the  time  he  committed  the  first  un- 
^    warrantable  act;  as  he  has  transgressed  no  public  license  given  by 
Jaw,  but  only  entered  with  the  permission  of  a  private  person,  his  in- 
tentions are  regarded  as  innocent  and  harmkss  up  to  the  time  of  the 
first  trespass  committed,  and  he  is  liable  to  be  punished  for  all  his  sub- 
sequent illegal  acts,  and  for  nothing  more*    This  distinction  between 
the  two  classes  of  cases,  although  it  may  be  said  to  be  subtle  and  re« 
fined,  nevertheless  it  exists  in  reason  and  sound  policy,  and  is  distinctly 
and  broadly  laid  down  by  all  the  authorities  upon  the  subject.    U 
Siarkie^s  evidence  445;  Gardner  v.  Campbell^  15  Joknson  Rep*  401; 
4  Day  257. 

If  the  position  be  well  established,  and  of  that  we  think  there  cao 
be  no  doubt,  then  it  necessarily  follows  that  the  Circuit  Court  erred  ia 
charging  the  jury.  If  they  believed  from  the  evidence  that  the 
defendant  below  entered  upon  the  plaintiff's  premises  by  permission 
and  consent,  but  afterwards  committed  any  unlawfitl  act,  they  are 
to  be  regarded  and  held  as  trespassers  ab  initio.  It  is  clear  that  the 
consent  or  permission  given  to  enter  on  the  premises  in  the  present  in- 
stance was  that  of  a  private  person,  and  not  a  general  or  special  fi- 
cense  or  authority  of  law,  and  of  course  the  instruction  to  the  jury  on 
this  point  was  evidently  erroneous  and  illegal;  the  record  shows  they 
were  important,  and  probably  influenced  to  a  considerable  extent  the 
finding  of  the  jury;  and  that  being  the  case,  it  furnished  a  good 
cause  for  a  new  trial;  and  so  it  'has  been  often  decided  in  this  court. 
We  nught  here  close  our  inquiries,  by  reversing  the  judgment  and 
opinion  of  the  Circuit  Court  upon  this  pcunt;  but  while  we  have  the 
record  before  us,  we  deem  it  proper  to  lay  down  the  doctrine  in 
regard  to  what  constitutes  a  good  bar  to  the  plaintiflPs  right  of 
action,  und^r  tlie  plea  of  accord  and  satisfaction,  which  in  e&ct 
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which  10  efiect  is  specially  pleaded  in  ibis  case.  Accord  is  a  sa- 
tiBfaction  or  agreement  between  the  party  injuring  and  a  party 
injured,  which  performed,  is  a  bar  to  all  actions  on  that  account. 
^  For  example,  if  the  party  injured  accepts  a  sum  of  naoney  or  other 
valuable  thing,  then  that  constitutes  a  redress  of  the  injury,  and  the 
right  of  action  is  then  entirely  taken  away.-'  2  ChiUy^s  Blackstotie 
16;  Com.  Digest^  title  Accord;  2d  Starkie^s  evidence  26;  Paramore  v. 
Johnson^  I  Ld*  Raym.  566;  12  Mod.  376.  Consent  of  a  party  to 
accept  in  satisfaction,  without  actually  receiving  it,  does  not  form  a 
valid  bar  to  the  action.  The  accord  must  be  shown  to  be  acccepted 
in  satisfaction  of  the  thing  demanded;  and  although  that  satisfaction 
may  have  been  agreed  upon,  still  it  will  be  no  valid  bar  to  the  action, 
unless  it  be  actually  received,  and  operate  in  full  satisfaction.  The 
satisfaction,  as  well  as  the  accord,  must  be  reasonable,  sudden,  and 
complete*  In  general,  the  accord  and  satisfaction  should  be  exe- 
cuted, not  an  executory  contract.  Should  it,  however,  be  executory, 
then,  in  order  to  make  it  obligatory,  the  terms  or  the  conditions  of  the 
agreement  must  be  strictly  performed.  We  do  not  think  it  incum- 
bent upon  us  to  determine  the  question,  whether  an  accord  with  a 
tender  of  satisfaction,  and  a  refusal  to  accept  the  satisfaction  agree- 
ably to  the  terms  of  the  contract  by  the  plaintifls,  constitute  a  good 
bar  and  destroy  the  right  of  action.  That  point  is  not  necessarily 
involved  by  the  pleadings  and  proof  in  the  cause  now  before  us,  and 
tbereibre  we  express  no  opinion  upon  it.  The  accord  and  satisfac- 
tion which  was  in  effect  specially  pleaded  in  the  case,  consist  of  the 
agreement  made  and  executed  between  John  IfiU,  one  of  the  de- 
fendants, and  the  plaintiff  in  the  action.  That  .agreement  was  an 
executed,  and  not  an  executory  contract,  as  the  evidence  in  the  case 
concluflively  demonstrates.  The  contract  was  entered  into  and  car- 
ried into  efiect  after  the  trespass  complained  of  was  perpetrated;  and 
the  satisfaction  rendered  by  the  defendant,  and  which  was  actually 
accepted  by  the  plaintiff,  operated  as  a  complete,  full,  and  executed 
satisfaction  of  all  his  right  of  action,  not  only  on  account  of  one,  but 
of  all  the  defendants.  An  accord  and  satisfaction  made  and  ex- 
ecuted by  one  of  several  joint  defendants  for  a  tort  or  other  injury, 
extinguishes  the  plaintiff 'b  right  of  action,  not  only  as  to  him,  but  as 
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to  his  other  co-defendants.  The  whoie  doctrine  in  regard  to  what 
constitutes  a  sufficient  accord  and  satisfaction,  will  be  found  fulljr  il- 
lustrated and  explained  by  the  annexed  authorities.  2  Starkie  on 
Evidence  26;  Paramore  v.  Johnson,  1  Ld.  Raym.  566;  12  Mod.  376  f 
2  Chiihfs  Blackslone;  Com.  Digest,  title  Accord,  3  Co.  17;  5  T.  R. 
141;  Fiich  v.  SuUon,  5  East  230;  Dufresne  v.  HutcJ^nson,  3  Taunts 
117;  Lynn  v.  Bruce,  2  H.  B.  317;  Heathcote  y.  Crookshanks,  2  T. 

i;.24. 

The  instruction  of  the  court  below,  in  regard  to  the  plea  of  accord 
and  satisfaction,  is  somewhat  vague  and  incondusiye,  and  not  verj 
well  icalculatcd  to  lead  the  mind  of  the  jury  to  a  correct  conckisioo« 

The  court  seemed  to  have  proceeded  upon  the  ground,  that  the 
accord  and  satisiaction  pleaded  and  proved  on  the  trial,  was  condt* 
tional  and  executory,  and  was  not  obligatory  upon  the  plaintiff,  bo* 
cause  he  had  refused  to  accept  Ballard^s  receipt,  which  Bryan  and 
Thomasin  promised  to  get  from  Sebom  Hill,  and  deliver  to  bm* 
This  agreement  with  Bryan  and  Thomasin,  in  regard  to  the  delivery 
of  Ballard's  receipt,  did  not  enter  into  or  form  any  part  of  the  con* 
tract  with  John  I$n,  one  of  the  defendants.  It  was  this  latter  agree- 
ment  that  constituted  the  accord  and  actual  satisfaction  given  and  re- 
ceived, and  which  in  itself  is  wholly  disconnected  and  separated  from 
the  promise  of  Bryan  and  Thomasin,  to  deliver  Ballard's  recei|>t* 
That  promise  or  agreement  as  to  Bryan,  was  a  mere  nudum  pactum; 
and  as  Thomasin,  who  is  shown  to  be  one  of  the  defendants,  if  he  is 
liable  at  all,  (which,  by  the  bye,  is  exceedingly  questionable),  why, 
then  the  plaintiff  should  have  his  action  against  him  for  a  vidation  of 
the  contract.  But  the  evidence  clearly  proves,  if  Thomasin  should 
be  considered  liable  in  the  first  instance  for  the  delivery  of  the  le- 
ceipt,  he  completely  discharged  himself  from  all  liability  on  that 
account.  There  was  no  precise  time  fixed  when  the  receipt  wa9  i» 
be  delivered,  and  as  Thomasin  procured  it  and  tendered  it  to  ti)e 
plaintiff  within  a  reasonable  time,  which  he  refiised  to  accept,  he 
thereby  released  himself  from  all  further  responsibility.  The  agree- ' 
ment  of  Thomasin  with  the  plaintiff  was  a  wholly  different  and  dis- 
tinct matter  from  the  accord  and  satisfaction  entered  into  and  exe- 
cuted between  himself  and  Hill.     The  plaintiff  not  only  agreed  ta 
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take,  bot  actually  did  secarc  from  John  Hill,  as  the  agent  of  Seborn 
HiO,  seventj-eight  sides  of  leather,  equal  in  point  of  value  to  two  hun- 
dred and  fifty  doUars,  as  indemnity  and  redress  for  the  trespasses  com- 
mitted. This  remedy  and  redress  constituted  an  actual  satisfaction, 
and  took  away  the  plaintiff's  right  of  action  against  all  the  defend- 
ants. There  is  no  contradiction  or  discrepancy  in  the  proof  in  regard 
to  the  accord  and  satisfaction  established  by  all  the  witnesses*  The 
plaintiff  dien  having  no  right  of  action  against  any  one  of  the  defend- 
ants, ft  is  perfectly  evident  tliat  the  verdict  was  expressly  contrary  ^ 
low  and  evidence;  and  tf  there  was  no  oth^  testimony  addaced  on 
the  trial  except  what  appears  in  the  record,  the  court  below  ought, 
on  the  defendant's  motion,  for  that  cause  alone,  to  have  granted  him 
a  new  trial.  But  the  record  (aSk  to  «tate  that  no  other  evidence  was 
oGfered  or  received  on  the  trial,  and  that  being  the  case,  the  pie- 
smnptioii  is,  other  testimony  might  have  been  adduced  which  author- 
ized the  verdict.  OwiQg  to  the  imperfections  of  the  record,  which  is 
cored  by  the  presumption  in  its  favor,  we  would  not  feel  ourselves 
jostified  /or  this  error  ak>ne,  to  reverse  the  judgment  of  the  court  be- 
few.  Bot  we  have  already  shown  (hat  the  Circuit  Court  that  tried 
the  case,  eired  in  a  material  point  in  the  instructions  given  to  the  jury ; 
and  therefore  its  decision  and  judgment  must  be  reversed  and  set 
aside,  with  costs,  a  new  trial  awarded,  and  the  cause  remanded,  to  be 
jpioceeded  in  agreeably  to  the  opinion  here  delivered. 
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Where  the  rec6rd  of  the  court  below  states  that  judgment  had  been  rendered  at  a  pre. 
▼ions  term  in  favor  of  plaintiff  against  defendant,  for  a  certain  amount,  and  that  the 
records  of  said  judgment  had  been  lost  or  destroyed ;  and  then  proceeds  thus :  **  It 
is  therefore  considered  by  the  covrt,  that  the  plaintiff  have  leave  to  re-iastate  his 
judgment  on  the  record  of  this  court,  and  that  he  have  execution  thereon  for  his 
debt,  interest,  and  costs  of  suit;**  this,  though  an  infermak  is  clearly  ajfiaa/jiidgment. 

It  clearly  concludes  the  matter  in  dispute  between  the  parties,  and  the  order  for  exe- 
cution is  a  final  decision.    That  being  the  case,  a  writ  of  error  will  lie  to  reach  it. 

Where  a  record  is  first  shown,  by  proper  evidence,  to  be  lost  or  destroyed,  it  is  compe- 
tent  to  prove  its  existence  by  a  sworn  or  authenticated  copy. 

But  to  warrant  such  evidence,  the  document  must  be  vetustaie  ttrnporiM  autjuHeima 
eopiitione  roborata. 

But  m  all  the  cases  on  this  subject,  the  question  arose  ineidenuUy  on  the  trial,  and  in 
no  instance  did  the  lost  record  itself  constitute  the  sole  foundation  or  cause  of  the 
proceedings. 

Without  some  legislative  provision,  this  court  would  be  exceedingly  unwilling  to  de- 
clare, that  a  lost  judicial  record,  which  constituted  the  sole  foundation  or  cause  of 
action,  conld  be  proved  or  verified  merely  by  parol. 

Such  a  proposition  can  derive  no  support  or  countenance  from  the  principles  of  the  com- 
mon law,  and  there  is  no  statutory  regulation  in  regard  to  the  matter. 

Every  judgment  or  judicial  proceeding,  to  be  obligatory,  must  unquestionably  show 
such  a  Hate  of  case  as  will  give  jurisdiction  to  the  court  that  made  the  record,  and 
conclusively  prove  that  the  party  recovering  had  a  good  cause  of  action. 

Should  the  record  wholly  fail  to  establish  these  facts,  the  defect  is  fatal,  and  cannot 
be  amended  in  any  stage  of  the  proceedings. 

Unless  the  jurisdiction  be  shown,  and  the  cause  of  action  proved,  no  legal,  presump. 
tion  can  attach  in  favor  of  the  judgment  below. 

The  moment  the  jurisdiction  is  properly  shown,  and  a  good  cause  of  action  well  laid 
and  proved,  the  judgment  or  other  judicial  proceeding  draws  to  itself  all  the  legal 
presumption  in  its  favor,  which  of  course  stands  until  it  is  overthrown  by  other  af- 
firmative  matter  in  the  record. 

The  record  in  this  case  fails  to  show  in  what  manner  the  lost  judgment  was  proved  or 

verified.    It  was  not  proven  by  the  record,  for  that  is  shown  to  have  been  lost;  and 

as  no  legal  presumption  can  attach  in  favor  of  the  judgment,  until  the  court  is  shown 

to  possess  power  to  enter  up  such  a  judgment,  it  cannot  be  presumed  that  the  lost 

r"     or  destroyed  judgment  wss  proved  by  an  enrolled  and  properly  authenticated  copy. 

There  is  no  rule  of  law  or  practice,  that  will  authorize  a  court  to  re-instate  upon  the 
rolls  or  record  of  its  proceedings  a  final  judgment  which  had  been  previously  given, 
and  enrolled  at  a  former  term  of  the  same  court,  and  which  subsequently  has  been 
lost  or  destroyed. 

Moreover,  these  proceedings  are  not  only  invalid,  but  absolutely  void,  because  the  re- 
cord does  not  show  that  the  defendant  had  any  notice  of  the  motion  to  re-instate  the 
judgment. 
^  It  is  a  principle  of  natural  justice,  as  well  as  of  legal  right,  that  no  one  can  be  bound 
by  any  judicial  proceeding  to  which  he  is  not  a  party ;  and'  he  cannot  be  made  a  parly 
unless  an  opportunity  has  been  offered  him  of  defending  himself. 

In  the  winter  of  1838,  a  great  portion  of  records,  record-books, 
and  papers  of  the  Chicot  Circuit  Court,  were  stolen  from  the  Clerk's 
office  by  some  person  unknown*  and  never  recovered.     At  May  term, 
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1839,  in  the  case  of  Peter  Dodley,  executor  of  Isham  Talbot,  and 
anignee  of  Theobald  &  Bain,  against  Grandiaon  C.  Smith  and 
otfien,  an  entrj  was  made  of  record,  to  the  following  eflfect:  That  ^  the 
parties  came  by  their  attorneys,  and  it  appearing  to  the  satisfaction 
of  the  coQrt,  that  a  judgment  was  rendered  in  ikvor  of  the  plaintiff 
agMDrt  ttie  defendants,  at  October  term,  1838,  for  $8^)00  debt,  with 
interest  from  February  1,  1838,  until  paid,  and  costs  of  suit;  and  it 
farther  appearing  to  the  satisfaction  of  the  court,  that  the  record  of 
said  judgment  has  been  lost  or  destroyed:  Therefore,  it  is  considered 
by  the  court,  that  the  plaintiff  have  leave  to  have  his  said  judgment 
rc-instated  on  the  records  of  this  court,  and  that  he  have  execution 
therefor,  for  the  debt,  interest,  and  costs,  aforesaid,^and*that  the  said 
defendants  be  in  mercy,  &c." 

To  ibis  judgment  the  defendants  sued  out  their  writ  of  error. 

At  this  term  the  plaintiffs  in  error  moved  for  a  supersedeas,  and  the 
defendant  in  error  moved  to  dismi^  on  the  ground  that  no  writ  of 
enor  would  lie,  the  decision  of  the  court  bebw  not  being  a  final 
judgment.  The  supersedeas  was  granted,  and  the  case  submitted. 
The  cases  of  A.  W.  Wtbb  v.  Benj.  Esiilly  and  White  v.  Hangtr  ^ 
Winstcnj  were  precisely  similar,  and  the  same  argument  made  and 
decision  given  as  in  this. 

Trapnall  &  Cocks,  for  the  plaintifis  in  error: 

If  the  Circuit  Court  had  the  right  to  replace  a^  lost  record,  they 
should  not  only  have  re-instated  the  judgment,  but  the  proceedings 
upon  which  that  judgment  was  founded,  the  writ,  declaration,  &c., 
which  are  essential  to  the  existence  of  the  judgment  itself,  and 
without  which,  unless  upon  appearance  and  waiver,  it  is  actually 
void. 

In  this  case,  the  court  and  plaintiff  seem  to  have  considered  the 
fi>rmer  judgment,  although  lost,  still  to  have  been  in  esscj  and  an  order 
re-instating  it  upon  the  record,  all  that  was  necessary  to  give  it  effica- 
cy, and  accompanied  the  judgment  in  favor  of  the  nrK>tion  with  an 
order  that  execution  issue.  By  this  proceeding,  the  defendant  is 
precluded  from  an  examination  into  the  character  and  condition  of 
the  original  judgment,  and  debarred  all  exception.      Nor  was  he 


Digitized  by  VjOOQ IC 


63  CASES  IN  THE  SUPREME  COURT 

Smith  againtt  Dudley. 

notified  of  the  plaintiflTs  motion,  or  given  an  opportunity  of  contesting 
the  proof  in  support  of  it.    See  1  LiU.  27. 

Lact,  Judge^  delivered  the  opinion  of  the  Court: 
Before  we  proceed  to  examine  the  questions  presented  by  the  re- 
cord, w€  win  briefly  notice  an  objection  that  was  taken  at  the  bar  to 
the  writ  of  error  in  this  case.  It  is  said  the  writ  will  not  lie,  because 
there  has  been  no  final  judgment  given  in  the  cause.  Hie  facts  as 
they  af^^ear  on  the  record  certainly  do  not  wanrant  any  such  (inclu- 
sion. Hie  entry  contains  the  deciaon  of  the  court,  recites  a  former 
judgment  which  it  shows  to  be  final,  and  it  states  the  exact  amount  of 
the  debt,  interest,  and  costs,  due,  and  it  then  gives  leave  to  re-instate 
the  judgment  on  die  records  of  the  court,  and  finally  it  orders  an 
execution  to  issue  for  the  sum  ttius  ascertained  and  computed.  This, 
though  an  informal,  is  nevertheless  a  final  judgment,  for  it  deariy  con- 
cludes the  matter  in  dispute  between  the  parties.  When  the  entry 
was  once  made,  and  the  term  at  which  it  had  been  enrolled  had  ex* 
pired,  and  the  court  adjourned,  it  is  certain  that  the  defendant  was  for 
ever  precluded  from  again  agitating  the  matter.  Admitting  it  to  be 
questionable,  whether  or  not  the  first  part  of  the  entry  of  the  court 
amounts  in  itself  to  an  absolute  judgment  in  the  cause,  still,  however, 
it  cannot  be  denied  that  the  latter  part  of  the  order,  which  directs  an 
execution  to  issue,  is  a  final  decision,  and  that  being  the  case,  a  writ 
of  error  will  well  lie  to  reach  it.  Revised  Statutes  230,  section  1. 
The  assignment  of  errors  presents  two  questions  for  our  consideralioD 
and  decision.  First,  that  the  pleadings  and  proof  in  the  cause,  as  ap- 
pears from  the  face  of  the  record,  laid  no  valid  foundation  for  th^ 
court  below  to  pronounce  any  judgment  whatever  in  the  case.  Se- 
condly, that  the  judgment  attempted  to  be  entered  quoad  the  de- 
fendant below,  was  illegal  and  absolutely  void,  he  having  no  notice  of 
such  proceeding,  and  being  no  party  to  the  record.  Our  first  inquiry 
then  is,  in  what  manner  can  a  lost  judicial  record,  or  one  that  has 
been  destroyed,  be  proved  or  verified. 

Blackstone  defines  a  judicial  record  to  be  where  the  acts  and  judi- 
cial proceedings  are  enroHed  on  parchment  or  paper,  for  a  perpetua 
memorial  and  testimony,  which  rolls  are  called  the  records  of  the 
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court,  aad  are  of  aach  high  and  saperemment  antboritj,  that  their 
troth  11  not  to  be  ipiestioDed.    For  it  is  a  settled  rule  and  maiira  of 
the  oommon  law,  that  nothing  shall  be  ayenred  against  the  record.  • 
3  Tkomas'  CokeLittleUm  485;  2  ChiUy's  Blackstone  364. 

If  the  existeDce  of  the  record  is  denied,  it  shall  be  tried  bj  nodiing 
but  the  record  itself,  that  is,  upon  a  bare  inspectioD  of  the  record, 
irtiethor  there  be  aiij  such  record  or  no;  eke  there  would  be  no  end 
oCdifl|]totea.  For  Sir  Edward  Coke  obserres,  ^  a  record  or  enrdment 
ia  a  monoment  of  so  high  a  nature,  and  importeth  in  itself  soch  abto^ 
bte  werietj,  if  it  be  pleaded  there  is  no  soch  record,  it  ^all  not  re- 
ceiie  aoj  trial  hj  witness,  jorj,  or  otherwise,  bat  by  itself.^'  6  Co^ 
53.  If  the  question  be  as  to  the  existence  of  a  record  of  the  saae 
coart,  the  trial  shall  be  by  the  inspection  of  the  record  itseUl  When 
the  record  of  an  inferior  court  is  disputed  in  a  superior  tribunal,  t» 
which  ia  given  junsdiction  to  revise  and  correct  the  ptocecdings  bel- 
low, &e  trial  is  then  bj  examination  of  the  transcript  or  copy  of  the 
reeocd  that  is  sent  up,  to  see  whether  it  be  properly  authenticated  or 
ven&ed  under  the  signature  or  seal  of  office,  of  the  lawfaUy  accredit^ 
ed  agent  who  has  the  records  in  charge.  1^  Siarkie  188, 234;  Oilf 
berfs  EmdeHce  45,  97;  Burkes  executors  v.  Tregg^s  exeadorsj  3 
Wmk.  Bep.  315;  1  Storkit  285;  Bacxm's  JlbridgmerU,  Evidenu  F. 
A  record  may  then  be  proved  by  mere  production  and  inspectioo,  or  by 
a  propcriy  anUienticated  copy.  As  long  as  the  record  is  supposed  to- 
be  in  existence,  its  production  id  indispensable,  and  its  existence  can 
akme-be  proved  by  inspection.  If  its  existence  be  lost  or  destroyed, 
and  that  fact  is  established  by  competent  evidence,  then  it  may  be 
proved  by  a  regulariy  authenticated  or  sworn  copy.  The  prodoc- 
tion  and  inspection  of  a  record  proves  itself  and  the  facts  it  contains, 
because  it  is  a  public  judicid  document,  in  which  the  law  place*  an 
extnoffdinary  degree  of  confidence,  from  the  known  credit  and  in- 
genuity of  its  lawiblly  appointed  and  constituted  oiicers,  in  whose 
cnatody  it  is  always  supposed  to  remain.  So  long  as  a  record  ia  known 
to  exist,  it  is  the  very  best  and  highest  evidence  of  itseli^  or  of  its  con- 
tenli,  that  can  possibly  be  adduced.  When  its  fess  or  destruction  te^ 
satisfeclorily  established,  there  is  a  legal  ground  laid  ibr  the  iatroduc* 
tion  of  secondary  evidence,  which  is  never  admissable,  so  kmg  as 
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a  higher  grade  of  testimony  is  supposed  to  exist,  or  can  be  produced. 
The  principle  that  the  best  evidence  must  be  adduced  which  the 
nature  of  the  case  wiii  admit  cf^  is  too  familiar  and  important  to  be 
overlooked  in  any  legal  investigation.  It  lies,  at  the  very  foundation 
of  all  the  law  on  the  subject  of  evidence,  and  in  no  instance  can  it 
be  dispensed  with. 

In  the  case  now  under  consideration,  if  the  record  had  been  first 
shown,  by  proper  evidence,  to  be  lost  or  destroyed,  it  was  then  compe- 
tent to  prove  its  existence  by  a  sworn  or  an  authenticated  copy.  But 
to  warrant  such  evidence,  it  is  said  the  document  must  be,  accordant 
to  the  rule  of  the  civil  law,  vetmtate  temporis  aul  judiciaria  cognilione 
roborcUa^  1  Stark.  191.  Upon  this  principle,  it  has  been  held,  a  copy 
of  a  decree  may  be  given  in  evidence  when  the  original  is  lost.  So 
when  it  appeared  that  the  records  of  the  city  of  Bristol  had  been 
burnt,  an  exemplification  of  a  recovery,  under  the  town  seal,  was 
allowed  in  evidence.  I  Mod.  117^  and  in  Knight  v.  Dauler^  Hard. 
333;  1  Salk.  285,  it  has  been  held  that  a  record  of  a  conviction 
which  had  been  burnt,  might  be  proved  by  estreats  in  the  exchequer, 
and  an  inqubition  of  the  recusant's  lands  found  returned  into  the  office. 
1  Stark.  194;  1  Vent.  257;  2  Starkie  1129;  2  Burr  1072;  4  T.  R. 
514.  In  Dillingham  v.  Snow  el  al.^  5  Mass.  547;  Stockbridge  v.  fVesl 
Siockbridge,  12  Mass.  400,  it  is  laid  down  that  the  facts  which  have 
become  matter  of  record  may  be  proved  by  secondary  evidence  after 
proof  is  given  of  the  existence  and  loss  of  the  record.  In  Cook  v. 
tVood,  1st  McCord  139,  and  in  Lyons  v.  Gregory^  3  Hen.  &  Jtftm. 
237,  it  has  been  held  that  the  journals  of  the  court  might  be  read  in 
evidence  to  prove  the  existence  of  the  lost  or  destroyed  record,  when 
it  was  first  satisfactorily  established  that  the  records  of  the  court  had 
been  previously  burnt,  or  so  defaced  by  fire  as  to  be  no  longer  legi- 
ble. It  will  be  seen  by  reference  to  the  cases  here  cited,  that  the 
question  in  regard  to  the  proof  of  a  lost  record,  arose  incidentally  on 
the  trial,  and  in  no  one  instance  did  the  lost  record  itself  constitute  the 
sole  foundation  or  cause  of  the  proceeding.  We  have  not  been  able 
to  find  in  our  researches  any  case  of  that  sort,  and  in  the  total  absence 
of  all  direct  authority  upon  the  point,  we  do  not  feel  ourselves  war- 
ranted in  extending  the  doctrine,  without  the  aid  or  assistance  of  some 
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legidatnre  proviaioD  on  the  subject  Without  some  such  provisioD  or 
audxHrity,  given  bj  the  Legislature,  we  certainly  would  be  exceed- 
iDglj  unwilling  to  take  upon  ourselves  to  decide  that  a  lost  judicial 
record,  which  constitutes  the  sole  foundation  of  the  proceeding  or 
cause  of  action,  could  be  proved  or  verified  bj  parol.  Such  a  pro- 
poation  can  derive  no  support  or  countenance  fitnn  the  principles  of 
the  common  law,  and  surelj  cannot  be  said  to  have  any  statutory  re- 
gulation in  regard  to  the  matter.  This  being  the  case,  it  necessarily 
ibllows,  that  a  lost  judicial  record  can  only  be  proved  or  verified  in 
the  manner  pointed  out,  and  designated  by  the  authorities  quoted. 
We  take  the  principle  to  be  clear  and  well  settled,  that  any  judg- 
ment, or  other  judicial  proceeding,  to  be  obligatory,  must  unquestion- 
ably show  such  a  state  of  case  as  will  give  jurisdiction  to  the  court 
&at  made  the  record,  and  conclusively  prove  that  the  party  recover- 
ing had  a  good  cause  of  action.  Should  the  record  fail  to  establish 
these  facts,  the  defects  must  be  considered  fatal  in  every  stage  of  the 
proceediDgs.  Unless  the  jurisdiction  be  shown,  and  the  cause  of 
actioD  proved,  no  legal  presumption  can  attach  in  favor  of  the  judg- 
ment and  opinion  below;  for  if  the  court  is  not  rightly  invested  with 
jurisdiction,  it  can  pronounce  no  valid  judgment  in  the  cause;  and  the 
party  having  the  recovery,  is  certainly  not  entitled  to  the  benefit  of  it, 
unless  he  establishes  a  good  cause  of  action. 

The  moment  the  jurisdiction  is  property  shown,  and  a  good  cause  of 
action  well  laid,  the  judgment  then  draws  to  itself  all  the  legal  pre- 
snmptioii  in  its  favor,  which  of  course  stands,  until  overthrown  by  other 
affirmative  matter  in  the  record. 

The  application  of  these  principles,  will  readily  test  the  validity  of 
the  judjgment  and  proceedings  now  under  consideration.  Upon  the 
mere  motion  of  the  plaintiflPs  counsel,  the  Circuit  Court  ordered  that 
leave  be  granted  to  him  to  re-instate  his  k>6t  or  destroyed  judgment 
on  the  rolls  or  records  of  the  court,  and  that  an  execution  issue  there- 
on, tx  debt,  interest,  and  costs  of  suit.  The  record  wholly  (ails  to 
show  how  or  in  what  manner  the  lost  judgment,  entered  and  enrolled 
at  the  previous  term,  was  proved  or  verified.  It  certainly  was  not 
established  by  an  infection  or  production  of  the  record  itseU^  for  the 
entry  coockisively  proves  that  the  judgment  had  been  bst  and 
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destroyed;  and  of  course  it  could  not  then  have  been  prodocedor 
examined.  Was  it  then  proved  by  a  regularly  authenticated  copy 
from  die  rolls? 

If  it  was,  the  record  faik  to  state  that  fact,  or  to  exhibit  the  copy 
used  upon  the  trial;  and  as  no  legal  presumption  can  attach  in 
fevor  of  the  judgment,  until  the  court  is  shown  to  possess  power  to 
enter  up  such  a  judgment,  therefore  we  cannot  presume  that  the  kMt 
or  destroyed  judgment  was  proved  by  an  enrolled  and  pnoperiy  aiv- 
thenticated  copy. 

When  a  final  judgment  has  once  been  pronounced  in  a  cause,  and 
the  term  at  which  it  is  given  has  finally  expired,  neither  the  court  nor 
the  parties  to  the  record  have  any  longer  any  power  or  control  over 
it.  It  then  becomes  a  public  judicial  record,  carrying  with  it  the 
seal  and  sanctity  of  truth,  which  cannot  be  impeached  or  set  aside, 
except  upon  the  ground  of  mistake  or  fraud.  It  may,  however,  be 
examined  before  a  mperior  and  higher  tribunal,  having  juriidictioti  of 
the  case,  when  its  errors,  if  any  exist,  may  be  corrected  and  revened. 
We  know  of  no  rule  of  law  or  practice,  that  will  authorize  a  coart  to 
re-instate  upon  the  rolls  a  final  judgment,  which  had  been  previourij 
given  and  enrolled  at  a  former  term  of  the  same  court,  and  which 
subsequently  has  been  lost  or  destroyed,  and  that,  too,  in  a  case  where 
the  lost  judgment  constitutes  the  sole  foundation  of  the  proceedmgs* 
The  common  law  certainly  authorizes  no  such  summary  proeeedbg, 
nor  have  we  any  legislative  provimn  conferring  any  such  power  on 
the  courts  of  record  of  this  state.  Besides,  it  is  a  legal  solicisn^  in 
thought  as  well  as  in  expression,  to  declare,  that  which  is  finally  lost 
and  destroyed  can  again  be  re-instated  and  brought  to  Ught  If 
these  positions  be  true,  then  the  Circuit  Court  unque^nably  erred  in 
pronouncing  any  judgment  whatever  in  the  cause.  It  is  equally 
ckar,  that  the  judgment  and  proceedings  in  this  case,  quoad  the 
defendants  bek>w,  are  not  only  invalid,  but  ab|islutely  void.  He  had 
no  notice  of  the  pendency  of  the  plaintiff's  minion.  The  record  does 
not  show  that  he  voluntarily  came  in,  and  m&de  himself  a  party  to  tte 
proceedings,  or  that  he  waived  his  right  to  the  notice.  The  whole 
proceeding  was  ex  parte,  and  there  was  no  one  present,  except  the 
court  and  plaintiffi  in  the  action.    It  is  a  maxim  of  the  coumon  law^ 
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thatdiere  can  be  no  suit,  unless  there  be  three  constituted  parties:  &e 
actor,  rtm  jtdex^  that  is,  the  plaintiff,  who  complains  of  the  injury 
done;  the  defendant,  who  is  called  on  to  make  reparation;  and  the 
judicial  power,  to  examine  the  truth  of  the  fact,  and  determine  the 
law  of  the  case.  Another  maxim  of  the  common  law  is,  that  no  one 
cao  be  bound  b/  any  judicial  proceeding  to  which  he  is  not  a  partj,^ 
and  that  he  cannot  be  made  a  party,  unless  an  opportunity  has  been 
offered  of  defending  himself.  In  the  present  instance,  the  defendant 
below  had  no  notice,  either  actual  or  constructive,  of  the  pendency 
•f  the  plaintiffs  motion;  and  that  being  the  case,  as  he  did  not  to- 
hmtarily  make  himself  a  party  to  the  proceeding,  the  judgment  as  to 
him  is  therefore  null  and  void.  The  decision  and  judgment  of  the 
Circuit  Court  must  therefore  be  reverBed,  with  costs,  and  the  cause 
remandedylo  be  proceeded  in  agreeably  to  the  opinion  here  expresaed. 
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It  would  be  the  better  practice  not  to  regard  a  general  asaignmeDt  of  errore,  although 

it  hat  noYer  been  expresaly  roled  or  implicitly  observed  by  thie  court. 
Upon  a  motion  to  diamiaa  a  suit  for  want  of  a  bond  for  eoata,  on  the  groimd  of  non-re- 

aidence  of  the  plainiifTat  the  institution  of  the  suit,  no  question  as  to  the  sufficiency 

of  the  security  could  legitimately  arise,  until  the  fact  of  the  plaintiff's  Don-retideiioe . 

was  established,  which  could  only  be  done  by  his  own  admission,  or  other  compe. 

tent  legal  testimony. 
And  where  the  fact  of  the  plaintiff's  non-residence  is  no  where  stated  in  the  record, 

nor  stated  or  recited  in  the  bond  for  costs,  the  presumption  is  that  the  court  below 

was  right  in  overruling  the  motion  to  dismiss. 

This  was  an  action  of  debt,  brought  by  Peter  Dudley,  executor  of 
Isham  Talbot,  deceased,  and  assignee  of  Theobald  4^  Bain,  against 
Crrandison  C.  Smith,  Greorge  W.  C.  Graoes,  and  Claibortie  W.  Smith. 
A  bond  for  costs  was  filed  by  Wm.  H.  Sutton  and  Thomas  Ware, 
conditioned  that  Dudley  would  pay,  or  cause  to  be  paid,  all  costs 
which  might  be  incurred  in  the  investigation  and  determination  of  the 
suit. 

The  defendants  moved  to  dismiss  the  suit  for  insufficiency  of  the 
bond  for  costs,  which  motion  the  court  overruled,  and  rendered  judg- 
ment against  the  defendants.  The  suit  was  instituted  before  the 
adoption  of  the  revised  statutes,  but  the  motion  to  dismiss  was  made 
afterwards. 

Trapnall  &l  Cocke,  for  plaintiffi  in  error: 

This  was  an  action  of  debt  brought  by  a  non-resident.  The  de- 
fendant moved  to  dismiss  the  cause  for  want  of  a  sufficient  bond  for 
costs.    The  court  overruled  the  nootion. 

Hie  propriety  of  that  judgment  is  presented  by  the  assignment  of 
errors,  for  the  consideration  of  the  Supreme  Court.  , 

The  condition  of  the  bond  is,  that  the  plaintifls  will  pay  all  the 
costs  ^  that  may  accrue  in  the  investigation  and  determination  of  the 
case." 

The  statute  requires  a  bond  for  all  the  costs  that  may  accrue  in 
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the  case,  and  costs  may  accrue  before  the  investigation  and  after  the 
determiDation  of  the  case;  and,  therefore,  the  condition  of  the  bond 
in  Ais  case,  does  not  correspond  with  the  statute. 

The  new  statute  merely  changes  the  noode  of  proceeding  upon 
the  failure,  to  give  bond,  and  the  party  is  bound  to  take  remedies  in 
eiist^ace,  at  the  time  he  makes  his  nootion.     ^ 

Fowler,  contra: 

The  defendant  in  this  case  insists,  that  there  is  no  error  in  die  re- 
cord and  pioceedings,  or  in  the  rendition  of  the  judgment  That  he 
brought  suit  in  the  court  below,  on  a  writing  obligatory,  assigned  to 
to  \im  personally^  in  which  he  was  named  and  described  as,  and  was 
in  b€^  executor  of  Isham  Talbot,  deceased.  The  term  executor  there 
used,  was  but  a  word  of  description,  and  the  court  will  perceive  that 
the  declaration  and  process  are  good,  and  served  according  to  law; 
and  that  judgment  was  thereupon  rendered  regularly  in  the  court 
bek>w,  good  in  substance  at  least.  The  bond  for  costs  filed  was  also 
good,  in  substance  at  least,  being  filed  under  the  old  laws,  see  Gey. 
Dig.p»  343,  244,  sec.  5;  and  if  not  good,  the  defendants  below  did 
not  impeach  it  in  a  proper  manner,  and  are  therefore  excluded  fix>m 
deriving  any  benefit  from  any  existing  defect  therein.  Vide  cases 
decided  at  a  former  term  of  this  court,  of  Means  and  Cromwell,  and 
•other  cases  at  same  term.  This  much  upon  the  subject  of  the  record 
generally,  as  no  error  has  been  assigned  by  the  said  plaintiffi  in  error, 
leading  to  any  particular  point  or  decision  of  the  court  below,  which 
they  design  to  impeach.  But  two  errors  are  assigned,  the  first  of 
which,  the  court  will  perceive  at  a  glance,  has  no  application  what- 
ever, even  the  mdst  remote,  to  the  case.  The  record  shows  no  entry  of 
any  judgment  nunc  pro  tunc;  but  on  the  other  hand,  affirmatively  shows 
that  no  such  order  or  judgment  ever  could  have  been  made.  There- 
fore,  the  first  assignment  does  not  touch  the  case.  The  second,  and  only 
remaining  error  assigned,  is  the  general  one,  that  ike  judgment  was 
rendered  for  the  wrong  party.  This  is  too  general;  it  means  nothing, 
and  the  court  will  not  examine  any  error  under  it.  Vide  Jfew 
Code,  title  Practice  in  Supreme  Court.  And,  also,  the  Rules  of  this 
Court. 
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RmGO,  Chief  Justice^  delivered  die  opinion  of  the  Comi: 
The  matter  first  assigned  as  error  is,  ^^  that  the  court  bebw  per- 
mitted the  plaintifTs  to  enter*  or  enroll,  or  re-instate  the  judgment 
previously  rendered  in  the  case,  without  any  authority  in  law,  and 
without  any  notice  to  the  defendant,"  This  assignment  is  contradict- 
ed by  the  record,  which  shows  affirmatively  that  the  assignment  wa0 
regularly  recorded  at  the  time  when  it  was  given,  instead  of  the  en- 
try, enrolment,  or  re-instating  of  a  judgment  previously  pronounced, 
and  therefore  it  presents  no  question  to  be  decided  by  this  court. 

The  second  and  only  remsuning  assignment  of  error,  is  general, 
that  judgment  was  rendered  for  the  plaintifis,  whereas,  by  the  law, 
it  should  have  been  for  the  defendants.  The  defendant  inasts,  that 
by  the  statute  regulating  the  practice  in  the  Supreme  Court,  in  cases 
brought  before  it  by  appeal  or  writ  of  error,  and  the  rule  of  practice 
adopted  by  it,  such  general  assignment  is  not  authorized;  and  that  the 
coQct  diould  not  therefore  examine  the  record,  for  tiie  purpose  of  dis- 
covering and  correcting  the  errors  which  may  exist  therein;  and  this, 
we  have  no  doubt,  is  the  better  practice,  although  it  has  never  been 
expressly  ruled  or  implicitly  observed  by  the  court.  There  certainly 
would  not  be  any  very  great  hardship  in  the  rule  requiring  the  appel- 
lant or  plaintiff  in  error  to  specify,  and  set  out  particularly,  the  errors 
whereby  he  thinks  himself  aggrieved,  by  which  the  court  would 
be  relieved  from  the  labor  of  investigating  the  whole  record.  Id 
ascertain  whether  any  error  to  his  prejudice  exists  in  it  Yet,  in  the 
present  case,  we  do  not  deem  it  necessary  to  make  the  rule  impera- 
tive, or  rigidly  observe  its  injunctions,  as  the  result  would  not  be 
changed  by  it;  and  therefore  we  purposely  avoid  expressing  any  0[Mn- 
ion  as  to  the  legal  consequences  of  such  general  assignment  of  etrors, 
and  wiU  proceed  to  consider  the  point  mentioned  in  the  briefs,  and 
presented  by  the  record^  which  is  simply  this:  ^^that  the  court  erred 
in  refusing  to  dismiss  the  suit,  on  the  motion  of  the  plainttfs  in  error, 
for  insufficiency  of  the  bond  for  costs.'^  This  motion  could  only  have 
been  predicated  on  the  ground,  that  Dudley  was  a  non-resident  of 
this  state,  when  the  suit  was  instituted;  because,  if  the  h/d  was 
oAerwise,  there  was  no  necessity  for  his  filing  such  bond  prior  to  ttie 
commencement  thereof,  or  indeed  at  any  time,  unless  ruled  to  give 
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security  for  the  costs  of  suit ;  and  no  such  rule  appears  to  have  been 
made  in  this  caae,  and,  therefore,  we  must  regard  the  motion  to  dts- 
HiMBy  as  based  upon  the  fact  of  the  non-residence,  and  his  failure  to 
gire  a  sufficient  bond  and  security  for  the  costs  of  suit,  before  it  was 
iflstkuted,  which,  under  the  provisioBs  of  the  Revised  Statutes  •f  this 
slate^  (which  were  in  force,  and  furnished  the  rule  of  decision  when 
this  motion  was  made),  would,  if  admitted  or  established  by  compe- 
tent legal  procrf*,  have  been  a  sufficient  ground  to  dismiss  the  suit, 
of  which  the  plaintiffi  in  error  could  have  availed  themselves  on 
notion*  But  they  held  the  affirmative  of  the  proposition,  and  the  law 
cart  upon  them  the  burthen  of  proving,  first,  that  Dudley  was  a  noli- 
residant  of  the  state  when  he  instituted  the  suit;  and  secondly,  that 
he  bad  £uied  to  give  sufficient  security  for  the  costs  of  suit,  prior  to 
the  institutioQ  thereof,  as  required  by  the  statute;  and  their  failure  to 
establisb  either,  would  be  a  sufficient  ground  upon  which  to  justify 
the  decision  of  the  court  overruling  the  motion;  but  no  question  as  to 
the  sufficiency  of  the  security  given  could  legitimately  arise,  until  the 
fact  of  Dudley's  non-residence  was  established,  which  could  only  be 
done  by  his  own  admission,  or  some  other  competent  legal  testimony. 
And  although  this  fact  may  have  been,  and  probably  was,  admitted 
or  proved  upon  the  hearing  of  the  motion  in  the  court  bel6w,  yet, 
however  the  fact  may  have  been,  we  are  left  wholly  to  conjecture,  for 
the  record  as  to  that  is  entirely  silent;  and  in  support  of  this  judgment, 
we  are  bound  by  law  to  presume,  that  It  was  neither  admitted  or 
proved;  and  if  the  fact  was  otherwise,  the  plaintiffi  in  error  could,  by 
bin  of  exceptions,  or  otherwise,  have  caused  it  to  be  made  a  part  of 
Qie  record,  and  thereby  enabled  this  court  to  revise  and  correct  the 
decision  of  the  Circuit  Court,  if  it  was  erroneously  given  to  their 
prejudice.  But  this  being  admitted,  they  have  thereby  subjected 
their  case  to  the  foil  operation  and  influence  of  the  legal  presumption 
in  favor  of  the  judgment  against  them,  as  well  as  the  rule  which  re- 
quires of  every  party  demanding  the  correction  of  errors,  or  the 
revision  and  reversal  of  a  judgment,  to  prove  affirmatively,  by  the 
record  itself,  the  existence  of  some  error  by  which  his  rights  are 
prejudiced.  The  principles,  and  the  reasons,  and  authority,  upon 
which  they  have  been  established  and  affirmed,  have,  on  several 
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occasions,  been  discussed,  examined,  stated,  approved,  and  enforced, 
by  this  court,  and  their  application  to  this  case  appears  to  us  nianifest 
and  conclusive  upon  the  question.  For  the  fact  of  Dudley's  non-resi- 
dence is  no  where  stated  in  the  record,  or  even  mentioned  or  recited 
in  the.  bond  for  costs,  transcribed  with  it.  There  is  nothing,  there* 
fore,  in  the  record,  which  even  conduced  to  prove  the  fact  or  raise  the 
presumption  that  he  was  a  non-resident  of  this  state  when  the  suit 
was  commenced.  Consequently,  there  does  not  appear  to  have  been 
any  necessity  for  a  bond  and  security  for  costs,  and  of  course  no 
question  as  to  the  sufficiency  of  bond  for  costs,  if  one  was  actually 
made  and  on  file,  could  have  legitimately  arisen  on  the  nootion,  and 
any  discussion  thereupon,  would  be  idle  and  useless;  and  for  this  rear 
son,  we  refrain  expressing  opinion  as  to  the  sufficiency  of  the  bond 
transcribed  with  the  record,  or  whether  it  comprises  any  part  of  it^ 
not  being  expressly  made  a  part  thereof  by  bill  of  exceptions  or  other- 
wise. 

Whereupon,  it  is  our  opinion,  that  the  judgment  of  the  Circuit 
Court  of  Chicot  county,  given  in  this  case,  ought  to  be,  and  the  same 
is  hereby,  in  all  things,  affirmed,  with  costs. 
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Altbwigh  the  itacute  rcqairos  the  official  bond  of  tho  State  Treasurer  to  bo  approved 
1^  the  GoYemor,  and  that  approval  to  be  endorsed  thereon,  before  the  commiaeioQ 
188068,  or  the  person  qnoUfies,  or  proceeds  to  discharge  the  duties  of  bis  office;  yet 
tho  frihire  of  thp  Goremor  to  endorse  snch  approval,  or  to  approve  the  bond,  neither 
ereatea  or  deatroys,  increases  or  diminishes  the  obligation  of  the  contract,  which,  if 
hi  every  other  respect  legally  executed,  is  perfect. 

The  sCacote,  by  implication,  imposes  on  the  person  whose  bond  is  required'  to  be  thas 
approved,  the  duty  of  submitting  it  to  the  Executive  for  his  approval. 

The  design  of  the  Legislature*  in  requiring  the  bond  to  be  approved  by  the  Governor, 
was  to  provide  for  the  public,  as  well  as  individuals,  an  undoubted  assurance  that  the 
security  is  perfect,  anid  amply  sufficient  to  indemnify  thorn  for  any  loss  or  injury 
which  they  mav  sustain  by  failure  of  the  officer  to  perform  his  official  duties. 

Bat  the  fulure  of  the  Gevemor  to  approve  the  bond,  neither  discharges  the  officer  nor 
his  securities.  The  approval  is  not  a  condition  precedent,  until  the  happening  of 
which,  the  obligation  of  the  contract  remains,  as  it  were,  suspended,  so  that  it  does 
not  atttush  upon  the  obligors.  The  bond  became  perfect  by  execution  and  delivery, 
88  at  common  law. 

Nor  does  the  failure  to  approve  operate  as  a  defeasance  or  release,  whereby  the  obli- 
gallon  of  the  contract  is  ipso  facto  dissolved. 

In  an  action  on  such  a  bend,  therefore,  it  is  not  necessary  to  aver,  that  it  was  approved 
by  the  Goremor. 

Where  in  an  action  of  debt  upon  an  official  bond,  profert  is  made  of  the  originate  and* 
vpoQ  oyer  a  copy  is  filed,  the  defendants  might  have  refused  to  accept  a  copy  as  oyeri 
or  dispense  with  the  production  of  the  original,  or  to  plead  until  it  was  produced. 

Bat,  by  pleading  to  the  action,  (and  a  demurrer  is  regarded  as  a  plea  to  the  action), 
every  objection  to  the  oyer,  as  that  it  has  not  been  granted  at  alt,  or  that  it  has  been 
irregularly,  improperly,  or  insufficiently  granted,  is  waived. 

It  is  therefore  no  objection,  on  demurrer,  Uiat  profert  was  made  of  the  original,  and 
oyer  granted  by  filing  a  copy. 

It  is  no  objection  on  demurrer,  that  a  joint  bond  is  declared  on  as  joint  and  several,  for 
by  statute,  all  joint  bonds  may  be  sued  in  the  samo  manner  as  if  4hey  were  joint 
and  several. 

The  Legislatore  had  the  power  to  authorize  the  Auditor  to  sue  on  official  bonds  exe- 
cated  to  the  Governor  and  his  successors;  and  the  Auditor  had  the  power  on  the 
39th  of  January,  A.  D.  1839,  to  sue  for  the  use  of  the  state  on  such  a  bond. 

In  an  action  upon  a  bond,  it  is  not  necessary  to  aver,  that  the  bond  was  delivered. 
The  allegmtioa  that  it  is  the  bond  of  the  defendant,  implies  a  delivery. 

Under  the  Territorial  Statute,  the  party  demurring  could  avail  hfmself  of  any  defects 
in  the  pleading  demurred  to,  though  specially  set  down  as  causes  of  demurrer. 

When,  therefore,  a  case  comes  into  this  court,  decided  on  demurrer  in  the  court  be. 
low,  unrier  the  Territorial  Statute,  if  the  court  below  sustained  the  demurrer,  and 
there  is  any  material  defect,  fatal  on  demurrer,  which  was  not  assigned  among  the 
special  causes  of  demurrer,  the  decision  will  be  sustained,  though  the  special  causes 
assigned  were  insufficient. 

Oyer  granted  is  a  part  of  the  previous  pleading,  and  the  plaiotifT  is  bound  by  it  as  lung 
ss  it  remains  of^  record  in  tho  case,  oven  though  it  may  have  boon  improperly  or  un- 
necessarily granted ;  and  tho  dofendani^  can  avail  tliemsolvcs  of  any  defect  m  objec- 
tion manifest  upon,  or  produced  by  it. 

10 
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Where,  therefore,  in  debt  on  bond,  the  copy  of  the  bond,  ^iren  on  oyer,  as  it  appears 
in  the  transcript  of  the  record,  shows  a  contract  simply  signed  with  the  names  of  the 
defendants,  but  without  any  seal,  or  scrawl  by  way  of  seal,  affixed  to  them,  though 
over  the  names  the  words  **  witness  our  hands  and  seals,**  are  used,  the  instrument 
given  on  oyer  appears  not  to  be  a  bond,  and  is  variant  from  that  sued  on ;  and  this  is 
such  a  variance  as  is  fatal  on  demurrer,  or  on  error. 

The  court  can  know  nothing  except  what  appears  on  record,  nor  can  they  presume  a 
diminution  in  such  a  case,  and  award  a  certiorari  to  supply  it. 

A  certiorari  is  sometimes  awarded  by  the  court  ex^offieio,  for  their  own  satisfaction r 
or  to  enable  them  to  affirm;  but  never  with  a  view  of  supplying  matter  to  enable 
them  to  reverse  the  judgment,  nor  is  it  over  done,  unless  the  diminution  appears 
from  an  inspection  of  the  transcript  itself. 

This  was  an  action  of  debt,  in  tbe  name  of  Elids  JV.  Conway ^ 
-  Auditor  of  Public  Accounts^  for  the  use  of  the  state,  against  William 
E.  Woodruffs  Chester  Ashley^  Edward  Crossj  Thomas  Thom^  James 
De  Baunj  Jacob  Reider^  Sam  C,  Roane^  and  Peter  T.  CnUchfield,  for 
the  penalty  of  the  official  bond  of  Woodruff,  as  State  Treasurer, 
given  to  James  S.  Conway,  Governor,  and  his  successors,  in  the  sum 
of  three  hundred  thousand  dollars.  The  substance  of  the  declara- 
tion is  stated  in  the  opinion  of  the  court. 

The  action  was  brought  under  the  act  of  November  8th,  1836,  by 
which  tbe  Auditor  is  authorized  to  sue  "  for  any  demand  which  the 
people  of  the  state  may  have  a  right  to  claim."  Pamp.  Acts,  p.  195. 
The  writ  issued  January  29,  1839,  and  was  served  on  all  the  de- 
fendants except  Cross  and  Roane.  At  March  term,  1839,  the  de- 
fendants craved  oyer,  which  is  stated  in  the  record  to  have  been 
**  granted  by  filing  the  original,"  of  which  profert  is  made  in  the 
declaration.  But  at  the  same  term  that  order  was  set  aside,  and  oyer 
granted  by  filing  a  copy  of  the  original. 

On  the  13th  of  March  the  defendants  filed  their  demurrer  to  the 
declaration,  and  assigned  as  causes  of  demurrer: 

First,  that  the  copy  of  the  bond  filed  did  not  show  that  the  bond 
had  been  approved  by  the  Gk)vernor  as  required  by  law; 

Second,  that  profert  is  made  of  the  original,  and  a  copy  is  given 
on  oyer; 

Third,  that  the  paper  filed  as  oyer  is  not  the  original,  nor  a  certi- 
Jied  copy, 

Fourth,  that  the  declaration  states  that  the  defendants  jointly  and 
severally  made  the  bond,  whereas  it  is  not  joint  and  several; 

Fiflh,  that  the  Auditor  could  not  sue  on  the  bond; 
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Sixths  that  there  is  no  allegation  that  the  bond  was  delivered. 
Which   demurrer  was  sustained,  and  final  judgment  rendered 
against  the  plaintiff,  to  which  he  sued  his  writ  of  error. 

The  case  was  argued  for  the  state  hy  F.  W.  Trapnall,  Esq.,  her 
attorney  pro  ienu  '  ^ 

AsHury  &  Watkins,  contra: 

There  was  a  general  demurrer  to  the  declaration  in  this  case,  in 
the  court  below,  and  the  causes  of  demurrer  were  specially  set 
down,  and  which  were  intended  to  operate,  not  as  a  special  demur- 
rer, technically  speaking,  but  a  written  argument  of  the  case  for  the 
jadge.  Those  grounds  of  demurrer  are  spread  out  upon  the  record, 
and  win  answer  the  same  purpose  in  the  court  here. 

By  our  statute  of  the  19th  January,  1816,  and  which  was  applica- 
ble to  this  case,  we  have  adopted  the  common  law  and  statutes  of 
England,  of  a  general  nature,  and  not  inconsistent  with  our  laws, 
passed  prior  to  the  4th  year  of  Jac.  L    Ark.  Dig. p.  130. 

By  statute  of  the  3d  July,  1807,  we  have  substantially  re-enacted 
the  statutes  of  27th  Eliz.,  C.  5,  and  the  4th  Anne,  C.  16,  in  regard 
to  special  demorrers,  in  reference  to  which,  Mr.  Serjeant  Stephen, 
k  bis  treatise  on  pleading,  p.  143,  and  app.  N.  42,  says,  that  the 
general  effect  of  those  statutes,  relative  to  special  demurrer,  is  well 
expressed  by  Lord  Hobart,  who  says,  in  reference  to  the  stat.  27th 
EEz.,  C.  5:  **  The  moderation  of  this  statute  is  such,  that  it  does  not 
utterly  reject ybrm,  for  that  were  a  dishonor  to  the  law,  and  to  make 
it  in  efiect  no  act;  but  requires  only  that  it  be  discovered^  and  not 
used  as  a  secret  snare  to  entrap.  And  that  discovery  must  not  be 
confused  and  obscure,  but  special;  therefore,  it  is  not  sufficient  to 
say  that  the  demurrer  is  per  form,  but  he  must  express  what  is  the 
point  and  specialty  of  form  that  he  requires." 

But,  by  our  statute  of  the  7th  November,  1831,  Ark.  Dig.j  p. 
348,  it  is  enacted,  that  no  special  demurrer  shall  be  filed  in  any  civil 
cause  hereafter  to  be  brought  in  this  Territory,  (State,)  and  no  ob- 
jections to  mere  matter  of  form  shall  be  taken  to  any  declaration  or  plea. 
Upon  these  statutes,  two  questions,  involving  the  decision  of  this 
case,  naturally  present  themselves  to  the  court. 
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^ First,  where  the  court  below  suffer  a  special  demurrer  to  be  filed, 
(supposing  the  demurrer  in  this  case  to  be*  a  special  one,  in  the  strict- 
est sense  of  the  term),  and  where  the  party  takes  issue,  and  goes  to 
trial  upon  it  in  the  court  below,  is  he  not  concluded  by  his  own  plead- 
ing, and  estopped  to  take  any  adveuitage  of  it  on  error? 

Another  question  would  be,  what  is  to  be  the  construction  of  these 
statutes,  first  by  the  term  "  special  demurrer,"  as  used  in  fhe  act  of 
November,  1831  ?  Are  we  to  infer  that  no  special  demurrer  sball  be 
allowed,  which  would  have  been  cause  of  special  demurrer  at  the 
common  law,  prior  to  the  4th  year  of  Jac.  I?  If  so,  according  to 
the  authorities,  every  ground  of  demurrer,  except  for  duplicity,  wocdd 
be  general,  and  reached  by  the  demurrer  in  this  case.  Second^  does 
the  statute,  by  that  term,  mean  utterly  to  reject  matters  of  form? 
Surely  not.  Because  it  is  one  of  the  fundamental  rules  of  pleading, 
^  that  the-  law  requires  in  every  plea,  two  things,  the  one,  that  it  be 
in  matter  sufficient,  the  other,  that  it  be  deduced  and  expressed, 
according  to  the  forms  of  law;  and  if  either  the  one  or  the  other  of 
these  be  wanting,  it  is  cause  of  special  demurrer."  Bac*  Ab.  Pleas 
and  Pkad.,  p.  322;  Hobart  164.  Such  a  vandalism  would  mar  the 
beauty  and  science  of  pleading,  and  destroy  the  happy  medium 
established  by  the  statutes  of  Elizabeth  and  Anne,  between  techni- 
cality on  the  one  hand,  and  irregularity  and  looseness  on  the  other; 
and  it  is  as  true  as  it  hath  been  often  observed,  with  regard  to  the 
usages  and  customs  of  society,  but  nK>re  especially  applicable  to  the 
science  of  pleading,  that  matter  of  substance  is  contdned,  though 
sometimes  covered  up  and  concealed,  in  matter  of  form;  and  where 
the  forms  arc  broken  down  and  abolished,  the  substance  is  but  too  apt 
to  be  destroyed  with  it. 

But  if  by  the  term  special  demurrer,  the  statute  intended  to  ex- 
clude all  demurrers  for  mere  matters  of  form^  as  understood  by  the 
later  English  authorities,  bcised  upon  the  statutes  of  Elizabeth  and 
Anne,  then  it  only  remains  for  the  court  to  look  into  the  several 
grounds  disclosed  by  the  record  in  this  case,  and  if  any  one  of 
these  grounds  be  matter  of  ^  substance^  it  was  reached  by  the  general 
demurrer  in  this  cascj  and  the  judgment  of  the  court  below  ds  not 
erroneous* 
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Rnrao,  Chief  Justice^  delivered  the  opinion  of  the  Court: 
Hub  ifl  an  action  of  debt,  founded  on  the  oflkial  bond  of  the  de* 
fendant,  William  E.  Woodruff,  as  the  Treasurer  of  this  State,  and  his 
secorilieSy  against  all  of  whom  the  plaintiff  in  error,  who  was  also 
plaintiff  in  the  Circuit  Court,  in  his  official  character  as  Auditor  of 
Public  Accounts,  declares  for  the  penalty  of  said  bond,  with  a  proferC, 
but  widKMit  setting  forth  the  conditions  thereof;  and  describes  the 
same  as  a  writing  obUgatory  of  the  defendants,  made  by  them  on  the 
37th  daj  of  October,  1836,  bearing  date  on  the  same  dajr,  and 
^sealed  with  their,  and  each  of  their,  respective  scab,"  wherebj 
they  ^  acknowledge  themselves  jointly  and  severally  held  and  firmly, 
bound  unto  James  S.  Conway,  then  and  now  Governor  of  the  State 
of  Arkansas,  and  his  successors  in  office,  in  the  just  and  foil  sum  of 
three  hundred  thousand  doUars,  above  demanded,  to  be  paid  unto  the 
said  James  S.  Conway,  Grovemor  of  the  State  of  Arkansas,  and  his 
successors  in  office;  which  said  writing  obligatory  was,  and  stiU  is, 
subject  to  certain  conditions  thereunder  written.''  The  plaintiff 
avers,  ^  that  he  is  Auditor  of  the  State  of  Aikansas,  duly  elected, 
commisBioned,  and  qualified,  as  the  law  prescribes,  by  means  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
rig^t  of  action  hath  accrued  to  himself,  the  said  EXas  N.  Conway, 
Auditor  of  Public  Accounts  of  the  State  of  Arkansas,  who  sues  for  the 
use  and  benefit  of  the  State  of  Arkansas,  as  Auditor,  as  aforesaid,  to 
have,  demand  of,  and  sue  the  said  defendants,  for  the  use  and  benefit 
of  the  State  of  Arkansas,  for  the  sum  of  three  hundred  thousand  dol- 
lars, above  demanded;". and  assigns  as  a  breach,  that  the  ^  defend- 
ants did  not,  nor  did  either  of  them,  pay  unto  the  said  James  S, 
Conway,  who  is  Governor  of  the  State  of  Arkansas,  the  said  sum  of 
three  hundred  thousand  dollars,  demanded  as  aforesaid,  or  any  part 
thereof;  nor  have  they,  the  said  defendants,  or  either  of  them,  al- 
though often  requested  so  to  do,  paid  unto  the  said  Elias  N.  Conway, 
Auditor  of  Public  Accounts,  who  sues  for  the  use  and  benefit  of  the 
State  of  Arkansas,  as  Auditor  as  aforesaid,  since  the  right  of  action 
(by  force  of  the  statute  in  such  case  made  and  provided),  hath 
accrued,  as  aforesaid,  said  sum  of  three  hundred  tiKHisand  doUare, 
denmnded  as  aforesaid,  or  any  part  thereof.    But  this  to  do,  they,  the 
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said  defendants,  have,  and  each  of  them  hath,  hitherto  whoUy  re- 
fused, and  still  doth  refuse,  and  fail  to  pay  the  said  sum  of  three 
hundred  thousand  dollars  demanded  as  aforesaid,  or  any  part  thereof, 
to  the  damage  of  the  said  plaintiff,  for  the  use  and  benefit  of  the  State 
of  Arkansas,  five  thousand  dollars;  and,  therefore,  for  the  use  and 
benefit  of  the  State  of  Arkansas  aforesaid,  he  brings  his  suit,  &c.'' 

All  of  the  defendants  named  in  the  declaration,  except  Cross  and 
Roane,  who  were  not  found,  and  did  not  appear,  entered  their  ^ 
pearance;  and  at  the  term  at  which  the  writ  was  returnable,  prayed 
oyer  of  the  writing  obligatory  mentioned  in  the  declaration  which 
was  granted,  as  appears  by  the  record,  first,  by  filing  the  original 
bond.  But  this  grant  of  oyer  was  afterwards  set  aside  on  nation,  and 
oyer  granted,  "  by  filing  a  copy  of  the  original  bond,"  to  which  there 
does  not  appear  to  have  beeii  any  objection  made;  and  the  copy  so 
filed,  containing  the  condition  thereunder  written,  is  contained  in  the 
transcript  of  the  record  returned  to  this  court  with  the  writ  of  error. 
Oyer  being  thus  granted,  the  defendant  who  had  been  thus  served 
with  process,  and  had  appeared,  filed  a  demurrer  to  the  declaration, 
to  which  the  plaintiff  filed  a  joinder.  Upon  which,  final  judgment 
was  given  against  the  plaintiff,  on  the  18th  day  of  March,  1839,  to 
reverse  which,  he  has  brought  the  case  before  this  court  by  writ  of 
error. 

The  propncty  of  the  judgment  given  upon  the  demurrer,  is  the 
only  question  presented  by  the  record  and  assignment  of  errors,  to 
which  there  is  a  joinder.  In  the  demurrer,  several  causes  of  de- 
murrer arc  specially  stated,  which  have  been  urged  by  the  defendants 
in  error  upon  the  argument  in  This  court,  and  are  relied  upon  as 
justifying  the  judgment  thereupon  given  in  their  favor.  They  are  in 
substance:  1st,  that  it  does  not  appear  that  the  Governor's  approval 
of  the  bond  is  endorsed  thereon,  as  is  required  by  law;  2d,  that  pro- 
fert  is  made  of  the  original  bond,  whereas  it  is  required  by  law  to  be 
delivered  to  the  Secretary  of  State,  and  to  be  by  him  filed  among 
the  records  of  his  office;  3d,  that  the  oyer  granted  is  not  of  the 
original  writing  obligatory,  mentioned  in  the  declaration,  or  a  certi- 
fied copy  thereof;  4th,  the  obligation  sued  on,  is  described  as  being 
joint  and  several,  and  the  writing  given  on  oyer  is  joint,  but  not 
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scYeral;  5tb,  upon  an  obligation  to  the  Governor,  and  his  successors 
in  office,  suit  should  be  instituted  in  the  name  of  the  €k>veroor;  mul 
6th,  there  is  no  allegation  that  the  defendants  delivered  the  writing 
obligatory  sued  on  to  the  Governor,  or  the  plaintiff. 

On  the  part  of  the  plaintifis  it  is  insisted,  that  neither  of  the  grounds 
of  demurrer  specially  assigned,  are  available  on  general  demurrer  at 
coounon  law-,  and  under  our  statute,  no  special  demurrer  can  be 
filed,  or  causes  which  are  only  grounds  of  special  demurrer  at  common 
law  be  regarded.  The  omission  of  the  averment,  that  the  Governor 
has  approved  the  bond  and  endorsed  his  approval  upon  it,  is  not,  in 
our  of^inion,  fatal  to  the  declaration,  for  ex  vi  termini  it  either  creates 
or  destroys,  increases  or  diminishes  the  obligation  of  the  contract, 
which,  if  it  has  been  in  every  other  respect  legally  executed,  is  per- 
fect. The  statute  requiring  the  approval  of  the  Grovemor  to  be 
endorsed  on  the  bond,  implicitly  imposes  on  the  person  whose  bond  is 
required  to  be  thus  approved,  the  duty  of  submitting  it  to  the  Ezecu* 
tive  for  his  approval,  and  casts  upon  this  high  functionary  the  duty  of 
exercising  his  judgment  as  to  its  sufficiency,  in  form  and  substance, 
as  well  as  the  ability  of  the  obligors  to  pay  the  amount,  for  the  pay- 
ment of  which,  they  have  thereby  stipulated  and  bound  themselves, 
and  of  endorsing  his  opinion  thereupon,  whether  he  approves  the 
same.  The  design  of  this  provision  was,  as  we  apprehend,  to  provide 
for  the  public,  as  well  as  individuals,  on  undoubted  assurance  that  the 
security  furnished  by  the  officer,  for  the  faithful  performance  of  his 
official  duties,  is  perfect,  and  amply  sufficient  to  indemnify  them  for 
any  loss  or  injury  which  they  may  suffer,  by  reason  of  any  /aihire  on 
his  party  to  perform  his  official  duties,  as  enjoined  and  prescribed  by 
law;  but  if  any  person,  notwithstanding  a  dereliction  of  the  duty  in 
this  particular,  should  obtain  a  commission  from  the  Executive,  or 
qualify  in  other  respects,  and  proceed  to  act,  and  assume  to  himself 
the  authority  and  privileges  appertaining  to  such  office,  although  he 
might  and  probably  would  subject  himself  thereby  to  a  removal  from 
office,  if  the  fault  was  bis,  yet  to  admit  the  principle  that  he,  or  his 
sureties,  are  discharged,  or  never  were  liable  on  this  contract,  for  any 
officio]  non-feasance,  mis-feasancc,  or  mal-feasance,  of  which  he  is 
guilty,  whereby  the  public  or  any  individual  is  injured,  would,  in  our 
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opinion,  be  against  every  principle  of  reason,  of  sound  morals,  and  of 
legal  justice,  as  well  as  in  violation  of  the  salutary  and  universaUy 
admitted  principle  of  the  common  law,  that  no  man  shall  be  suffered 
to  take  advantage  of  his  own  wrong;  and  notwithstanding  the  statute 
requires  the  bond  to  be  approved,  and  the  approval  endorsed  thereon, 
before  the  commission  issues,  or  the  person  qualifies,  or  proceeds  to 
discharge  the  duties  of  the  office,  it  does  not,  in  our  opinion,  create  a 
condition  precedent;  until  the  happening  of  which  the  obligation  of 
the  contract  remains,  as  it  wece,  suspended,  and  does  not  attach  upon 
the  obUgors.  Such  construction  would  be  opposed  to  the  principle  of 
the  common  law,  wl^ch  holds  the  obligation  perfect  so  soon  as  it  is 
executed  and  delivered;  and,  in  our  judgment,  this  provision  of  the 
statute  leaves  these  principles  of  the  common  law  unchanged.  Nor 
does  the  law  imply,  that  the  omission  or  refiisal  of  the  Governor  to 
endorse  such  approval  on  the  bond,  shall  operate  as  a  defeasance  or 
release,  whereby  the  obligation  of  the  contract  is  ipso  facto  dissolved. 
Such  doubtless  was  not  the  intention  of  the  law,  nor  are  such  conse- 
quences comprehended  within  its  legitimate  operation.  It  was,  as 
before  remarked,  intended  not  to  lessen  or  destroy  the  security  of  the 
public  or  individuals,  in  reject  of  any  act  of  the  officer  done  or 
omitted,  by  which  they  are  or  may  be  injured,  but  to  guarantee  ta 
them  a  more  perfect  and  ample  security;  and  here  we  may  be  per- 
mitted to  remark,  that  the  construction  which  we  have  considered  it 
our  duty  to  give  to  this  provision  of  the  statute,  does  not  impose  any 
hardship  on  the  officer  or  his  security,  as  they  never  can  be  prgo- 
diced  thereby,  if  he  does  not,  in  violation  of  the  law,  and  contrary 
to  his  duty,  take  upon  himself  the  execution  of  the  duties  of  the  office, 
and  therein  do  something  prohibited,  or  omit  to  do  something  enjoined, 
by  law,  while,  on  the  contrary,  the  interests  of  individuals  and  of  the 
public  are  preserved  and  enforced;  and  we  conceive  a  principle  so 
inunoral  and  so  unjust,  as  to  suffer  the  officer'  and  his  securities  to 
escape  merited  responsibility  incurred  in  the  course  of  his  officicd 
business,  simply  because  he  has,  in  violation  of  his  duty,  omitted  to 
obtain  the  necessary  endorsement  of  the  Governor's  approval  on  the 
bond,  when  he  has  received  the  full  consideration  for  which  the 
obligation  was  given,  in  the  enjoyment  of  the  office,  and  the  powera. 
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princqdes,  perquisites,  and  honors,  incident  thereto,  cannot  be  main- 
tained. If  it  cocdd,  the  person  who  has  thus  illegally  intruded  himself 
into  office,  would  be  virtuallj  justified  in  sporting  away  the  sacred 
rights  of  others.  Therefore,  in  our  opinion,  no  averment  that  the 
Governor  had  endorsed  his  approval  on  the  bond,  is  necessary.  The 
second  and  third  grounds  of  demurrer  speciaUy  set  forth,  are,  in  our 
opinion,  clearly  untenable;  for,  although  the  plaintiff,  by  making 
profert  of  the  original  writing  obligatory,  instead  of  excusing  the 
proteit  thereof,  by  showing  that  the  bond  was  on  tile  of  record  in  the 
office  of  the  Secretary  of  State,  and  therefore  not  in  his  possession, 
or  subject  to  his  control,  so  that  he  could  not  produce  it  in  court;  or 
Biaking  profert  of  an  attested  copy  thereof,  as  he  might  and  perhaps 
oaght  to  have  done,  gave  to  his  adversaries  an  advantage,  of  which 
they  could  have  availed  themselves  by  refusing  to  accept  a  copy  as 
oyer,  or  di^ense  with  the  production  of  the  original,  or  plead  to  the 
action  until  it  was  produced,  on  their  prayer  of  oyer;  yet  we  are 
unable  to  discover  the  principle  upon  which  the  profert  can  be  con- 
sidered as  a  defect  in  the  proceedings,  of  which  they  can  take 
advantage  upon  their  demurrer  to  the  declaration,  which  admits  the 
fturts  as  stated  therein,  so  far  as  they  are  well  pleaded;  and  certainly 
pleading  the  deed  widi  a  profert,  in  strict  technical  form,  notwith- 
standing it  may  not  be  in  the  power  of  the  plaintiff  to  produce  it,  as 
he  is  bound  to  do,  when  it  is  so  pleaded,  cannot,  by  any  rule  of  law 
or  practice  known  to  us,  be  considered  as  prejudicial  to,  or  in  any 
manner  endangering  the  rights  of,  the  defendants,  and,  therefore,  it 
is  not  an  objection  of  which  they  can  avail  themselves  by  demurrer; 
and  there  is  no  rule  of  law  or  practice  more  clearly  and  fuUy  establish** 
cd  by  authority,  than  that  by  pleading  to  the  action,  (and  a  demurrer 
is  regarded  as  a  plea  to  the  action),  without  oyer,  every  objection  to 
the  oyer,  as  that  it  has  not  been  granted  at  all,  or  has  been  irregularly, 
improperiy,  or  insufficientiy  granted,  is  waived;  and,  therefore,  the 
second  and  third  ^cial  causes  stated  as  grounds  of  demurrer  are  insuf- 
ficient, and  do  not  in  law  constitute  such  an  objection  to  the  proceed- 
ings, as  can  be  taken  advantage  of  by  demurrer  to  the  declaration. 
Under  the  provisions  of  the  statute  passed  1st  of  January,  1816, 

Arkm  Dig.^page  312,  which  were  in  force  when  this  suit  was  instituted, 
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and  also  at  the  date  of  the  obligation  sued  on,  suits  may  be  brought 
and  prosecuted  on  joint  obligations,  in  the  same  manner  as  if  such 
obligations  were  joint  and  several;  and,  therefore,  the  fourth  cause 
specially  assigned  as  ground  of  demurrer,  is  untenable. 

The  fifth  objection  specially  stated,  rests  upon  the  assumption  that 
the  suit  must  be  prosecuted  in  the  name  of  the  Governor,  to  whom,^ 
and  his  successors  in  office,  the  obligation  is  expressly  taken  and  made 
payable;  instead  of  the  Auditor  of  Public  Accounts,  in  whose  name 
the  suit  is  instituted.  According  to  the  principles  of  the  common  lawy 
every  action  at  law  must  be  prosecuted  in  the  name  of  the  party  m 
whom  the  legcd  interest  in  the  contract  is  vested ;  but  this,  like  every 
other  principle  of  the  common  law,  is  under  the  control  of  the  Legis- 
lative authority,  and  may  be  modified,  changed,  or  abrogated,^  by  the 
Legislature,  at  will,  unless  their  power  is  restrained  by  the  constitu- 
tion. In  the  exercise  of  these  constitutional  powers,  the  Legislature 
of  this  State,  by  statute  approved  November  8th,  1836,  has  author- 
ized suit  to  be  brought  "in  the  nameofthe  Auditor  of  Public  Accounts- 
for  the  State  of  Arkansas,  in  the  Circuit  Court,  for  any  demand  wbicb 
the  people  of  the  State  may  have  a  right  to  claim." 

This  amounts  to  nothing  more  than  a  modification  of  the  legal- 
remedy  by  suit,  in  cases  where  the  money  claimed  would,  if  recovered, 
belong  to  the  State.  It  does  not  in  the  slightest  possible  degree  im-^ 
pair,  or  in  any  way  affect  the  legal  obligation  of  the  contract,  or  the 
respective  rights  or  liabilities  of  the  parties  to  it.  The  remedy  only 
is  modified,  and  so  far  as  we  know,  the  authority  of  the  Legislature 
to  prescribe  the  form  and  direct  the  order  of  the  proceeding  in  the 
courts  of  justice,  under  the  Constitution  of  the  United  States,  or  o( 
any  State,  has  never  been  questioned  or  denied;  provided,  always, 
that  the  obligation  of  the  contract  is  not  thereby  impaired.  In  the 
case  before  us,  the  averments  in  the  declaration  show  conclusively, 
that  the  suit  is  by,  and  in  the  name  of,  the  Auditor  of  Public  Accounts, 
for  the  State  of  Arkansas,  in  his  official  character,  and  not  in  bis 
private  or  individual  right  for  a  demand  claimed  for  the  State;  and, 
therefore,  the  fifth  objection  is  not,  in  our  opinion,  fatal  to  the  action.^ 
The  sixth  objection  is  futile.  The  plaintiff  in  this  declaration,  ex- 
pressly charges  the  writing  sued  on  to  be  the  writing  obligatory  of  the 
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defendants  named  in  the  declaration.  Technically  speaking,  no 
infltniment  in  writing  ever  becomes  the  deed,  obligation,  bond,  or 
Jirriting  obligatory  of  the  obligor  or  maker,  until  he  delivers  it  as 
«ich;  and,  therefore,  the  allegation,  that  the  instrument  sued  on  is 
the  writing  obligatory  of  the  defendants,  implies  the  delivery,  and  is 
regarded  by  the  law  as  equivalent  to  an  express  averment  of  the  de- 
livery thereof  by  the  defendants,  and  it  is  not  usual  in  pleading  such 
instmments,  to  allege  the  delivery  by  a  distinct  averment. 

Having  thus  briefly  noticed  and  disposed  of  the  causes  of  demurrer 
specially  assigned,  it  becomes  our  duty  to  consider  whether  there  are 
^er  defects,  for  which  the  plaintiff's  pleading  should  be  adjudged  in- 
sufficient on  the  demurrer  thereto ;  and  here  we  will  remark,  that  the 
judgment  upon  the  demurrer  was  given  prior  to  the  taking  effect  of 
the  Revised  Statutes,  and  the  propriety  thereof  must  therefore  be 
determined  by  the  pre-exbting  laws,  which  were  in  force  at  the  date 
of  the  judgment,  and  permitted  the  party  demurring  to  avail  himself 
of  any  objection  to  his  adversary's  pleading,  which  would  be  fatal  to 
it  on  general  demurrer  at  common  law,  though  not  set  down  specially 
as  the  ground  of  demurrer;  and  this  was  the  uniform  practice,  not- 
withstanding the  causes  specially  assigned  were  insufficient*  And, 
therefore,  if  there  is  any  fatal  defect  apparent  upon  the  face  of  the 
proceeding,  which  would  be  reached  by  general  demurrer,  and  this 
cannot  be  regarded  as  any  thing  difierent,  because  the  law  then  in 
force  prohibited  the  filing  of  any  special  demurrer,  the  judgment  must 
be  affirmed. 

The  record  shows  that  oyer  was  granted  by  filing  a  copy  of  the 
original  bond;  and  the  oyer  thus  granted  is  to  be  regarded  as  a  part 
of  the  previous  pleading,  and  the  plaintiflfis  bound  by  it  as  long  as  it 
remains  of  record  in  the  case,  and  even  though  it  may  have  been 
unnecessarily  or  improperly  granted,  and  the  defendants  are  at  liberty 
to  avail  themselves  of  any  defect  or  objection  manifest  upon  or  pro- 
duced by  it. 

In  this  case,  the  copy  filed  as  oyer,  as  it  appears  in  the  transcript 
of  the  record  certified  to  this  court  on  the  writ  of  error,  shows  a  con- 
tract simply  signed  with  the  names  of  the  defendants  mentioned  in  the 
declaration,  but  witliout  any  seal,  or  scrawl  by  way  of  seal,  affixed 
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thereto,  which  cannot,  therefore,  be  considered  a  writing  obligatory; 
and  for  this  reason,  it  appears  to  be  a  different  instrument  from  that 
sued  on  and  described  in  the  declaration ;  and  this  is  a  material  vari- 
ance, of  which  advantage  may  be  taken  by  general  demurrer.  Nor 
is  this  discrepancy  in  the  least  obviated  or  aided  by  this  statement 
over  the  signatures  of  the  defendants,  <<  witness  our  hands  and  ^eals," 
because  it  is  the  act  of  the  party  affixing  the  seal,  or  scrawl  by  way 
of  seal,  and  not  the  assertion  that  it  is  affixed  thereto,  (which  appears 
upon  an  inspection  of  the  writing  to  be  untrue),  that  characterizes 
the  instrument,  and  constitutes  it  a  writing  obligatory  or  deed. 

Thifi  discrepancy  may  have  originated  with  the  copyist,  who  trans- 
cribed from  the  ori^nal  the  copy  given  as  oyer,  or  the  clerk  who 
transcribed  the  same  into  the  transcript  of  the  cc^y  before  us.  But 
however  this  may  be,  we  cannot  judicially  know,  nor  do  we  in  jact 
know  any  thing  about  it  more  than  appears  by  this  transcript,  in 
which  no  diminution  has  been  suggested  by  either  party,  and  there  is 
no  law  or  rule  of  practice  to  justify  us  in  presuming  a  diminution,  and 
awarding  a  certiorari  to  supply  it.  A  certiorari  is  sometimes  award- 
ed by  the  court  ex  officio  for  their  own  satisfaction,  or  to  enable  them 
to  affirm,  but  so  far  as  we  know,  it  has  never  been  done  with  a  view 
to  supply  matter,  whieh  would  enable  them  to  reverse  the  judgment; 
and  it  is  never  so  awarded  by  the  court,  unless  the  diminution  appears 
from  an  inspection  of  the  transcript  itself,  which  is  not  the  case  here. 
We  arc  therefore  bound  to  regard  the  transcript  before  us  as  perfect, 
and  adjudicate  the  case  upon  the  record  as  shown  by  it,  upon  which 
it  appears  manifestly,  that  there  is  no  error  in  the  judgment.  Where- 
fore, the  judgment  of  the  Circuit  Court  of  Pulaski  county,  given  in 
this  case  upon  the  demurrer  of  the  defendants  to  the  declaration  of 
the  plaintiff,  ought  to  be,  and  is  hereby,  in  all  things,  affirmed,  with 
costs.  " 
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Error  io  Pulaski  Circuit  Court.' 

Wl^ero  a  writ  of  mudqumis  iaraed  from  a  Jottice,  retornable  on  the  16th  of  JoDe»  1838, 
and  the  justice  rendered  jadgment,  by  default,  against  the  defendant,  on  the  17th  of 
June,  and  the  record  does  not  show  that  the  defendant  appeared  on  the  16th,  or  that 
the  ease  was  continued,  the  judgment  is  illegal  and  void. 

Where  the  entry  on  the  Justice's  docket  was,  that  the  plaintiff  came  and  prayed  an 
appeal,  and  ofiered  A.  B.  as  special  bail  for  his  appeal :  whereupon  A.  B.  came  and 
acknowledged  himself  jointly  bound  with  said  defendant  to  pay  the  costs  and  con- 
damnation  of  said  Circuit  Court ;  signed  by  the  Justice ;  no  valid  appeal  was  taken 
by  either  party. 

There  can  be  no  appeal  without  an  order  of  the  Justice  allowing  it,  and  a  recogni. 
.zance.  The  mere  prayer  of  an  appeal,  and  offer  to  give  special  bail,  does  not  con. 
•titate  an  appeal  Therefore,  in  this  case,  there  was  no  appeal  on  the  part  of  the 
plmntiff. 

Tie  defendant  neither  prayed  nor  took  an  appeal^nor  did  he  enter  into  a  valid  re- 
cognizance— nor  did  the  Justice  grant  or  allow  him  an  appeal. 

The  recogniaance  is  wholly  void  and  nugatory.  It  contains  no  valid  condition,  it  is 
not  signed  by  the  parties,  and  it  was  ti^Len  in  a  case  where  no  appeal  was  either 
prayed  or  granted.  It  was  made  payable  to  no  one,  nor  did  A.  B.  ever  become  the 
seeority  of  the  defendant  in  any  recognizance. 

In  anch  a  case,  there  being  no  appeal,  the  Circuit  Court  cannot  assume  cognizance  of 
the  eaose ;  and  any  judgment  which  that  court  gives  in  such  case  'ts  wholly  illegal 
and  void. 

This  was  an  action  originally  commenced  bj  Harrington,  before  a 
Justice  of  the  Peace.  The  sammous  issued  was  as  follows  :  ^^  State  of 
Arkansas^  County  of  Pulaskij  City  of  Little  Rock^  ss.  The  State  of 
Arkansas  to  the  Constable  of  the  City  of  Little  Rock — Greeting. 
Summon  Israel  Woolford  to  appear  before  me,  a  Justice  of  the  Peace, 
on  tbe  16th  day  of  June,  1838,  at  my  office  in  said  township^^  &c. 
Signed, "  J.  Brown,  J.  P."  Upon  it  was  the  following  return,  **  exe- 
coted  the  within  by  reding  the  same  to  I.  Woolford  in  Bigg  Rock 
township,  this  9  day  of  June  1838.    L.  Z.  BuUock,  Const." 

On  the  17th  of  June,  the  Justice  rendered  jugment  against  Wool- 
ibrd,  by  default,  for  $86  72  cts.  debt,  and  $1  52  cts.  damages  and 
costs.  Then  foUows  this  entry  in  his  docket:  «<  June  30th,  1838. 
This  day  came  the  plaintiff,  and  prayed  an  appeal  to  the  next  Cir- 
cuit Court  of  Pulaski  county,  and  offered  Joseph  W,  McKnight  special 
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bail  for  his  said  appeal.  Whereupon',  the  said  McKnight,  came  per- 
sonally  before  me,  and  acknowledged  himself  jointly  bound  with  the 
aboFe  named  defendant  to  pay  the  cost  and  condemnation  of  said 
Circuit  Court.     Test.  J.  Brown,  J.  P." 

The  case  thus  went  to  the  Circuit  Court,  and  at  October  Term, 
I8389  an  order,  in  substance,  as  follows,  was  made  there.  That  the 
parties  came,  and  the  appellant  failed  to  prosecute  his  suit;  wherefore 
the  judgment  of  the  Justice  was  affirmed;  and  it  was  considered  that 
Harrington  recover  of  Woolford  and  McKnight  $86  72cts.  debt,  and 
$3  24  damages,  and  costs  before  the  Justice  and  in  the  Circuit  Court. 
Woolford  and  McKnight  then  sued  their  writ  of  error. 

Fowler,  for  plaintiff  in  error. 

Judgment  having  been  rendered  by  default  in  both  courts  below^ 
there  was  nothing  done  by  the  appearance  of  Woolford,  or  otherwise, 
to  cure  the  defects,  either  in  the  process  or  service,  or  in  the  rendi- 
tion of  the  judgment,  consequently  the  whole  proceeding  is  open  for 
the  inspection  and  revision  of  this  court.  The  proceedings  before  a 
Justice  of  the  Peace  (his  court  being  one  of  undoubted  inferior  and 
/tmi7ee{  jurisdiction,)  should  show  clearly  that  he  had  jurisdiction  of  the 
cause.  In  this  case  such  jurisdiction  is  led  utterly  vague,  uncertain,  and 
contradictory.  Brown  no  where  shows  whether  he  was  a  Justice  of 
any  Township  in  Pulaski  county^  or  of  the  City  of  Little  i2o{^,  jurisdic- 
tions which  are  wholly  different.  If  a  Township  Justice,  the  fact 
should  appear  ;  if  a  City  Justice,  which  would  circumscribe  still  more 
bis  jurisdiction,  it  is  the  more  necessary.  The  writ,  then,  is  utterly 
defective  ;  it  is  directed  to  the  City  Constable^  by  one  who  does  not 
show  that  he  has  authority,  as  a  City  Justice^  to  issue  such  mandate. 
The  writ  is  returnable  to  his  office  in  ^^  said  township,"  no  township 
having  been  previously  named  ;  whereas  it  should  have  been  made 
returnable  in  said  C%,  to  give  jurisdiction  as  a  City  Magistrate, 
which  he  must  have  been,  to  be  authorized  to  direct  a  writ  to  said 
Constable.  If  a  township  Magistrate,  as  we  would  reasonably  be  led 
to  believe  from  the  fact  of  the  writ  being  made  returnable  in  ^'a  town- 
shipj^  he  could  not  direct  a  writ  to  the  City  Constable.  If  said  writ 
was  properly  directed  to  said  City  Constable,  there  is  no  legal  service. 
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because  such  Constable  could  only  execute  process  vnthin  said  citj. 
The  return  is  that  the  writ  was  served  in  "  Big  Rock  iozonshipf^  and 
the  conclufiiYe  inference  arises  that  the  service  was  not  made  within  the 
citj,  or  the  fact  would  have  been  so  returned.  Therefore,  judgment 
was  rendered  against  Woolford  by  the  Justice,  and  also  bj  the  Cir- 
cuit Court,  without  any  legal  service  upon  Woolford,  or  any  appear- 
ance by  him  to  cure  the  want  of  service. 

There  is  another  insurmountable  objection  to  said  judgment^  as  is 
contended  /or  the  plaintiffs  in  error,  in  this,  that  the  judgment  before 
the  Justice  was  rendered  on  the  seventeenth  day  of  June,  when  the 
writ  was  made  returnable  on  the  sixteenth;  and  nothing  appears  to 
justify  its  being  rendered  on  a  different  day  from  that  of  the  return*. 
On  this  point,  no  pretence  can  be  raised  from  the  transcript,  that 
Woolford  had  notice  of  the  time  and  place  of  trial  and  judg- 
ment. 

The  transcript  also  shows  that  it  was  Harrington  who  took  the 
appeal^  and  that  McKnight,  became  his  security^  not  Woolfonfs, 
and,  therefore,  the  judgment  of  the  Circuit  Court  is  erroneous.  It 
could  only  have  been  properly  rendered  against  Woolford  alone^  or 
Uanington  and  McKnight,  jointly. 

All  of  which  is  respectfully  submitted. 

Watkiiis  &  IIempstsad,  contra: 

The  objections  to  the  proceedings  in  this  case  are  purely  technical. 
They  do  not  reach  the  justice  or  merits  of  the  case,  nor  is  any  princi- 
ple of  law  evolved  by  the  plaintiff*'s  assignment  of  errors,  which  is  not 
inseparable  from  the  record,  or  which  can  be  considered  abstractly. 

The  objections  taken  by  the  plaintiffi,  in  their  assignment  of  errors, 
may  be  briefly  enumerated  as  folfows: 

First,  to  the  irregularity  in  the  appeal; 

Second^  to  the  want  of  proper  service  in  the  suit  before  the  Justice; 

Thirds  that  the  judgment  in  the  Circuit  Court  was  improperly  ren- 
dered against  McKnight,  the  security  in  \  appeal,  as  well  as  against 
Woolford,  the  principal,  and  that  that  judgment  ought  to  have  been 
for  the  costs  of  the  suit  alone,  and  not  for  the  debt  and  damages. 


Digitized  by  VjOOQIC 


88  CASES  IN  THE  SUPREME  COURT 

Woolford  and  McKnigbt  against  Harrington. 

By  reference  to  the  Dig.  p.  374,  375;  sec.  57,  59,  60, 61;  aU  de- 
fects and  irregularities,  if  any  such  there  be,  were  cured  by  the  ap- 
peal, and  could  not  be  taken  advantage  of  in  the  Circuit  Gnirt.  See 
Dig.  tit.  Just,  of  the  Peace^  sec.  60.  See  also  our  SiaMe  of  Jeofails, 
Rev.  Stat.  tit.  Practice  of  Law^  sec.  118, 119. 

Besides,  as  to  the  process,  this  court  has  decided  in  several  cases, 
that  where  a  party  appeals,  it  amounts  almost  to  a  contempt  of  Couit, 
for  him  to  set  up  in  opposition  to  the  judgment  in  the  appellate  court, 
that  there  was  no  sufficient  service  upon  him  in  the  court  below. 

But  if  this  were  not  the  rule  of  law,  the  record  in  this  case,  shows, 
that  the  parties  speared  in  the  Circuit  Court  by  their  attomies,  that 
the  appellant  failing  to  prosecute  his  appeal,  there  was  judgment  by 
nil  didty  against  Woolford  and  McKnight,  his  security  in  appeal 

The  right  of  appeal  is  a  sacred  right,  guaranteed  by  law,  and  m 
not  to  be  trifled  with,  so  as  to  enable  a  party  to  create  delay,  so  that 
the  debt  may  be  lost,  and  then  shuffle  off  the  responsibility  as,  we 
may  presume,  one  of  the  plaintifis  in  error  in  this  case  is  endeavoring 
to  do. 

As  to  the  propriety  of  the  judgment,  it  being  against  Woolford  and 
McKnight  his  security,  for  debt,  damages,  and  costs,  see  sec.  59,  6L 
That  judgment  is  correct  and  proper.  See  also  the  last  clause  of  tec. 
55,  in  force,  and  applicable  to  this  case. 

It  is  to  be  inferred  from  their  assignment  of  errors,  that  the  [dain- 
tiffi  in  error  contend  that  the  court  ought  to  have  simply  affirmed  the 
judgment  of  the  Justice,  and  remanded  the  case  to  the  Justice,  theie 
to  be  proceeded  on,  &c.,  and  that  the  Circuit  Court  ought  only  to 
have  given  judgment  for  the  costs  in  that  court. 

On  the  contrary,  the  Circuit  Court  went  on  to  give  judgment  upon 
the  merits  of  the  case,  for  a  larger  amount  than  the  judgment  of  the 
Justice,  against  McKnight  as  well  as  against  Woolford,  for  the  debt, 
damages,  and  costs,  as  by  law  the  Circuit  Court  might  well  do. 

As  to  the  objection  that  the  original  summons  was  returnable  on  the 
16th  June,  1838,  and  that  the  judgment  appears  to  have  been  ren* 
dered  on  the  17th  of  June,  without  any  continuance  of  the  cause  ap- 
pearing to  have  been  made,  we  contend  that  because  this  matter,  if 
erroneous,  has  not  been  assigned  for  error  by  the  plaintiffi,  the  court 
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here  will  not  inquire  into  it  Among  a  number  of  minute  matters 
which  &ey  have  assigned  for  error,  this  one  is  omitted. 

But  sach  an  error  in  the  judgment  of  the  Justice,  does  not  invali- 
date the  judgment  of  the  Circuit  Court  in  this  case. 

Because,  first,  the  appeal  from  a  Justice  of  the  Peace  to  the  Circuit 
Courts  is  nothing  in  the  nature  of  a  writ  of  a  error  or  certiorari,  but 
afiEbrds  the  parties  a  new  trial  de  nofvoj  upon  the  merits.  The  parties 
stand  upon  the  record  plaintiff  and  defendant,  as  they  did  before  the 
Justice,  nor  indeed,  was  there  anj  mode  under  the  Digest,  by  which 
,  the  appellant  if  defendant,  could  be  prevented  from  setting  up  a  new 
or  different  defence  if  he  had  one,  and  which  he  had  either  failed  or 
neglected  to  set  up  at  the  trid  before  the  Justice.  And  the  statute 
concerning  appeals,  contemplates  throughout,  that  no  objections  shall 
be  taken  upon  such  new  trial,  to  want  of  form  in  the  proceedings 
before  the  magistrate.  The  maxim  of  ignormtia  laicorum^  &c.,  need 
not  travel  in  search  of  an  application,  while  there  are  Justices  of  the 
Peace  in  Arkansas. 

Now  the  record  in  this  case  shows  that  the  parties  appeared  in  the 
the  Circuit  Court,  the  appellant  as  weU  as  the  appellee,  and  the  w^ 
peUant  faiHng  to  prosecute  his  appeal,  the  Circuit  Court  went  on  to 
render  Judgment  de  noroo^  upon  the  merits,  which  judgment  was  based 
upon  the  writing  sued  on,  there  of  record  before  the  court. 

It  18  troe  the  record  contains  the  formal  expression  that  the  court  for 
the  defiuilt  of  the  appellant,  considered  that  the  judgment  of  the  Jus- 
tice be  affirmed,  but  the  court  went  on  in  the  next,  clause  of  the  re- 
cord to  render  a  new  judgment  upon  the  merits,  and  for  an  amount 
larger  than  the  judgment  of  the  Justice. 

There  is  nothing  then  in  the  record,  or  in  the  assignment  of  errors, 
by  which  it  can  be  made  to  appear  that  the  judgment  of  the  Circuit 
Cowri  in  this  case  is  erroneous. 

Lacy,  J.,  delivered  the  opinion  of  the  Court: 

It  is  as  much  a  principle  of  natural  justice,  as  of  legal  right,  that 

no  one  can  be  made  a  party  to  any  judicial  proceeding,  without  he 

has  some  notice  thereof,  and  an  opportunity  offered  him  of  defending 

his  interest;  and  it  is  equally  clear  that  he  cannot  be  bound  by  any 
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judicial  process,  judgment,  or  decree,  to  which  he  has  not  been  legal- 
ly constituted  a  party  on  the  record.  The  summons  in  the  case  be- 
fore us,  issued  from  the  Justice's  Court,  oo'  the  Brst  of  June,  A.  D. 
1838,  and  was  made  returnable  on  the  16th  day  thereof.  It  was 
properly  executed  on  the  9th  day  of  June,  A.  D.  1838,  but  the  re- 
cord wholly  fails  to  show  that  the  defendant  appeared  on  that  day  to^ 
the  writ,  the  16th  day  of  June,  or  that  the  cause  was  continued  by 
consent  or  application  of  the  parties^  On  the  17th  day  of  Juney 
jttdgment  was  entered  up  by  default  against  the  defendant,  Israel 
Woolford,  by  the  Justice's  Court.  It  is  most  manifest  that  this  judg- 
n^ent  is  illegal  and  void,  for  it  was  entered  up  on  a  day  not  authorized 
by  the  summons,  and  inconsistent  with  its  mandate,  and  consequently,, 
on  a  day  the  defendant  was  not  bound  to  appear  or  be  in  court.  The 
record  does  not  show  that  he  appeared  agreeably  to  the  summons  ot)« 
the  16th  day  of  June,  and  as  it  is  silent  on  that  point,  no  legal  infer- 
ence can  be  drawn  in  favor  of  such  fact,  or  that  he  waived  his  right 
to  the  notice,  and  voluntarily  came  in  and  defended  the  suit.  Judg- 
ment was  entered  against  him  by  default,  but  as  he  was  never  law- 
fully notified  to  appear  on  the  day,  or  at  the  time  it  was  given,  of 
course  he  coidd  not  be  guilty  of  any  legal  default;  and,  therefore,  the 
judgment  before  the  Justice's  Court,  was  entirely  insufficient  and  void. 
It  is  clearly  evident  from  an  inspection  of  the  record,  that  no  appeal 
was  ever  prayed  or  taken  either  by  the  defendant  or  plaintiff  in  the 
action,  from  the  judgment  of  the  Justice's  Court.  The  first  part  of 
the  entry  stated  that  the  plaintiff  prayed  an  appeal,  and  offered  to 
give  special  bail,  but  it  wholly  fails  to  show  that  the  court  ever  enter- 
ed an  order  allowing  such  appeal,  or  that  he  ever  entered  into  the 
recognizance  required  by  law.  He  has  done  no  single  act,  required 
by  the  Statute  regulating  the  practice  in  such  cases,  and  consequent- 
ly as  the  court  never  granted  him  an  appeal,  it  cannot  be  pretended^ 
that  upon  his  part,  there  was  a  valid  appeal  taken  in  the  case*  His 
mere  prayer  for  an  appeal,  and  offering  to  give  special  bail,  can  in 
no  possible  point  of  view,  be  considered  as  constituting  a  valid  appeal. 
There  must  be  an  action  of  the  court  on  the  subject,  as  well  as  of  the 
party,  and  a  compliance  with  the  necessary  requisites  of  the  Statute  to^ 
constitute  a  valid  appeal. 
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We  wifl  now  see  whether  the  defendant  ever  prayed  or  took  an 
appeal  firom  the  judgment  of  the  Justice^s  Court.  That  he  did  not  is 
perfectly  evident  The  record  does  not  even  state  that  he  prayed  an 
appeal,  mach  less  that  he  took  one.  The  latter  part  of  the  entry 
states,  &ai  ^  the  said  McKnight  came  personally  before  the  Justice, 
and  acknowledged  himself  jointly  boond  with  the  above  named  de- 
fendant, to  pay  the  costs  and  condemnation  of  the  Circuit  Court. 
Does  this  constitute  a  valid  appeal  on  the  part  of  the  defendant, 
WooUord?  Most  assuredly  it  does  not  In  the  present  instance  the 
defendant  neither  prayed  or  took  an  appeal,  nor  did  he  enter  into  a 
valid  recognizance  before  the  Justice  of  the  Peace,  agreeably  to  the 
provisions  of  the  Statute,  in  such  cases  made  and  provided.  The 
court  neither  granted  or  allowed  him  the  benefit  of  an  appeal,  nor 
did  the  defendant  do  any  act  whatever,  amounting  to  an  appeal;  as 
the  record  unquestionably  proves.  The  supposed  recognizance  in 
tills  case  is  wholly  void  and  nugatory  in  every  respect.  It  contains 
no  valid  condition,  it  was  not  signed  by  the  parties,  and  it  is  taken  in 
a  case  where  there  was  no  appeal  either  prayed  or  granted.  It  was 
made  payable  to  no  one,  nor  did  Joseph  W.  McKnight  ever  agree 
to  become  bound  as  the  security  of  Israel  Woolford  in  any  recogni- 
zance. The  act  regulating  appeals  from  the  Justices  of  the  Peace  to 
the  Circuit  Court,  declares  ^^  that  if  the  defendant  appeals,  he  with  one 
or  more  approved  securities,  shall  enter  into  a  recognizance  before 
the  Justice,  acknowledging  themselves  to  be  indebted  to  the  plaintiff 
in  a  sum  sufficient  to  cover  the  matter  in  dispute,  and  all  costs,  upon  ' 
condition  that,  if  the  judgment  of  the  Justice  be  affirmed  by  the  court, 
the  defendant  will  pay  the  amount  of  such  judgment  and  costs,^'  which 
recognizance  shall  be  subscribed  by  the  party  appealing  and  his  se- 
curities, and  tested  by  th6  Justice.  See  Dig.  373,  sec.  55.  It  is 
clearly  true ,  that  the  defendant  did  not  in  one  single  instance  comply 
with  any  of  these  indispensable  requisites ;  and,  consequently,  there  was  ^ 
no  appeal  prayed  for,  or  taken  by  him  from  the  judgment  of  the  Jus. 
tice^s  Court.  This  being  the  case,  it  necessarily  follows,  that  the 
Circuit  Court  had  no  jurisdiction  of  the  cause,  and  of  course  could 
pronounce  no  valid  judgment  in  the  premises.  In  cases  coming  up  on 
appeals  from  the  decision  of  Justices  of  the  Peace,  the  jurisdiction  of 
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the  Circuit  G>art  attaches  aud  grows  out  of  the  s^peal  prayed  and 
taken.  And  if  there  is  no  appeal,  the  Circuit  Court  cannot  rightfollj 
assume  cognizance  of  the  cause.  And  so  it  has  been  ruled  in  diis 
Court,  in  the  case  of  Smith  vs.  Stinnett.  It  unquestionably  follows 
finom  these  positions,  that  the  judgment  of  the  Circuit  Court  was  wholly 
illegal  and  void,  because  it  neither  possessed  or  acquired  jurisdiction 
of  the  subject  matter  in  dispute,  consequently  the  judgment  and  de- 
cision of  the  court  below  must  be  reversed  with  costs,  the  cause  re- 
manded to  be  proceeded  in  agreeably  to  the  opinion  here  delivered, 
which  is,  that  the  Circuit  Court  dismiss  the  case  for  want  of  jurisdic- 
tion, and  transmit  the  original  papers  back  to  the  Justice's  Court  for 
further  proceedings  therein,  according  to  law  and  the  instructions  here 
given. 
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The  writ  of  injiinotion  is  a  judicial  writ. 

The  Sopreme  Court  poBsesses  do  constitntional  power  and  anthonty  to  iisue  any  other 
write  tbao  iboee  ezpreeely  enamerated  in  that  clause  of  the  Constitatlon  which  pro- 
vides that  "  the  Supreme  Court  shall  have  power  to  issue  writs  of  error  and  super- 
sedeas, certiorari  and  habeas  corpus,  mandamus  and  quo  warranto,  and  other  reme. 
dial  writs,  and  to  hear  and  detennine  the  same ;"  or  such  as  are  necessarily  implied 
m  that  enumeration. 

This  clause  limits  the  Supreme  Court,  in  the  exercise  of  or^'neZ  jurisdiction,  to  cases 
to  which  the  writs  therein  meeioIZy  enumerated  would  apply;  and  the  power  to  issue 
**  other  remedial  writs,"  embraces  only  such  other  writs  as  may  be  property  used  in 
the  exercise  of  appellate  powers,  or  the  power  of  control  over  inferior  or  other 
eonrts,  expressly  granted  by  the  Constitution. 

The  power  to  issue  writs  of  injunction,  to  stay  proceedings  at  law,  is  not  conferred 
upon  the  Supreme  Court,  by  the  expression  '*  other  remedial  writs,**  used  in  this 
clause  of  the  Constimtion. 

The  Supreme  Court  can  issue  no  writ  which  it  cannot  also  hear  and  determine :  and, 
therefore  it  can  issue  no  writ  of  injunction. 

Not  can  the  Supreme  Court  derive  any  authority  by  implication  to  issue  a  writ  of 
mi«DCtkm  from  the  provikions  in  the  Constituiion*  that  **  it  shall  have  a  general  su- 
pervising control  over  all  inferior  and  other  courts  of  law  and  equity.** 

The  object  of  this  provision  was  to  prevent  a  conflict  of  jurisdiction  among  the  several 
judicial  tribunals  which  might  otherwise  arise  and  endanger  the  entire  plan  and  form 
of  the  government. 

The  Supreme  Court,  possessing  the  attributes  of  supremacy,  must  and  does  possess 
the  power  to  govern,  and  to  enforce  its  own  authority  and  decrees :  and  if  the  writs 
enumeraled  in  the  Constitution,  are  not  sufiicient  for  that  purpose,  it  may  frame  new 
ones,  to  cause  its  mandates  to  be  respected  and  obeyed. 

When  the  Supreme  Court  has  onee  prescribed  the  rule  of  action  on  any  given'  ques- 
tion, the  rule  itself,  being  sovereign  and  supreme,  must  be  implicitly  followed  and 
obeyed  by  all  the  inferior  judicial  tribunals.  To  disobey  or  question  its  authority 
would  be  to  commit  a  clear  and  palpable  violation  of  Constitutional  duty. 

But  before  the  Supreme  Court  can  lay  down  any  governing  rule  of  action  for  the  infe- 
nor  and  other  courts  of  law  and  equity  they  must  either  have  acted,  or  positively  re- 
fosed  to  act.    The  Supreme  Court  cannot  act  in  advance  of  the  other  tribunals. 

The  Cirenit  Courts  have  the  whole  original  chancery  jurisdiction  in  the  State.  Issuing 
a  writ  of  injunction  is  a  proceeding  in  chancery,  and  the  Supreme  Court  can  issue 
no  such  wnt,  without  assuming  and  exercising  a  portion  of  the  chancery  jurisdic- 
tion  allotted  to  the  Circuit  Courts. 

Where  jurisdicti<jn  is  given  to  the  Supreme  Court,  the  practice  may  be  regulated  and 
prescribed  by  the  Legislature ;  but  the  Constitutional  existence,  organisation,  and 
jurisdiction  of  that  court  can,  in  no  essential  point  or  manner,  be  changed  or  altered 
by  the  Legislature. 

The  act,  therefore,  which  gives  to  the  Supreme  Court  the  power  to  grant  writs  of  in- 
junction  to  stay  waste  and  proceedings  at  law  throughout  the  State,  is  a  clear  and 
palpable  violation  of  the  Constitution,  and  therefore  null  and  void. 
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This  was  an  application  for  a  writ  of  injunction  to  stay  certain  pro- 
-ceedings  at  law  in  Lafayette  Circuit  Court.  The  matter  having  been 
decided  on  the  Constitutional  question  as  to  the  power  of  the  court 
to  grant  the  writ,  it  is  unnecessary  to  state  the  facts  set  up  in  the  bill. 

Lacy,  Judge^  delivered  the  opinion  of  the  Court: 

This  is  an  application  to  the  Supreme  Court  to  issue  a  writ  of  in- 
junction. At  a  previous  day  of  the  present  term,  the  complainant 
Isaac  N.  Jones  exhibited  his  bill  in  chancery  to  be  relieved  of  a  judg- 
ment at  law  obtained  against  him  by  James  W.  Irwin,  endorsee  of 
James  Giles,  in  the  Lafayette  Circuit  Court,  and  he  claimed  to  be  en- 
titled to  the  benefit  of  a  writ  of  injunction,  to  stay  the  proceedings,  by 
virtue  of  an  act  of  the  General  Assembly,  approved  March  5, 1838, 
which  declares  that  the  Supreme  Court,  or  any  Judge  thereof 
in  vacation,  shall  have  power  to  grant  injunctions  to  stay  waste  and 
proceedings  at  law  throughout  the  State.  Rev.  Stat.  p.  452.  It  is 
admitted  that  this  act  confers  upon  the  Supreme  Court  the  power  to 
grant  writs  of  injunction  in  a  case  properly  made  out;  provided,  it 
be  constitutional.  And  the  question  now  is,  as  to  the  constitutionali- 
ty of  the  act  under  consideration.  On  one  hand  it  is  contended  it  is 
constitutional.  On  the  other  it  is  asserted  to  be  a  clear  and  palpable 
violation  of  the  Constitution.  Its  constitutionality,  or  its  unconstitu- 
tionality, we  will  now  proceed  to  discuss  and  determine.  Before, 
however,  we  do  so,  it  is  proper  to  determine  the  nature  and  character 
of  a  writ  of  injunction,  and  the  objects  and  purposes  to  which  it  is 
genelrally  applied.  An  injunction  is  a  judicial  writ,  issued  out  of  a 
court  of  chancery,  for  the  purpose  of  staying  waste  or  oppressive  and 
unjust  judgments  at  law.  The  party  applying  for  it  must  show  some 
equitable  circumstance  which  will  entitle  him  to  the  benefit  of  the 
writ:  and  that  consists  generally,  if  not  universally,  in  the  fact  that 
a  court  of  law  has  no  jurisdiction  of  the  case;  or  that  if  it  has  jurisdic- 
tion, it  cannot  administer  full,  certain  and  adequate  relief.  When 
these  facts  are  established  to  the  satisfaction  of  the  Chancellor,  he  is 
empowered  with  authority,  as  the  party  is  remediless  at  law,  to  make 
an  order  to  stay  the  judgment  and  proceedings  therein  had,  so  that  a 
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a  court  of  equity  can  take  cogDizance  of  the  case,  and  decree  equita* 
ble  and  complete  redress  in  the  premises. 

The  CoDstitutioD,  in  establishing  and  organizing  the  Supreme 
Court,  declares  *^  that  it  shall  have  appellate  jurisdiction  onlj,  co- 
extensire  with  the  State,  and  under  such  restrictions  and  regulations 
as  may  from  time  to  time  be  prescribed  by  law.  It  shall  have  a  gene** 
ral  supervising  control  over  all  inferior  courts  of  law  and  equity.  It 
shall  have  power  to  issue  writs  of  error  and  supersedeas,  certiorari 
and  habeas  corpus,  mandamus  and  quo  warranto,  and  other  remedial 
writs,  and  to  hear  and  determine  the  same.  Art.  4,  sec.  2.  Const. 
Rtv.  Stat.  p.  33.  Here,  then,  the  powers  of  the  Supreme  Court  are 
given,  limited,  and  defined;  and  to  the  exercise  of  the  powers  thus 
granted  and  specified,  they  are  expressly  confined  by  the  Constitu- 
tion. They  can  neither  enlarge  or  diminish  their  constitutional  power 
(M- jurisdiction  by  a  fair  and  just  construction  of  the  grant  expressly  or 
impliedly.  They  cannot  refuse  to  take  cogni^nce  of  the  particular 
class  of  cases  assigned  to  them  by  the  Constitution,  nor  can  they  as^ 
sume  any  jurisdiction  incompatible  with  its  paramount  authority  and 
will.  The  obligation  to  exercise  a  jurisdiction  that  is  conferred,  and 
to  refrain  from  e|[ercising  it  where  it  is  denied,  is  of  equal  obligatory 
force.  By  an  analysis  of  the  powers  conferred  upon  the  Supreme 
Court,  as  prescribed  by  the  Constitution,  it  will  be  readily  per^ 
crived  that  all  its  constitutional  jurisdiction,  as  derivative  fit>m  tlte 
grant  of  its  creation,  and  nearly  all  of  its  powers,  are  strictly  of 
an  appellate  character.  The  Convention  first  designed  to  make 
it  what  in  truth  it  is — a  Court  of  Ikror  and  of  Appeals,  whose 
practice  might  be  regulated  and  prescribed  by  Legislative  enact* 
ments;  but  whose  constitutional  existence,  organization,  and  jurisdic- 
tion, could  in  no  essential  point  or  manner  be  changed  or  altered 
by  the  Legislature.  This  proposition  seems  to  our  minds  to  be 
clearly  deducible,  not  only  from  the  particular  clause  of  the  Constitu- 
tion  we  are  now  considering,  but  from  the  general  frame  and  nature 
of  the  government  itself,  as  organized  and  established  by  the  Con- 
vention. Then,  it  clearly  follows,  from  these  plain  and  obvious  princi^ 
pies,  that  the  Supreme  Court  possesses  no  constitutional  power  and 
authority  to  issue  any  other  writs  than  those  expressly  enumerated  and 
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embraced  in  the  Constttution,  or  such  as  are  necessarily  implied  and 
contained  in  that  enumeration.  It  certainly  cannot  be  pretended 
that  the  writ  of  injunction  is  included  in  that  enumeration,  for  the  ex- 
preffi  terms  and  words  of  the  grant,  conclusively  negative  any  such 
idea.  Is  it  then  impliedly  embraced  in  the  clause  in  question?  This 
clause  has  been  fuUy  examined,  and  its  meaning  ascertained  and  de- 
clared, in  the  case  of  the  State  vs.  Chester  Ashley  and  others^  on  a 
motion  for  information  in  the  nature  of  a  quo  warranto.  The  Chief 
Justice,  in  delivering  the  opinion  in  that  case,  holds  the  following  ex- 
plicit and  emphatic  language;  "  We  will  now  examine  what  jurisdic- 
tion or  power  this  court  can  derive  from  the  terms  <  other  remedial 
writs,'  as  used  in  the  Constitution.  The  terms  here  used  are  general, 
and  their  application  is  left  indefinite.  Did  the  Constitution  intend 
diereby  to  authorize  the  court  to  issue  every  writ  of  a  remedial  nature 
known  to  the  laws,  and  to  hear  and  determine  the  same?  If  they  did, 
their  declaration  that  the  court  shall  have  appellate  jurisdiction  only, 
^  except  in  cases  otherwise  directed  by  this  Constitution,"  as  well  as 
their  special  grant  of  power  to  issue  certain  enumerated  writs,  each  of 
which  is  of  a  remedial  nature,  is  wholly  unmeaning,  if  not  posi- 
tively absurd.  And,  besides  that,  it  would  produce  a  direct  conflict 
of  authority  between  the  several  judicial  tribunals,  and  involve  them 
in  die  utmost  confusion.  It  would  destroy  every  vestige  of  harmony 
in  the  whole  system,  and  virtually  repeal  every  other  grant  of  judicial 
power  made  by  the  Constitution.  It  would  draw  to  this  forum  origi- 
nal jurisdiction  co-extensive  with  the  State  of  every  civil  controversy; 
for  it  must  be  observed  that  in  respect  to  die  sum  or  amount  involved, 
there  is  no  restriction  whatever  imposed  by  the  Constitution  in  any 
cause  in  which  the  court  can  exercise  original  jurisdiction  :  ttierefore, 
if  it  can,  under  any  authority  derived  from  this  general  grant,  take  ori- 
ginal jurisdiction  of  any  case,  it  may  of  all  cases  falling  within  the 
same  general  class.  These  consequences  are  cleariy  not  within  the 
objects  and  intention  of  the  Convention,  but  in  opposition  to  both. 
And  it  is  a  rule  founded  on  the  dictates  of  common  sense,  and  admitted 
by  all  jurists,  that  in  construing  a  Constitution  or  fiindamental  law  of 
Government,  no  construction  of  a  given  power  is  to  be  allowed,  which 
.  plainly  defeats  or  impairs  its  avowed  objects.    If,  therefore,  th^  words 
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are  fiuitf  mucqptiUe  of  two  interpretatioiis  aeconfing  to  their  conmoa 
sense  and  use,  one  of  which  would  defeat  one,  or  all,  of  Ae  objects  for 
winch  it  was  obvioudj  gii^eD,  and  the  other  of  which  would  preserve 
and  promote  all;  the  former  inteipretatioQ  ought  to  be  rejected,  and 
the  latter  to  be  held  the  true  interpretation* 

The  terms,  ^  other  remedial  writs,''  as  before  remaiked,  are  indefi- 
nite in  themsefares,  and  maj  embrace  a  greater  or  less  number  in 
piDportioQ  to  the  object  and  purposes  to  which  thej  are  intended  to 
be  appfed;  and  thej  might  be  applied  to  almost  everj  puq>06e,  mUk 
the  skigie  qoafificatkm  that  it  shall  be  in  a  proceeding  of  a  remedial 
nature,  as  conttapdistinguidied  from  proceedings  of  a  crinoinal  or  penal 
character;  wluch,  bj  tiie  language  used,  are  expresslj  included. 
The  terms  used  mast,  therefore,  receive  such  a  ccmstniction  as  will 
promote,  rather  than  defeat,  the  objects  of  the  grant,  or  the  general 
objects  of  the  Convention.     The  context,  and  every  other  part  of  the 
whole  instniment,  which  relates  to  the  organizatimi  of  the  judiciary, 
and  the  distribution  of  the  judicial  power  must  be  looked  to  in  deter- 
ndning  the  power  given  by  the  general  indefinite  grant.   Tl^ese  have 
aH  been  carefoUy  and  critically  exanuned  by  the  court,  ^d  from  them 
it  appears  satis&ctority,  that  it  was  the  intention  of  the  framers  of  the 
Consdtotion  to  limit  and  restrict  tbe  Supreme  Court  in  the  exercise  of 
original  jurisdiction  to  such  cases  as  fiie  writs  therein  q;>ecial]y  enume- 
raled  would  apidy,  and  ttiat  the  power  to  issue  other  remedial  writs,  in- 
tended to  CTibrace  only  such  other  writs  as  might  be  properly  used  in 
ttie  exercise  of  appellate  powers,  or  die  power  of  control  over  inferior  or 
other  courts,  expressly  granted  by  the  Coiutitution.    And  such,  lA 
every  pomt  of  view  in  which  they  can  be  considered,  is,  in  the  opinion  oC 
fins  court,  the  only  legitimate,  true,  consistent,  sensible,  and  praoti- 
cabie  interpretation  which  they  can  receive."    If  die  principle  here 
laid  down  be  true,  and  that  it  is  we  have  not  the  least  doubt,.  theni.4be 
power  to  issue  a  writQf  injuhQtion;t»std^^i;0edUikgS(alilay«^isfeih^ 
tainly  notjcmf<kv6daipOD<tiK  ^(^^nie/(ihi^/byitU{ferDnj  ^^otkier 
remedli&  wvHs^'^i  used:  iu  theiDobstiMidn. '  >We  Jhmre  o^rtaiblyimo^ 
po#eif  fi^isme;any  Wi^^^t  4(b.  cannk^  after^^  ehiaqaiianviijCTi^MNAi 
deMrtftUeVfortfetft  wwddoCitlid  Coiistilii€u>i^arevesfl^ 

tory ^^fr  IJhfe  inoifit.    After  tb^;  ^nlMiertittoo  )sf  •the^  writs  ^rescoibept 
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bj  the  instrument,  the  Constitation  declares  ^  that  the  Supreme  Court 
shall  hare  power  to  hear  and  determine  the  same."  We  cannot  is- 
sue any  writ  without  having  jurisdiction  to  try  the  same;  for,  if  we 
could,  then  we  would  be  at  liberty  whdly  and  totally  to  disregard  the 
latter  part  of  the  section,  and  consider  it  a  noere  nulUty.  This  we 
have  no  right  to  do,  without  violating  the  first  and  primary  rules  of  all 
just  and  fair  interpretation.  The  whole  clause,  or  section,  must  be 
taken  together  and  made  to  stand,  if  they  are  not  irreconcilably  op- 
posed to  each  other.  This  is  a  maxim  of  the  common  law  in  the  con- 
struction of  all  legal  instruments.  Suppose,  for  example,  we  should 
issue  the  writ  now  applied  for,  could  we  then  take  cognizance  of  the 
cause,  and  try  the  matter  in  dispute  between  the  parties.  If  so,  the 
Supreme  Court  can  draw  to  themselves  all  original  jurisdiction  in  cases 
where  injunctions  would  lie,  and  thus,  by  this  simple  and  easy  pro- 
cess, they  would  be  enabled  to  oust  the  Circuit  Courts  of  all  original 
chancery  jurisdiction,  which  is  expressly  given  to  it  by  the  Constitu- 
tion, until  otherwise  prescribed  by  law.  This,  it  is  evident,  would  be 
a  clear  and  palpable  violation  of  the  Constitution,  reaching  and  abro- 
gating the  letter  and  spirit  of  the  instrument,  and  its  general  objects 
and  designs.  Let  us  see  now  whether  the  power  to  issue  the  writ  now 
applied  for,  is,  impliedly  included  in  the  terms  ^^  the  Supreme  Court 
shall  have  a  general  and  superintending  control  over  all  inferior  and 
other  courts  of  law  and  equity."  What,  then,  is  the  true  construc- 
tion to  be  put  upon  these  terms?  The  object  of  inserting  them  is 
obvious  and  manifest.  It  was  to  prevent  a  co-existent  conflict  of  ju- 
risdiction among  the  several  distinct  judicial  tribunals  which  might, 
otherwise,  arise  and  endanger  the  entire  plan  or  form  of  the  govern- 
ment The  Convention  clothed  the  Supreme  Court  with  all  the  ne-. 
cessary  power  that  was  requisite  to  combine  the  subordinate  parts,  in 
order  to  enable  them  to  maintain  a  concert  of  co-operation,  and  a  har- 
mony of  action,  tfacotighoqt  the  entire  judicial  system. 

<  This  principle  they  deemed  highly  important,  and  ieivery  way  es- 
sential for  tiie  maintenance  of  constitutional  liberty  land  the  due  ^d- 
nUoistration  of  public  jnstio^  Hence,  the  Convention :  gave  tben^  by 
express  grtot,  a  supervising:  conttol  over  lull  inferior  courts lofji^w  jand 
equity*.    A/s  the  court  of  error  aod.  appeals  poesesee^.tt^e  «jbtiiibi}te ^<M 
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sqpremacj  in  the  sjstem,  of  course,  it  mo^,  and  does  have,  power  to 
govern,  and  to  enforce  its  own  authority  and  decrees.  If  the  writs  enu- 
merated in  the  Constitution  are  not  sufficient  for  that  purpose,  it  may 
iotm  any  new  one  to  cause  its  mandates  to  be  respected  and  obeyed,  and 
when  it  has  once  prescribed  the  rule  of  action  on  any  given  question, 
the  rule  itself  being  sovereign  and  supreme,  must  be  implicitly  fol- 
lowed and  obeyed  by  all  the  inferior  judicial  tribunals.  To  disobey 
or  question  its  authority,  would  be  to  commit  a  clear  and  palpable 
violation  of  constitutional  duty.  Before,  however,  the  Supreme 
G>urt  can  lay  down  any  governing  rule  of  action  for  the  inferior  and 
other  courts  of  law  and  equity,  they  must  have  either  acted  on  the 
subject,  or  have  positively  refused  to  act.  They  must  first  have  done 
some  unlawful,  illegal  act,  or  they  must  have  omitted,  either  rightly  or 
wrongfaHy,  to  have  acted  at  all.  The  Supreme  Court  cannot  act  in 
advance  of  the  action  of  the  inferior  tribunals,  for,  if  it  could,  it 
might  assume,  by  indirection,  a  constitutional  jurisdiction  not  war- 
ranted by  the  instrument,  but  expressly  forbidden  by  its  will.  When- 
ever the  inferior  courts  have  first  acted,  then  their  action,  if  erroneous, 
is  liable  to  be  revised  and  corrected  by  the  Supreme  Court.  If  these 
positions  be  true,  then  the  Supreme  Court  can  derive  no  authority,  by 
implication,  to  issue  writs  of  injunction,  from  the  terms  "  they  shall  have 
a  general  superintending  control  over  all  inferior  and  other  courts  of 
law  and  equity,^'  as  used  in  the  Constitution. 

This  view  of  the  subject  is  strengthened  and  fully  sustained  by 
the  axth  section  of  the  seventh  article  of  the  instrument,  which  de- 
clares, "  until  the  General  Assembly  shall  deem  it  expedient  to  estab- 
lish courts  of  chancery,  the  Circuit  Courts  shall  have  jurisdiction  in 
matters  of  equity,  subject  to  an  appeal  to  the  Supreme  Court,  in  such 
manner,  as  may  be  prescribed  by  law."  The  Legislature  has  not 
thought  proper,  as  yet,  to  establish  courts  of  chancery ;  and,  of  course, 
the  Circuit  Courts  still  retain  primary  jurisdiction  in  matters  of  equity, 
subject  to  an  appeal.  It  surely  cannot  be  denied,  that  issuing  a  writ 
of  injunction  is  a  matter  in  equity  or  chancery  proceeding;  then,  if 
it  is  such  a  proceeding,  it  belongs  by  constitutional  grant,  in  the  first  in- 
stance, and  primarily,  to  the  Circuit  Courts  and,  consequently,  the  Su- 
preme Court  cannot  assume  or  exercise  any  portion  of  the  constitutional 
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jurisdiction  assigned  to  diose  tribunalsi  without  a  clear  and  manifest 
violation  of  the  instrument*  These  principles  we  regard  as  fun- 
damental, for  thej  Ke  at  the  very  finrndation  of  the  whole  judicial 
sjstem,  and  they  cannot  be  departed  from  without  putting  in  imminent 
hazard  our  entire  plan  or  ibrm  of  government*  Considerations  Uke 
tiiese  have  induced  this  court  to  be  extremely  cautious  in  assuming 
<Hriginal  jurisdiction'  in  doubtful  cases,  or  in  such  as  were  not  expressly 
or  cleariy  included  in  the  grant  of  the  Constitution.  If  the  principles 
we  have  laid  down  be  correct,  then  it  necessarily  follows,  that  the  act 
of  the  Legislature,  giving  to  the  Supreme  Court  power  to  grant  in- 
junctions to  stay  waste  and  proceedings  at  law,  is  a  clear  and  palpable 
violation  of  the  Constitution,  and  therefore  null  and  void.  The  Con- 
stitution of  our  State  is  the  supreme  paramount  law,  unless  it  be  repug- 
nant to  the  Constitution  of  the  United  States;  and,  therefore,  any  legis- 
lative acts  or  provisions  inconsistent  with  its  authority,  and  irrecon- 
cilable with  its  will,  must  be  taken  and  hdd  for  nought.  This  being 
the  case,  the  application  for  the  writ  must,  therefore,  be  disDUSsed 
without  prejudice  or  costs. 
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Wbera  the  dtelmtioii  contained  fire  counts,  two  on  writings  obligatory,  one  on  a  pro. 
SUMOIT  note,  and  two  on  aimple  contract  debts,  and  nil  debet  was  pleaded  to  the 
whole  declaration,  the  plea  was  bad  on  demurrer. 

Where,  at  the  same  time  the  pleas  of  jioymenl  and  set-off  were  pot  in,  and  the  plaintiff 
demurred  to  the  plea  of  nil  debet,  and  filed  replications  to  the  pleas  of  payment  and 
set-off,  tendering  an  issne  to  the  country  in  each,  to  which  the  defendant  does  not  add 
a  mmiliier,  the  plaintiff  is  not  warranted  by  law,  upon  his  demurrer  being  sustained, 
in  taking  judgment  by  nil  dieil, 

Indgmeat,  by  nU  dieit,  may  be  rendered,  where  the  defendant,  after  he  has  appeared 
to  the  action,  has  not  pleaded  at  all,  or  not  within  the  time  prescribed  by  law  or  the 
nUes  of  the  court ;  or  not  in  a  proper  manner ;  or  wbere  he  has  pleaded  some  plea 
not  adapted  to  the  nature  of  the  action,  or  to  the  circumstances  of  the  case,  or  the 
hke. 

Bnc  where  he  has  pleaded,  within  the  time  prescribed,  and  in  a  proper  manner,  pleas 
adapted  to  the  nature  of  the  action  and  circumstances  of  the  case ;  and  which,  if  de- 
termined  in  his  favor,  upon  an  issue  properly  formed  therein,  would  bar  the  action*  or 
so  much  thereof  as  the  pleading  purports  to  answer ;  and  to  which  the  plaintiff  has 
replied,  merely  negativing  the  racts  pleaded,  and  concluding  to  the  country,  a  jndg. 
ment  by  nil  dicit  is  not  warranted  by  law. 

In  such  a  case,  there  is  an  issue  upon  the  record  without  the  nmiUur,  which  is  mere 
matter  of  form,  and  may  in  all  such  cases  be  added  by  the  plaintiff,  subject  to  be 
stmek  out  by  the  defendent  if  he  wishes  to  demur. 

The  nmiUter  is  mere  matter  of  form,  and  if  not  implied  in  the  "  ^.''  added  to  the 
repUcation,  at  least  the  duty  is  imposed  on  the  plaintiff  of  adding  it,  and  trying  the 
iasnee,  instead  of  taking  judgment  by  nil  dicit. 

Where  the  judgment  was  for  **  the  debt  in  the  declaration  mentioned,  to  wit,  $2478 
74  €tB.  debt,  and  $780  77  damages,  to  bear  interest  at  8  per  ct.  until  paid  ;  and  alao 
$491 16  cts.  debt,  and  $103 11  c(s.  damages,  to  bear  interest  at  6  per  ct.  until  paid,  to- 
geiber  with  costs,  the  judgment  was  irregular  and  illegal. 

The  aa  of  Nov.  3, 1836,  makes  it  the  duty  of  the  court  to  adjudge  interest  at  any  rate 
rate  specified  in  the  instrument  sued  on,  not  exceeding  10  per  cent.,  and  to  ascertain 
the  rate  of  interest  to  be  recovered,  and  the  time  from  which  and  until  which  the 
same  shall  be  computed  and  recovered,  and  express  the  same  in  the  judgment. 

Bat  in  this  case  it  is  uncertain  on  what  sum  or  sums  the  interest  is  to  be  computed.  A 
grammatical  construction  of  the  judgment  would  make  it  computable  on  the  damages 
only,  whieh  would  be  wholly  illegal;  and  if  on  debt  and  damages  both,  it  is  equally 
illegal. 

Even  if  computable  on  the  debt  alone,  still  the  judgment  is  uncertain,  irregular,  and  for 
too  much ;  because,  the  interest,  whieh  is  computed  to  the  date  of  the  judgment ,  and 
a<iKudged  as  damages,  would,  by  virtue  of  the  Statute,  bear  interest  from  the  date  of 
judgnieat  at  6  per  cent  per  annum,  which  would  be  also  illegal. 

This  was  an  action  of  debt,  commenced  by  Lorenzo  N.  Clarke 
against  Sheldon  Wooster.  The  declaration  contained  five  counts — 
two  on  writings  obligatory,  one  on  a  promissory  note,  and  two  on 
simple  contracts. 
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The  defendant  pleaded  nil  debeU  payment^  and,  setoff.  The  plain- 
tiflf  demurred  to  the  first  plea,  and  filed  a  general  replication,  conclud- 
ing to  the  country,  to  each  of  the  others.  At  November  Term,  1838, 
the  record  states  that  the  demurrer  was  sustained,  aad  the  replications 
being  unanswered,  and  the  defendant  saying  nothing  further  in  bar, 
&c.,  judgment  was  rendered  for  $2478  94  cts.  debt,  $780  87  cts. 
,  damages,  "  to  bear  interest  at  the  rate  of  eight  per  cent,  until  paid," 
and  also  $491  16  debt,  and  $103  11  damages,  «^to  bear  interest  at 
the  rate  of  six  per  cent.,''  &c.,  and  costs.  There  are  some  other 
matters  on  the  record  which  were  discussed  in  the  arguments,  but  not 
being  noticed  in  the  opinions,  they  are  omitted.  To  the  judgment 
Wooeter  sued  his  writ  of  error. 

Taylor,  for  plaintiff  in  error: 

First.  Ml  debety  may  be  pleaded  in  an  action  on  simple  contract. 
1  ChiU.  Plead.  476,  477,  478.  The  Statute  does  not  aHow  the  party 
to  plead  any  plea  that  denies  the  execution  of  the  instrument  sued  on. 
But  the  averment  of  the  non-existence  of  the  debt  at  the  time  of  the 
plea  pleaded,  which  is  all  the  plea  does  aver,  is  consistent  with  the 
valid  execution  of  the  instrument. 

Second.  To  take  judgment  without  answering  pleas  which  go  to 
the  merits  is  erroneous.  If  plaintiff  take  judgment  without  answering 
the  matter  alleged  against  him  it  is  a  discontinuance.  1  ChiU.  Plead. 
511,  512;  1.  Saund.  Rep.  28  a.  1,  2,  3;  1  Bos.  &  Pul.  411;  1  Hen. 
Bl.  645;  6  Taun.  606;  6  John.  63;  6  Cranch  126;  11  John.  583. 

Third.  Judgment  must  be  for  one  entire  amount,  and  cannot  be  for 
several  distinct  amounts.  The  suit  must  be  for  one  entire  individual 
cause  of  action,  and  the  judgment  must  correspond  in  awarding  the 
recovery  of  one  entire  demand.  3  Black.  Com.  393,  394,  395, 396: 
see  the  authorities  there  referred  to. 

Fourth.  The  original  cause  of  action  is  merged  in  the  judgment, 
and  the  rate  o^  interest  afterwards  is  governed,  not  by  the  terms  of 
the  contract,  but  the  general  law  allowing  interest,  which  is  at  the 
rate  of  six  per  cent.  The  judgment  being  for  more  is  erroneous. 
1  Saund.^  92,  v.  2;  2  Strange  733;  1  ChiU.  Plead.  472.  When  the 
cause  of  action  is  once  determined,  the  contract  ceases  to  have  any 
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operative  effect,  and,  this  principle  embraces  every  thing  that  might 
have  been  litigated  by  the  parties*  1  Black/.  Rep.  (Indiana),  360. 
See  the  Stat,  on  interest. 


Trafnaix  &  Pike,  contra: 

That  the  plea  of  nil  debet  was  held  bad  on  demurrer,  is  no  error* 
Two  of  the  counts  in  the  declaration  are  on  bonds;  and  a  plea  going 
to  the  whole  declaration,  and  bad  for  part,  is  bad  for  the  whole. 

The  replications  put  in  to  the  pleas  left  the  onrxs  probandi  where 
the  pleas  placed  it;  on  the  defendant*  After  the  demurrer  was  sus- 
tained to  the  first  plea,  the  defendant  saying  nothing  further,  nor 
offering  evidence  to  sustain  his  plea,  judgment  went  against  him  by 
nil  dicit.  It  is  true  that  when  the  plaintiff's  replication  concludes  to 
the  country,  he  may  himself  add  the  similiter.  But  we  have  no  issue- 
books  in  our  practice,  nor  any  making  up  of  issue  and  delivery  to  the 
other  party,  and  taking  rule  to  rejoin,  &c.,  as  in  the  English  practice* 
Wherever  a  party  is  in  default,  judgment  goes,  upon  the  calling  of 
the  case*  The  object  of  allowing  the  plaintiff  to  add  the  similiter  in 
England,  was  to  enable  him  to  make  up  the  issue-book,  and  serve  it  on 
his  adversary*  But  by  our  practice  one  party  is  required  to  do  no 
act  for  the  other*  When  the  case  is  called,  each  party  is  bound  to 
make  up  his  pleading  to  an  issue*  If  either  fails  to  do  so  he  is  in 
default* 

The  judgment  is  sufficient.  The  plaintiff  is  allowed  by  law  to  take 
judgment,  bearing  interest  at  the  rate  fixed  in  the  writing,  if  not 
higher  than  10  per  cent.  The  two  bonds  here  bear  interest  at  8,  and 
the  note  at  6  per  cent*  The  judgment  therefore  had  to  be  rendered 
so  that  different  portions  should  bear  interest  at  different  rates* 

RniGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

By  the  assignment  of  errors,  to  which  this  is  a  joinder,  the  following 
questions  are  presented.     1st.  Did  the  court  err  in  overruling  the  plea 
of  nil  debety  on  the  demurrer  of  the  plaintiff  to  said  plea*     3d*  Was 
the  plaintiff  in  the  Circuit  Court  entitled  by  law  to  a  judgment  by  nil' 
dicit.     3d*  Is  the  judgment,  as  given  and  entered  in  favor  of  the 
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plaintiflr  below,  warranted  by  law.     4th*  Ought  the  judgment  to  have 
been  set  aside  on  the  motion  of  Wooster* 

These  questions  will  be  examined  and  disposed  of  in  the  order  in* 
which  they  are  stated. 

Two  counts  of  the  declaratioh  are  founded  on  writings  obligatory, 
and  the  plea  purports  to  answer  the  whole  declaration.  There  caa 
be  no  doubt  that  nil  debet  is  not  a  good  plea  to  so  much  of  the  action 
as  is  founded  on  writings  obligatory,  and  the  rule  is  equally  well  settled 
that  a  plea,  bad  in  part,  is  bad  for  the  whole,  and  therefore  the  plea 
in  question,  was  properly  overruled  by  the  court  on  the  plaintiff's 
demurrer. 

The  record  proves,  as  before  stated,  that  the  replications  of  Clarke  lo 
the  pleas  of  payment  and  set-off,  tender  an  issue  to  the  country  in  which 
Wooster  failed  to  join  by  adding  the  "  simi7i7er,"  and  for  thi^  default, 
judgment  was  given  against  him  by  nil  dicit^  and  the  question  is,  is 
this  such  a  default  in  pleading  as  in  law  justifies  the  plaintiff  below 
in  proceeding  to  take  judgment  against  the  defendant  as  by  nil  diciU 
The  general  rule  is,  that  such  judgment  may  be  entered  in  cases 
where  the  defendant  after  he  has  appeared  to  the  action,  has  not 
pleaded  within  the  tin>e  limited  by  law,  or  the  rules  of  the  court,  or 
in  a  proper  manner,  or  where  he  has  pleaded  some  plea  not  adapted  to 
the  nature  of  the  action,  or  circumstances  of  the  case,  or  the  like. 
2  Arch.  Prac.  8;  1  ib.  120;  Tidd's  Prac.  506.  But  where  the  de- 
fendant, as  in  this  case,  has  pleaded  within  the  time  prescribed,  in  a 
proper  manner  pleas  adapted  to  the  nature  of  the  action,  and  circum 
stances  of  the  case,  which  if  determined  in  his  favor  upon  an  issue  pro- 
perly formed,  thereupon,  would  bar  the  action,  or  so  much  thereof  as 
the  pleading  purports  to  answer,  and  to  which  the  plaintiff  has  re- 
plied merely  negativing  the  facts  pleaded  by  the  defendant,  and 
tendering  an  issue  to  the  country,  such  judgment  is,  in  our  opinion,  not 
warranted  bylaw;  because,  there  is  an  issue  formed  upon  the  record, 
without  the  similiter^  which  is  mere  matter  of  form,  and  may  in  afl 
such  cases  be  added  by  the  plaintiff,  subject  however  to  be  struck  out 
by  the  defendant  if  he  wishes  to  demur  to  the  replication.  AnJt. 
Prac*  125, 126.  An  issue  is  defined  to  be  a  single,  certain,  and  ma- 
terial point  issuing  out  of  the  allegations  and  pleas  of  the  plaintiff  and 
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defeDdant,  coDsistiDg  regularly  of  an  affirmative,  and  negative,  to  be 
tried  by  twelve  men.  Co*  LitU  126;  Bac.  Ab.  Pleas  and  Plead.  G. 
If  this  be  the  true  definition  of  an  issue,  and  that  it  is  there  can  be 
no  doubt,  the  facta  affirmed  by  Wooster,  and  denied  by  Clarke,  cer- 
tainly constituted  an  issue  which  was  material  and  capable  of  being 
tried  by  a  jury,  and  the  omission  to  add  the  similiter^  which  might  as 
well  have  been  added  by  the  plaintiff  as  the  defendant,  surely  cannot 
be  regarded  otherwise  than  as  a  merely  formal  defect;  if,  indeed,  it 
is  not,  as  it  has  been  held  in  England  to  be,  implied  in  the  ^^^c.'^ 
added  to  the  pleading.  Sayer  vs.  Pocock,  1  Cozoper  408.  It  is  cer- 
tainly trae  that  the  omission  to  add  the  similiter,  was  originally  holden 
to  be  matter  of  substance  not  to  be  aided  or  amended.  1  Str.  641. 
But  the  contrary  has  been  uniformly  ruled  since  the  decbion  of  the 
case  in  Cowper  above  cited,  in  which  in  delivering  the  judgment  of 
the  court.  Lord  Mansfield  says,  ^  one  is  ashamed  and  grieved  that  such 
objections  remain.  They  have  nothing  to  do  with  the  justice  of  the  case, 
but  only  serve  to  entangle  without  being  of  the  least  aid  in  preventing 
irregularity.  Without  considering  whether  it  is  within  the  Stat,  of  Jeo* 
fails  or  not,  it  is  best  to  amend  to  avoid  a  writ  of  error,  and  there  are 
tiiese  grounds  which  satisfy  me  that  the  matter  ih  the  case  is  amendable. 
1st.  That  it  is  an  omission  of  the  Clerk.  2d.  I  will  in  this  case  adopt 
the  reasoning  of  Lord  Coke,  and  construe  ^  &c.''  every  necessary 
matter  that  ought  to  be  expressed.  Cb.  Litt.  176.  3d.  By  amend- 
ing, (he  court  only  make  that  right  which  the  defendant  himself  un- 
derstood to  be  so  by  going  down  to  trial."  And,  notwithstanding  the 
facts  in  the  case  of  Sayer  vs.  Pocock,  are  not  in  every  respect  similar 
to  the  facts  of  the  case  before  us,  the  principle  upon  which  the 
amendments  were  admitted  in  the  former,  applies  with  equal  force  to 
the  latter,  regarding  the  similiter  as  mere  matter  of  form,  implied  in  the 
^^  &c.,'^  adopted  and  added  to  the  replication,  and  thereby  imposing 
on  the  plaintiff  the  necessity  of  trying  the  issues  so  formed  in  some 
manner  authorized  by  law.  We  are,  therefore,  of  the  opinion  that 
the  plaintiff,  instead  of  entering  the  judgment  as  by  nil  didt,  or  for 
want  of  a  plea,  was  bound  by  law  to  have  proceeded  to  a  trial  of  the 
issues  on  record  in  the  case,  the  addition  of  the  similiter  being  only 

matter  of  form,  which  he  ought  to  have  supplied  before  the  case  was 
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tried,  as  the  defendaDt  had  omitted  to  do  it.  But  the  omission  thereof 
would  not  of  itself  vitiate  the  verdict  or  justify  a  judgment  bj  nil  dicil 
m  any  form. 

The  judgment  is  uncertain  in  itself,  and  does  not  pursue  or  conform 
to  the  provisiona  of  the  Statute,  approved  November  3d,  A*  D.  1836, 
by  virtue  of  which  interest  may  be  adjudged  at  any  rate  specified  in 
the  instmrnent  sued  on,  not  exceeding  ten  per  cent  per  annum^  accord*- 
ing  to  the  stq)ulations  of  the  contract:  besides  which  the  judgment  is  fi>r 
too  much.  The  act  above  cited  makes  it  the  duty  of  the  court,  in  all 
cases,  to  ascertain  the  rate  of  interest  to  be  recovered,  and  expre» 
the  same  in  the  judgment.  Instead  of  conforming  to  the  provisioif 
of  the  Statute,  the  court,  as  appears  by  the  judgment  before  ub^  coip- 
pnted  the  interest  which  had  accrued  on  someof  the  demands  specified 
in  the  declaration  at  the  date  of  the  judgment,  and  then  proceeded  to 
give  judgment  for  such  demands,  as  well  for  the  debt  in  the  declaration 
mentioned,  and  the  interest  for  the  amount  computed  thereon  as  afore- 
said, as  for  so  much  damages  sustained  by  reason  of  the  detention  of 
such  debt,  to  bear  interest  at  the  rate  mentioned  in  the  judgment  f 
which  does  not  ascertain  with  sufiicient  certainty  whether  the  interest 
specified  in  the  judgment  shall  be  computed  from  the  several  sums  ad- 
judged to  the  plaintiff,  or  upon  either  the  debt  or  damages  only;  and 
if,  upon  either  separately,  it  is  not  defined  with  sufficient  certainty 
which  shall  bear  the  interest,  or  the  time  from  which,  or  until  which, 
the  same  shall  be  computed  and  recovered,  according  to  the  provi- 
sions of  the  Statute  above  quoted.  A  grammatical  construction  of  the 
language  used  in  the  judgment,  would  properly  restrict  the  computa- 
tion of  interest  especially  adjudged,  to  the  damages  only,  which  would 
be  wholly  illegaL  Again,  by  disregarding  the  grammatical  con- 
struction of  the  sentence,  the  language  used  might,  and  probably 
would  in  the  common  acceptation  thereof,  have  to  be  regarded 
as  giving  interest  upon  the  several  sums  adjudged  as  debt  and  dam- 
ages, in  which  event,  the  judgment  would  be  for  too  much.  But  sup- 
pose it  applied  alone  (which,  in  our  opinion,  it  cannot  by  any  fair  and 
reasonable  construction)  to  the  sums  adjudged  as  debt,  still  the  judg- 
ment would  be,  not  only  informal  and  uncertain,  but  for  a  larger  sum 
than  is  authorized  by  law  upon  the  premises,  as  set  forth  in  the  judg- 
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ment,  because  the  interest  computed  to  the  date  of  the  judgment,  and 
adjudged  as  damages  for  the  detention  of  the  debt  would,  bj  virtue 
of  the  provisions  of  the  Statute,  bear  interest  at  the  rate  of  six  per 
centum  per  annum  from  the  date  of  the  judgment  until  paid.  The 
whole  amount  of  the  accruing  interest  upon  which  is^  therefore,  by 
tins  judgment  illegallj  recovered  of  the  defendant,  as  without  this  the 
the  plaintiff  recovers  the  full  amount  of  interest  as  stipulated  in  the 
contract  which  is  all  that  the  law  will  suffer  him  to"  have. 

The  view  which  we  have  taken  renders  it  wholly  unnecessary  for 
lis  to  examine  the  fourth  question  presented  by  the  assignment  of  er- 
rors, as  the  judgment  must  be  reversed  for  the  reasons  and  upon  the 
grounds  before  stated,  and  no  question  thereupon  can  arise  on  the  re- 
torn  of  the  case  to  tlie  Circuit  Court,  and,  therefore,  we  express  no 
opinion  upon  it* 

Whereupon,  it  is  the  opinion  of  this  court,  that  the  judgment  of  the 
CSrcuit  Court  of  Conway  county,  given  in  this  case,  ought  to  be,  and  is 
hereby,  reversed,  annulled,  and  set  aside  with  costs,  and  the  cause 
remanded  to  said  Circuit  Court,  for  further  proceedings  therein  to  be 
there  had,  according  to  law  and  not  inconsistent  with  this  opinion. 
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John  Clabk  against  William  C.  Gibson. 
Ebbor  to  Chicot  Circuit  Court. 

Wh^re  U  is  istigoed  for  error  that  the  court  below  erred  Iq  overruling  i  rootioo 
to  ditmias  for  want  of  i  bond  for  coats ;  in  order  to  obtain  a  revarsal,  the  record 
moat  eatabliah  the  non-residence  of  the  piaintiflf.  If  it  doea  not,  the  preaumption  ia 
in  favor  of  the  decision  below. 

the  want  of  bond  for  costs,  where  the  plaintiff  ia  a  non.reaident,  mav  now  fte  taken 
advantage  of  by  motion  :  but  the  law  now  allowing  that  to  be  done,  does  not  change 
the  nature  of  the  defence,  or  preacribe  the  time  within  which  the  defendant  shall  be 
at  liberty  to  avail  himaelf  of  it. 

It  is,  therefore,  atill  matter  in  abatement  only,  whether  interposed  by  plea  or  motion; 
and  if,  inatead  of  availing  himaelf  of  thia  defence  at  the  proper  time,  the  defendant 
interposes  a  defence  to  the  merita,  he  waived  the  objection  altogether. 

And  the  rule  ia  the  aame  whether  he  pleada  generally  to  the  merits,  or  demurs,  before 
or  after  bia  motion  to  dismiss.    In  either  case  he  waivea  the  objection. 

If  the  writing  aued  on  be  not  made  a  part  of  the  record  by  oyer  or  otherwiae,  it  ia 
no  part  of  the  record,  though  a  copy  of  a  writing  agreeing  with  that  sued  on  is  found 
among  the  papera.  And  it  makea  no  difference  that  oyer  waa  regularly  craved,  if 
the  record  doea  not  ahow  that  it  waa  granted. 

This  was  an  action  of  debt  brought  by  Gibson  against  Clark^  on  a 
writing  obligatory  for  the  sum  of  f  2,000.  The  declaration  was  in 
technical  form,  and  sufficient.  A  bond  for  costs  was  filed,  in  the  con- 
dition of  which  it  is  stated  that  Gibson  was  a  non-resident.  The  de- 
fendant craved  oyer,  but  there  was  no  showing  on  the  record  that  his 
prajerwas  either  granted  or  refused;  although  the  transcript  con- 
tained a  copy  of  a  bond  for  $3,000,  executed  by  Clark  and  others. 
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The  final  entrj  in  the  case,  and  the  only  material  one  after  the 
prayer  of  oyer,  was,  that  the  defendant  moved  to  dismiss  for  want  of 
a  sufficient  and  legal  bond  for  costs,  which  was  overruled*  He  then 
demurred  to  the  declaration,  the  plaintiff  joined,  and  the  demurrer 
was  overruled,  and  judgn^ent  was  rendered  for  the  plaintiff*  by  nil 
diciU     To  this  judgment  the  defendant  below  sued  his  writ  of  error. 

Trafnall  &  Cocke,  for  plaintiff* in  error: 

The  declaration  describes  the  joint  and  several  obligation  sued  on 
in  this  case,  as  a  several  obligation  only ;  and  the  only  question  pre- 
sented by  the  record,  is,  is  there  such  a  variance  between  the  allega- 
tion and  evidence,  that  the  plaintiff*  does  not  show,  by  his  pleading 
that  he  is  entitled  to  a  judgment. 

Chit.  p.  271,  lays  down  the  rule  to  be  that  a  trifling  variation  in 
setting  out  a  contract,  a  record,  or  written  instrument  is  fatal:  because 
it  does  not  appear  that  the  contract  given  in  evidence  is  that  on  which 
the  plaintiff*  declares. 

Starkiej  upon  the  same  subject,  p.  1520,  says,  it  is  in  the  nature  of 
things  impossible  that  a  transaction  detailed  upon  the  record,  can  be 
identical  with  the  one  proved,  if  the  proof  vary  in  the  sligbtest  par- 
ticular, be  it  in  its  own  nature  ever  so  insignificant. 

These  plain  and  simple  rules,  wliich  are  of  universal  application, 
are  fully  illostrated  in  the  case  of  Bristom  vs.  WriglUj  Doug.  665,  and 
efltabliflbed  by  Lord  Mansfield  in  an  unanswerable  argument.  Chit, 
in  pages  274,  275,  276,  and  316,  317,  has  compiled  a  number  of 
cases,  exemplifying  the  same  principles,  under  almost  every  combina- 
tion of  circumstances. 

From  all  which,  it  wiU  appear,  that  every  variation  as  to  date,^8aBi, 
names,  or  nature  of  obligation,  is  a  matter  of  description,  is  invariably 
held  to  be  fatal  to  the  pleading. 

In  this  case  the  statement  of  the  joint  obligation  is  enenlial  to  Oie 
correct  description  and  identity  of  the  instrument.  Although  the  ob- 
ligors are  liable  in  a  joint  as  well  as  in  separate  actions,  yet  the  jomt 
and  several  promises  cannot  be  separated  in  describing  and  distin- 
gutshing  the  obligation  sued  on. 

A  joint  and  several  obligation  occupies  a  middle  ground  between 
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joint  oUigatioDS  and  several  ones,  and  whilst  it  has  the  features  of  each, 
it  is  entirelj  of  a  distinct  and  different  nature*  and  a  descriptioa  of  a 
several  obligatioo,  would  no  more  comprehend  a  joint  obligation  than 
a  joint  and  several  one. 

And  this  will  be  seen,  not  only  bj  referring  to  the  forms  of  Chittj, 
where  the  contract  is  always  described  as  jdnt  and  several  in  suite 
against  the  several  obligors,  but  in,  a  great  number  of  cases  decided 
in  the  New- York  and  Kentucky  Reports  upon  the  same  subject. 

AsHiiEY  &  Watkius,  contra: 

No  question  can  arise  as  to  the  sufficiency  of  the  bond  for  costs* 
It  is  in  conformity  with  Steele  and  McCan^belPs  Digest^  under  which 
the  actions  were  commenced,  and  the  bonds  for  costs  given.  Even 
if  the  bonds  are  defective*  the  objections  were  not  taken  in  apt  time; 
but,  after  the  defendant  had  attempted  to  make  himself  a  party  to 
suit,  by  entering  an  appearance  for  the  purpose  of  demurring.  And, 
in  any  event,  the  provision  in  Steele  and  McCampbellj  tit*  Judicial 
Proceedings^  sec.  5,  requiring  a  bond  for  costs  in  the  case  of  a  non-re- 
sident plaintiff  is  only  declaratory  without  any  sanction,  except  such 
as  the  Circuit  Court,  by  a  rule  upon  the  party,  may  impose.  And  this 
court  has  decided  the  want  of  a  bond  for  costs  to  be  a  defect  which 
may  be  cured  at  any  time  during  the  progress  of  the  cause,  and  ac- 
cording to  the  rule  established  by  this  court  in  cases  arising  under  the 
old  Digest,  the  objection  was  not  aptly  taken,  because  it  should  have 
been  by  plea  in  abatement,  and  not  upon  motion:  nor  is  there  any 
evidence  going  to  show  this  court,  or  the  court  below,  that  the  de- 
fendant in  error  was  a  non-resident,  either  at  the  time  of  the  motion 
being  made,  or  at  the  commencement  of  the  suit;  so  the  court  bek>w 
erred  only  in  entering  the  nK)tion  to  dismiss,  instead  of  striking  it  off 
the  files. 

The  record  in  these  cases  presents  nothing  but  a  regular  and  valid 
judgment  by  nil  dicit.  True,  the  defendant  below,  after  the  grant  of 
oyer,  attempted  to  demur  for  a  variance.  But,  as  I  understand  the 
statutory  provisions  concerning  demurrers,  if  sufficient  appeared  in 
the  proceedings  to  enable  the  court  below  to  give  judgment,  it  was 
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, bound  to  do  so,  according  to  the  verj  right  of  the  cause,  unless  the 
party  demurring  had  specially  set  out  in  his  demurrer,  any  such  de- 
fect or  imperfection  as  would  have  been  ground  of  general  demurrer 
at  the  common  law.  Rev.  Stat.  tit.  Prac.  at  Law^  sec,  60.  The 
plaintiff  in  error  did  not  set  out  any  defect  or  imperfection  in  his  de- 
murrer, and  the  question  whether  such  defect  or  omission  in  the  de- 
murrer, can  (in  the  face  of  the  positive  Statute)  be  waived  by  any  act 
or  consent  of  the  parties,  does  not  arise  in  this  case,  because,  the  de- 
fendant in  error  did  not  join  in  the  demurrer,  or  in  any  way  make 
himself  a  party  to  it.  So  the  court  below  acted  properly  in  wholly 
disregarding  such  a  demurrer^  and  in  omitting  to  render  any  judgment 
upon  it. 

As  regards  the  merits  of  the  case,  sufficient  appears  upon  the  de- 
claration and  the  writing  obligatory  given  in  oyer,  to  entitle  the  plain- 
tiff below  to  judgment,  in  other  words  the  declaration  is  a  good  one, 
and  the  action  is  rightly  brought. 

The  writing  obligatory  sued  on  in  this  case  is  in  terms  a  joint  and 
several  one.  The  general  principle  on  this  subject  is  that  a  contract 
written,  or  instrumerit,  should  be  declared  on  according  its  legal  effect. 
I  Chit.  334;  Stephen  on  Plead.  432;  GoulcPs  Plead.  182;  and  the 
cases  there  cited.  According  to  its  legal  effect  then,  the  writing  ob- 
ligatory in  this  case,  was  as  much  the  individual  obligation  of  the 
plaintiff  in  error  as  if  he  alone  had  executed  it.  The  parties  may  be 
sued  jointly  or  separately,  the  note  may  be,  and  usually  is,  stated  to 
have  been  made  by  the  defendant  alone.  Chit,  on  Bills,  1th  ed. 
346.  When  a  contract  is  joint  and  several,  in  an  action  against  one 
it  is  not  necessary  to  notice  the  other.  2  Chit.  Plead.  (7th  Am.  ed.) 
116;  and  see,  also,  Gould's  Plead.  206,  sec.  69;  ib.  278,  sec.  114. 

Quere.  Is  not  a  grant  of  oyer  wholly  inoperative  unless  the  defend- 
ant avails  himself  of  it  to  some  substantial  purpose,  as  to  demur  spe- 
cially for  a  variance,  or  to  set  out  the  deed  in  pleading. 

This  the  defendant  below  did  not  do,  and  can  the  court  here  no- 
tice any  thing  in  this  record  save  a  plain  declaration  upon  a  several 
writing  obligatory.  The  appearance  of  the  defendant  in  a  valid 
manner  and  a  valid  judgment  by  nil  dicit. 
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Rnroo,  Chief  Justice,  delivered  the  opinion  0/  the  Court: 
The  plaintiff  by  his  assignment  of  errors,  to  which  there  is  a  join- 
der, presents  but  two  questions.  1st.  Did  the  court  err  in  overruling 
his  niotion  to  dismiss  the  suit  for  the  want  of  a  sufficient  bond  for 
costs  ?  2d.  Did  the  court  err  in  overruling  his  demurrer  to  the  plain- 
tiff's declaration?  The  fact  that  the  plaintiff  was  a  non-resident  of 
this  State  when  the  suit  was  commenced,  is  not  established  bj  anj 
thing  contained  in  the  record,  and,  therefore,  upon  the  principles  stated 
and  acted  upon  bj  this  court,  in  the  case  of  Smith,  ei  als.,  vs.  Dudley, 
ea?V  of  Talbot,  dec'd,  decided  at  the  late  term  thereof,  we  are  bound 
by  law  to  presume  that  the  decision  of  the  court,  refusing  to  dismiss 
the  suit  on  that  ground,  was  correct.  In  addition  to  which,  it  has 
been  held  by  this  court,  in  the  case  of  Means  vs.  Cromwell,  1  Ark. 
Bep.  247,  that  the  failure  of  a  non-resident  plaintiff  to  file  bond  and 
security  for  costs,  is  matter  in  abatement  only,  which  may  be  taken 
advantage  of  by  plea,  or  motion  made  in  pursuance  of  the  provisions  of 
the  Statute  in  such  case  provided,  and  although  that  decision,  so  far  as 
it  relates  to  the  taking  advantage  of  this  objection  to  the  proceedings 
by  motion,  was  governed  by  statutory  provisions  since  repealed;  yet 
the  Statute,  approved  March  3,  1838,  Rev.  Stat.  201,  under  the  pro- 
visions of  which  this  motion  was  made,  notwithstanding  it  changes 
materially  the  law  on  this  subject,  as  to  the  manner  of  interposing  this 
defence  by  motion,  does  not  in  any  respect  change  the  nature  of  the  de- 
fence itself,  or  prescribe  the  time  within  which  the  defendant  shall  be 
at  liberty  to  avail  himself  of  it;  and,  therefore  it  must  be  regarded  still 
as  matter  in  abatement  only,  and  whether  interposed  by  plea  or  by 
motion  made  under  the  provisions  of  this  Statute  above  cited,  when 
the  plaintiff  is  a  non-resident  of  this  State  at  the  time  of  the  institu- 
tion of  his  suit,  must  be  made  in  the  order,  and  within  the  time  pre- 
scribed by  lawi  for  pleading  in  abatement  any  personal  disability  of 
the  plaintiff  to  sue;  and  if  the  defendant,  instead  of  availing  himself 
of  this  defence  at  the  proper  time,  interposes  a  defence  to  the  merits 
of  the  action,  the  law  regards  him  as  waiving  the  objection  altogether, 
upon  the  same  principle,  by  which  the  defendant  is  precluded  by  law 
from  inasting  upon  any  other  matter  of  defence  in  abatement,  if 

he  omits  to  take  advantage  of  it  in  the  established  order  of  pleading, 
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or  pleads  to  the  action  itself,  iD  bar  thereof,  either  before  or  after 
presenting  the  matter  in  abatement:  and  upon  this  principle  the  de- 
fendant below  must  be  considered  as  waiving  upon  the  record,  his 
motion  to  dismiss,  when  he  demurred  to  the  declaration,  and  his  ad- 
versary joined  in  the  demurrer.  The  law  regards  a  general  de- 
murrer to  the  declaration  as  a  defence  to  thQ  action  itself,  in  bar 
thereof,  and  therefore  does  not  permit  him  to  assign  as  error  any 
thing  in  the  decision  or  judgment  of  the  court  given  upon  said 
motion;  for  it  appears  that  he  has,  by  his  own  voluntary  act,  waived 
this  matter  of  defence,  and  rested  his  defence  upon  matter  in  bar  of 
the  action  itself. 

The  second  question  presented  by  the  as^gnmcnt  of  errors,  al- 
though argued  at  the  bar,  and  mainly  relied  upon  by  the  plaintiff 
that  there  is  a  material  variance  between  the  obligation  set  forth  in  the 
declaration,  and  the  one  exhibited  upon  oyer,  is  not  presented  by  the 
record  before  us,  because  it  does  not  appear  therefrom  that  oyer  of  the 
writing  obligatory  sued  on,  though  regularly  craved,  was  ever  granted; 
and  notwithstanding  a  joint  and  several  writing  obligatory,  purporting 
to  have  been  made  and  executed  by  the  defendant  below,  and  three 
others,  whose  names  are  not  mentioned  in  the  declaration,  corres- 
ponding in  every  other  respect  with  the  one  therein  mentioned  and 
described,  appears  in  the  transcript  of  the  record  before  us,  it  does 
jQot  in  any  manner  authorized  by  law  appear  to  have  been  made  a 
part  of  the  record  of  this  case;  and,  therefore,  this  court  in  adjudi- 
cating the  case,  is  not  at  liberty  to  regard  it  as  a  part  of  the  record 
thereof.  Divested  of  which,  the  record  presents  simply  a  deelaratioD 
in  debt,  upon  a  writing  obligatory,  legally  sufficient  and  technically 
formal  in  all  its  parts,  the  demurrer  to  which  was  correctly  overruled 
by  the  court. 

Wherefore,  it  is  the  opinion  of  this  court,  that  there  is  no  error  in 
the  judgment  of  the  Circuit  Court  given  in  this  case  for  the  defendant 
in  error,  and  that  the  same  ought  to  be,  and  is  hereby,  in  all  things 
affirmed  with  costs. 
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la  order  to  referse  i  judgment  for  erroneoos  overmling  by  the  court  below  of  a  mo. 

doo  to  dJenuN  for  want  of  a  bond  for  costs,  the  non-residence  of  the  plaintiff  mast 

be  established  by  the  record. 
Sach  a  motion  cannot  be  made  afrer  a  defence  in  bar  is  interposed. 
I  Where  the  record  sutes  that  the  defendant  **  demurred  to  the  plaintifTs  declaration  ;'* 

but  no  written  demurrer  appears  on  the  record,  nor  are  any  special  causes  of  de- 

narrer  set  forth,  although  the  court  was  not  bound  to  receive  such  a  demurrer  and 

admit  it  upon  the  record ;  still,  if  placed  on  the  record,  it  is  equivalent  to  a  declara. 

tioa  o(  the  defendant,  made  in  open  court,  that  he  wilt  go  no  further  in  the  case* 

lieoanse  his  adversary  has  not  shown  sufficient  matter  asainst  him. 
And  wbea  adiaittted  on  the  record,  the  court  is  bound  to  regard  it  as  a  general 

desMrrer. 
Bat  such  a  statement  on  the  record  as  to  the  pleading  of  any  matter  of  fact  required  by 

law  10  be  specially  pleaded,  would  be  disregarded. 
A  joinder  in  demurrer  is  mere  matter  of  form,  and  may  be  filed  at  any  time;  and, 

therefore,  where  the  defendant  demurred  to  the  declaration,  to  which  demurrer  the 

plaintiff  filed  no  joinder,  and  the  court  gave  judgment  for  the  plaintiff  without  re- 

gardiog  the  demurrer,  it  must  be  presumed  that  the  court  overruled  the  demurrer, 

and  adiudged  the  declaration  sufiicient  in  law. 
If  the  final  judgment  rendered,  is,  upon  the  whole  record,  authorised  by  law,  no  court 

axereising  appellate  jurisdiction  over  the  subjeci,  will  reverse  or  disturb  if,  though 

errors  and  irregularities  in  the  previous  proceedings,  not  affecting  the  merits  of  the 

ease,  may  appear  in  the  record. 
V,  therefore,  the  proceedings  as  to  the  demurrer  in  this  case  were  irregular,  or  even 

illegal,  and  if  no  direct  adjudication  was  ever  made  upon  it;  still  if  a  good  cause  of 

action,  suted  in  legal  farm,  appears  upon  the  declaration,  the  defendant  below  could 

not  have  been  prejudiced  by  such  irregularity,  illegality  of  omission,  and  therefore 

ean  derive  no  benefit  therefrom,  to  the  injury  of  the  other  party,  and  against  the 

justice  of  the  case. 
llie  provisions  in  the  Reyised  Statutes,  in  regard  to  demurrers  and  amendments  after 

demurrer,  do  not  essentially  differ  from  those  contained  in  Si.  27  Eliz.  and  4  &  5 

Atme,  uken  together,  and  the  adjudications  upon  the  latter  will  generally  apply  to 

sach  cases  as  arise  under  the  former. 
The  party  demurring  is  required  specially  to  express  in  his  demurrer  the  particular  de. 

fact  or  imperfection  which  vitiates  the  pleading ;  and  is  prohibited  from  so  express. 

ing  in  his  demurrer  any  matter  which  is  only  cause  of  special  demurrer  at  the  com. 

moo  law ;  while  it  is  enjoined  upon  the  court  to  amend  any  defect  or  imperleciion 

not  so  expressed  in  the  demurrer. 
When  the  pleading,  so  amended,  exhibits  sufficient  matter  to  enable  the  court  to  give 

judgment  according  to  the  right  of  the  cause,  judgment  must  be  given  thereupon, 

without  regarding  any  defect  or  imperfection  in  the  pleading. 
Bm  this  general  rule  is  to  be  understood  with  this  exception,  that  the  court  cannot 

amend  as  to  matters  of  fact  which  are  not  in  any  manner  slated  by  the  parties. 

When,  therefore,  the  facts  stated  cannot,  under  any  form  of  stating  them,  be  made 

to  exhibit  a  legal  cause  of  action  or  ground  of  defene^,  the  court  ie  bound  to  decide 

the  matter  against  the  party,  whose  pleading  is  so  defective,  because  he  does  not 

show  any  legal  rieht  to  the  thing  in  demand. 
The  declaration  in  tnis  case  being  sufficient,  and  the  defendant  not  having  specified  in 

liis  demurrer  in  what  particular  the  pleading  is  defective,  the  court  cannot  regard 

such  defect  or  imperfection,  but  is  bound  to  amend  the  same. 
The  queatioa  therefore  of  variance  between  the  writing  given  on  oyer,  and  the  decla. 

nXioUf  cannot  arise  in  this  court. 
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This  was  an  action  of  debt,  commenced  and  prosecuted  bj  Gibson 
against  Davies  in  the  Circuit  Court  of  Chicot  county,  upon  a  writing 
obligatory,  which  is  described  in  the  declaration  as  the  single  obliga- 
tion of  the  defendant.  At  the  term  to  which  the  original  writ  was 
returnable,  Davies  appeared  and  craved  oyer  of  the  supposed  writing 
obligatory  in  the  declaration  mentioned,  which  was  granted  by  filing 
a  copy  thereof.  The  record  then  states  that  the  defendant  by  his 
attorneys  demurred  to  the  plaintiff's  declaration,  ^^  when,  on  motion 
of  Gibson,  the  case  was  continued  until  the  next  morning.''  The  re- 
cord then  shows  that  Davies,  on  the  next  day,  *^  moved  the  court  to 
dismiss  this  suit  for  want  of  sufficient  bond  for  costs  having  been  filed 
in  this  case,  which  was  overruled,"  and  without  taking  any  notice  of 
the  demurrer  previously  mentioned,  which  does  not  appear  to  have 
been  withdrawn  or  joined,  or  in  any  manner  disposed  of  by  the  court, 
shows  a  judgment,  by  nil  dicit^  given  against  Davies  for  the  debt  in 
the  declaration  mentioned  with  interest  and  costs  of  suit. 

The  oyer  given  as  above  stated  of  the  obligation  sued  on  is  as  fol- 
lows. "  $2,000.  On  or  before  the  first  day  of  February,  one  thousand 
eight  hundred  and  thirty-eight,  we  promise  jointly  and  severally  to 
pay  William  C.  Gibson  or  order  two  thousand  dollars  for  value  re- 
ceived.    Witness  our  hands  and  seals  this  15th  day  of  March,  1836. 

W.  B.  PATTON,  [L.  s] 
BEN  PATTON  by  J.  Clark  [l.  sJ 
JOHN  CLARK  [l.  s.] 
A.  H.  DAVIES  [l.  a.] 
The  argument  in  this  case  was  the  same  as  in  Clark  vs.  Gibson^ 
page  110. 

RiNGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  plaintiff,  by  his  assignment  of  errors  to  which  there  is  a  join- 
der, questions  the  decision  and  judgment  of  the  court,  in;  Ist.  Over- 
ruling his  motion  to  dismiss  the  suit,  on  the  ground  that  no  sufficient 
bond  and  security  for  costs  was  filed  by  the  plaintiff  below,  at  or  be- 
fore the  commencement  of  the  suit:  2nd.  Giving  final  judgment  for 
the  plaintiff  below,  without  adjudicciling  upon,  or  in  any  manner  dis- 
poring  of  his  demurrer  to  the  declaration:    3d.  Giving  final  judg- 
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meat  ibr  the  plaintiff  below,  his  declaration  being  insufficient  in  law 
to  warrant  or  jostiij  such  judgment. 

The  motion  to  dismiss  does  not  appear  to  have  been  supported  by 
any  eridence  establishing  the  fact  of  Gibson's  non-residence  at  the 
time  of  the  commencement  of  the  suit,  and  it  certainly  is  not  a  fact 
the  existence  of  which  the  law  will  presume  from  any  thing  contained  in 
the  record;  besides  which,  th^  motion  to  dismiss  appears  to  have  been 
made  after  a  defence  in  bar  of  the  action  was  interposed,  and  there- 
fi>re  the  question  in  every'  aspect  in  which  it  can  be  viewed,  is  within 
the  principle  heretofore  stated  and  recognized  by  this  court  as  appli- 
cable to  this  case,  in  the  case  of  Clark  vs.  Gibson^  decided  at  the 
present  term,  and  other  cases  there  cited;  therefore,  the  Circuit 
Court  does  not  appear  to  have  erred  in  refusing  to  dismiss  the  case  on 
said  motion. 

The  second  question  presents  more  difficulty.  The  record  simply 
states  that  the  defendant  ^'  demurred  to  the  plaintiff's  declaration," 
but  no  demurrer,  either  formal  or  informal,  is  transcribed  with  the  re- 
cord; and  it  does  not  appear  that  any  demurrer  specifying  or  specially 
setting  forth  any  particular  defect  or  imperfection  in  the  declaration, 
or  any  other  proceeding  in  the  case,  as  mentioned  in  the  60th  section 
of  the  act  regulating  the  practice  of  law,  approved  December  18, 
1837,  Rev.  Stat.  Ark.  627,  which  was  in  force  when  this  proceed- 
ing was  had,  was  ever  tiled  or  otherwise  interposed.  Nor  does  it  ap- 
pear that  the  court,  or  the  plaintiff  below,  regarded  this  statement  in 
the  record  as  a  defence  to  the  action,  for  the  latter  never  joined  in  it, 
and  the  former  pronounced  final  judgment  for  the  plaintiff,  without 
even  noticing  it.  The  only  rational  conclusion  appears  to  us  to  be 
that  the  court  regarded  this  statement  in  the  record  as  a  mere  nullity, 
and  not  entitied  to  any  consideration  whatever,  or  held  the  declara- 
tion sufficient  in  law  to  maintain  the  plaintiff's  action  against  the  de- 
fendant, and  therefore  gave  judgment  for  him  notwithstanding  the  de- 
OMirrer,  and  this  imposes  upon  us  the  necessity  of  determining  whether 
the  record  before  us  shows  any  defence  which  the  court  was  bound  to 
notice.  ChiUy  in  his  Treatise  on  Pleading,  says  vol.  1,  p.  700,  '^  a 
demurrer  has  been  defined  to  be  a  declaration  that  the  party  demurr- 
ing will  go  no  fiiKher,  because  the  other  has  not  shown  sufficient  mat- 
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ter  against  him,"  and  '^  in  point  of  form  no  precise  words  are  neces- 
sarj  in  a  demurrer,  and  a  plea  which  is  in  substance  a  demurrer, 
though  very  informal,  wilLbe  considered  as  such;  and  it  is  a  general 
rule  that  there  cannot  be  a  demurrer  to  a  demurrer."  1  Chit.  Plead, 
p.  705*  Other  definitions  not  differing  in  substance  or  effect,  though 
stated  in  different  language,  may  be  found,  which  we  do  not  deem 
it  necessary  to  cite  in  this  place,  as  in  our  opinion  the  single  term 
"  demurred,"  as  expressed  in  the  record  before  us,  comprehends  as 
much  as  would  be  comprehended  by  the  language  used  in  defining 
the  term  "  demurrer,"  and  must  be  regarded  as  equivalent  to  a  decla- 
ration of  the  defendant  made  in  open  court,  and  placed  upon  the  re- 
cord of  the  court,  that  he  will  "stay"  or  "  go  no  further"  in  the  case, 
because  his  adversary  has  not  shown  sufficient  matter  against  him;  and 
as  no  precise  words,  or  special  form  are  required  in  a  demurrer,  and 
there  can  be  no  demurrer  to  a  demurrer,  the  court,  after  the  state- 
ment had  been  admitted  on  the  record,  was  bound  to  regard  it  as  a 
general  demurrer  to  the  declaration,  notwithstanding  it  would  not,  in  our 
opinion,  have  constituted  such  a  demurrer  as  the  court  was  bound  to 
receive  and  admit  on  the  record,  and  the  court  would  have  been 
completely  justified  in  disregarding  and  excluding  it  from  the  record 
altogether  in  the  first  instance;  and,  to  prevent  misconception  on  this 
subject  we  will  remark  here,  that  when  the  defence  comprises  matter 
of  fact  instead  of  law,  such  statement  or  notice  of  the  plea  on  the 
record  mulst,  as  a  general  rule,  be  disregarded.  At  least,  such  would 
be  the  case  where  the  matter  of  defence  relied  on  must,  by  law,  be 
pleaded  specially;  and,  although  the  demurrer  in  this  case  could  not 
be  legally  overlooked  or  disregarded,  either  by  the  plaintiff  below  or 
the  court,  yet  inasmuch  as  the  joinder  in  demurrer  is  merely  matter 
of  form,  and  "  may  be  filed  at  any  time,"  by  virtue  of  the  fifth  section 
4>f  the  Statute  before  cited,  Rev.  Stat.  Ark.  637,  and  as  the  court 
proceeded  to  give  final  judgment  for  the  plaintiff  below,  notwithstand- 
fitanding  the  demurrer  to  his  declaration,  we  are  bound  by  law  to  pre- 
flume  that  the  court  overruled  the  demurrer,  and  adjudged  the  decla- 
ration sufficient  in  law  to  entitle  the  plaintiff  to  a  recovery  against  the 
defendant  upon  the  facts  as  stated  therein.  Otherwise  the  court:  could 
not  legally  have  given  judgment  in  favor  of  the  plaintiff  below,  as  it 
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appears  to  have  been  givea  in  this  case;  and  this  devolves  upon  as 
the  necessitj  of  considering  and  determining  whether  the  final  judg-* 
meat  as  given  is,  upon  the  whole  record,  authorized  by  law.    If  it  is, 
the  rale  is  weU  settled  that  no  court  exercising  appellate  jurisdiction 
over  the  subject  will  reverse  or  disturb  it,  though  errors  and  irregulari- 
ties in  the  previous  proceedings  not  affecting  the  merits  of  the  case  may 
appear  in  die  record,  and  this  rule  applies  with  peculiar  force  to  the  case 
imder  consideration;  because,  if  it  be  conceded  that  the  proceeding, 
as  to  the  demurrer,  was  irregular  or  even  iUegal,  and  that  no  direct 
adjcidicalion  was  ever  made  upon  it;  still  if  a  good  cause  of  action, 
stated  in  legal  form,  appears  upon  the  declaration,  the  defendant  be* 
low  could  not  have  been  prejudiced  by  such  irregularity,  illegality,  or 
omission ;  and,  therefore,  as  he  is  not  damnified  thereby,  the  law  will  not 
snfiT^him  to  derive  any  advantage  therefrom,  to  the  injury  of  the  6{her 
party;  and  against  the  justice  of  the  case,  and  this  view  of  the  subject 
accords  with  the  provisiohs  of  the  119th  section  of  the  Statute  above 
dted,  Reo.  Slat.  Ark.  636;  and,  therefore,  the  only  question  remain- 
ing to  be  decided  is,  whether  the  declaration  is  sufficient  in  law  to 
entitle  the  plaintifi*  below,  to  a  recovery  upon  the  facts  as  thereia 
stated  and  set  forth,  notwithstanding  the  demurrer  of  the  defendant. 
The  plaintifi*  in  error  insists  that  there  is  a  material  variance  be- 
tween the  writing  obligatory  described  in  the  declaration,  and  the  one 
given  on  oyer,  and  that  such  variance  may  be  taken  advantage  of  by 
general  demurrer  to  the  declaration.     The  defendant  in  error  con- 
tends that  the  variance,  if  any,  consists  only  in  the  omission  to 
mention  in  the  declaration  the  names  of  certain  persons,  by  whom  the , 
writing  obligatory  exhibited  on  oyer,  purports  to  have  been  sealed^,  as 
QO-obligors  with  the  plaintiff  in  error,  and  as  the  dbligation  is  several, 
as  well  as  joint,  there  is  no  misdescription  of  it  in  the  declaration,  and 
ttiat  the  non^inder  of  the  coTobligors  must  be  taken  advantage  of  by 
plea  in  abatement,  if  it  can  be  taken  advantage  of  in  any  manner; 
but  it  is  not,  and  never  was  ground  of  demurrer  to  the  declaration. 
To  determine  this  question  correctiy,  it  is  necessary  before  we  apply  to 
it  the  rules  and  principles  of  the  common  law,  to  ascertain  the  operation 
and  ^kct  of  the  statutory  provisions  in  force,  when  the  demurrer  was 
interposed  and  final  judgment  rendered  in  the  case.    The  60th  section 
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of  the  Statute  before  cited,  Rev.  Stat.  Ark.  627,  declares  that "  when 
any  demurrer  shall  be  filed  in  any  action,  and  issue  joined  therein,  the 
court  shall  proceed  and  give  judgment  according  as  the  very  right 
of  the  cause  and  matter  in  law  shall  appear,  without  regarding 
any  defect  or  other  imperfections  in  any  process  or  pleading,  so  that 
sufficient  appear  in  the  pleadings  to  enable  the  cfourt  to  give  judg- 
ment according  to  the  very  right  of  the  cause;  unless  such  defect  or 
imperfection  be  specially  expressed  in  the  ^demurrer,  but  no  defect  or 
imperfection  shall  be  set  out  in  any  demurrer,  that  would  only  be 
cause  of  special  demurrer  at  common  law/'  And  the  Gist  section  of 
the  Statute  provides  that  ^^  if  a  demurrer  be  filed  in  any  action,  the 
court  shall  amend  every  such  defect  or  other  imperfection  in  any  process 
or  pleading  in  the  preceding  section  mentioned,  other  than  those  which 
the  party  demurring  shall  express  in  his  demurrer.^'  These  provisions 
do  not  essentially  differ  from  those  contained  in  Stai.  7  Eliz.  5,  and 
Anne  4c  &  5;  Anne  16,  taken  together;  and  therefore  adjudications 
upon  the  latter,  will  generally  apply  to  such  cases  as  arise  under  the 
former;  for  their  general  object  and  design  is  the  same;  that  is,  to  sim- 
plify the  proceedings  and  pleadings  in  actions  at  law,  by  disregarding 
and  amending  all  objections  thereto,  which  are  only  calculated  to  sub- 
vert justicc,or  to  embarrass  or  delay  the  final  adjudication  of  the  matter; 
yet  requiring  the  parties  to  set  forth  in  their  proceedings  and  plead- 
ings respectively,  enough  to  enable  the  court  to  adjudicate  the  matter 
according  to  law  and  the  very  right  of  the  cause;  or,  in  other  lan- 
guage, to  award  .to  each  litigant  his  legal  right  as  it  regards  the  matter 
under  adjudication;  but  to  prevent  surprise,  and  disembarrass  legal 
proceedings  of  every  exception,  not  affecting  the  real  merits  of  the 
case.  The  party  demurring  is  required  to  express  in  his  demurr^ 
specially,  the  particular  defect  or  imperfection  in  the  case  presented 
by  his  adversary,  which,  as  he  conceives,  vitiates  the  proceeding  or 
pleading  demurred  to,  and  he  is  expressly  prohibited  from  so  express- 
ing in  his  demurrer  any  matter  which  is  only  cause  of  special  de- 
murrer at  common  law,  while  it  is  enjoined  upon  the  court  to  amend 
every  defect  or  imperfection  in  the  process  or  pleading  which  the 
party  demurring  does  not  so  express  in  his  demurrer.  And  when  the 
pleading  so  amended  exhibits  sufficient  matter  to  enable  the  court  to 
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give  jadgoient  according  to  the  very  right  of  the  cause,  judgment  must 
be  given  thereupon,  without  regarding  any  defect  or  other  imperfec- 
tioQ  in  the  process  or  pleading.  But  this  general  rule  as  prescribed 
bj  the  statute  in  order  to  carry  into  complete  effect  (he  paramount 
object  and  design  of  the  law  as  before  stated,  as  well  as  to  prevent  it 
from  depriving  parties  of  their  legal  rights,  instead  of  assisting  them 
in  the  investigation  to  ascertain  them,  must  be  understood  with  this 
exception,  that  the  court  cannot  amend  as  to  matters  of  fact,  which 
are  not  in  any  manner  stated  by  the  parties,  because  it  is  a  universal 
maxim  that  the  law  never  requires  of  arly  person  an  impossibility,  and 
the  court  cannot  by  possibility  know  what  facts  do,  or  do  not  exist,  and 
therefore,  when  the  facts  stated,  cannot  under  any  form  of  stating 
them,  be  made  to  exhibit  a  legal  cause  of  action,  or  ground  of  de- 
fence, the  pleading  cannot  be  maintained,  aotwithstanding  this  particu- 
lar defect  is  not  specially  expressed  in  the  demurrer;  and  the  court,  in 
enforcing  the  law,  by  proceeding  to  give  "judgment,  according  as  the 
very  right  of  the  cause  and  matter  in  law  shall  appear"  is  bound  to  de- 
cide the  matter  against  the  party,  whose  pleading  is  so  defective,  be- 
cause he  does  not  show  any  legal  right  to  the  thing  In  demand,  and  the 
Legislature  cannot  be  presumed  to  have  intended  to  establish  a  rule 
by  which  the  estate  of  one  person  shall  be  adjudged  to  another,  who 
cannot  exhibit  and  establish  a  paramount  legal  right  to  it;  because 
8Qch  act  would  be  not  only  contrary  to  natural  justice,  but  to  the 
whole  q)irit  of  our  institutions;  and  such  would,  in  our  opinion,  be  the 
effect  of  the  general  rule  as  prescribed  by  the  statute,  without  the  ex- 
ception before  stated,  which  is  fully  authorized  and  clearly  indicated 
upon  the  face  of  the  statute  itself,  which  requires  that  sufficient  shall 
appear  in  the  pleadings  to  enable  the  court  to  give  judgment  accord- 
ing to  the  very  right  of  the  cause;  and,  therefore,  according  to  the 
letter  as  well  as  the  principal  object  and  design  of  the  statute,  when 
sufficient  does  not  so  appear,  judgment  must  be  given  against  the 
party  whose  legal  right  to  the  matter  under  adjudication  is  not  shown 
by  the  pleadings. 

Having  thus  ascertained  the  rule  by  which  the  case  is  to  be  deter- 
mined, we  have  only  to  apply  it  to  the  case  before  us,  and  discover 
whether  the  plaintiff  below  has  stated  and  set  forth  in  his  pleading 

16 
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such  facts,  as  in  any  form  in  which  they  can  be  presented,  legally 
entitle  him  to  a  recovery  against  the  defendant. 

The  declaration  states  with  a  profert,  a  writing  obligatory  of  the 
defendant,  bearing  date  on  the  15th  day  of  March,  1836,  by  which 
he  bound  himself  to  pay  to  the  plaintiff,  on  or  before  the  first  day  of 
February,  1838,  the  sum  of  $2,000;  and  alleges  that  the  same  re- 
mains wholly  unpaid  by  the  defendant.  These  facts  are  sufficient  in 
law  to  entitle  the  plaintiff  below  to  a  recovery  of  that  sum,  with  in* 
terest,  of  the  defendant,  and  they  are  all  pleaded  in  the  declaration 
with  ample  certainty,  and  in  strictly  legal  form;  but  if  they  were  not 
BO  pleaded,  the  defendant  below  has  omitted  to  specify  in  his  demurrer 
in  what  particular,  if  any,  the  pleading  is  defective  or  imperfect,  and 
therefore  the  court  is  not  at  liberty  to  regard  such  defect  or  imperfeic- 
tion,  but  is  bound  by  law  to  amend  the  same  and  give  judgment  ac- 
cording to  the  very  right  of  the  cause,  as  the  Circuit  Court  in  this 
case  appears  to  have  done. 

Wherefore,  in  the  opinion  of  this  court,  there  is  no  error  in  the  pro- 
ceeding and  judgment  of  the  Circuit  Court  of  Chicot  county,  in  thitf 
case,  for  which  the  same  ought  to  be  reversed;  and  therefore  the  said 
judgment  is  hereby  in  all  things  affirmed  with  costs. 
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The  defendant  in  error  filed  his  motion  to  disnusB  this  case  npon  the 
ground  that  the  plaintiff  in  error  was  not  a  resident  of  the  State^  and 
that  he  had  filed  no  bond  for  costs  in  this  court,  before  suing  out  a  writ 
of  error. 

Motion  orerrqled,  and  held  by  the  court  that  the  34th  chap*  of 
the  Revised  Statutes  did  not  require  any  such  bond  to  be  filed  in  the 
Supreme  Court. 


Childrbss  agaimt  Foster. 


Held  in  this  case  that  a  party  might  appeal  to  the  Supreme  Court 
from  the  decision  of  the  Circuit  Court,  upon  filing  the  necessary  affi- 
davit, and  without  entering  into  recognizance — ^and  that  the  recogni- 
«ance  was  necessary  only  to  enable  the  appeal  to  operate  as  a 
supercedeas. 
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Errob  to  Chicot  Circuit  Court. 

Unless  it  appears  affirmatively  upon  the  record  that  the  defendant  was  regularif 
brought  into  court,  in  accordance  with  the  statatory  provisions  regulating  the  mode 
of  bringing  actions ;  or  that  he  consented  to  proceed  without  process  or  notice,  the 
court  can  exercise  no  jurisdiction  over  the  subject  matter. 

This  objection  is  valid  at  every  stage  of  the  cause,  and  cannot  be  cured  by  any  subse- 
quent proceeding. 

Whore  the  record  ststes,  in  the  judgment  rendered,  that  **it  sppears  to  the  satiefac- 
tion  of  the  court  that  the  defendant  has  had  due  notice  of  this  motion*'  for  judg. 
ment ;  the  record  does  not  show  that  he  had  any  legal  notice,  either  actual  or  coo- 
structive,  of  the  proceedings  against  him. 

A  court  cannot  reinstate  upon  the  record  a  judgment,  the  original  of  which  has  been 
lost  or  destroyed. 

At  the  May  term,  1839,  of  the  Circuit  Court  of  Chicot  county,  the 
plainiiSs  in  the  court  below,  asked  leave  to  reinstate  on  the  record  of 
that  court  a  judgment  at  law  previously  obtained  by  him  at  the  April 
term  thereof  in  1838,  upon  the  ground  that  the  original  entry  was  lost 
or  destroyed.  The  record  then  recites  "  this  day  came  the  plaintifl^, 
by  their  said  attorneys,  and  it  appearing  to  the  satisfaction  of  the  court, 
that  a  judgment  had  been  entered  at  the  last  April  term  of  this  court, 
which  was  begun  and  held  on  the  first  Monday  after  the  fourth  Mon- 
day of  April,  1838,  in  favor  of  the  said  plaintifis  against  the  said  de- 
fendant, for  the  sum  of  eight  hundred  and  eleven  dollars  and  fifty- 
three  cents  damages,  being  the  amount  of  said  bill  of  exchange, 
damages  and  interest  up  to  the  rendition  of  said  judgment,  together 
with  four  dollars  protest  fees,  and  costs  of  suit,  and  it  appearing 
further  to  the  satisfaction  of  the  court  that  the  recordof  said  judgment 
has  been  lost  or  destroyed,  and  that  the  defendant  has  had  due  notice 
of  this  motion;  therefore,  on  motion  of  the  said  plaintiffs,  by  their  said 
attorney,  it  is  ordered  by  the  court  that  the  said  plaintiffs  have  leave 
to  have  their  said  judgment  reinstated  on  the  record  of  this  court,  and 
that  they  have  execution  hcrefor  for  the  debts,  damages,  and  costs, 
aforesaid,  and  that  the  said  defendant  be  in  mercy,  &c/' 
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AsHLBT  &  WATKUfSy  for  plaintiff  in  error: 

The  matters  assigned  for  error  in  this  case,  come  within  the  rule  es- 
tablished bj  this  court  at  the  Juljr  term,  1839,  in  several  cases 
brought  up  from  the  Chicot  Circuit  Court,  similarly  situated  to  the 
present  one. 

Indeed,  the  plaintiff  in  error  would  labor  under  some  difficultj  in 
showing  in  this  case  anj  proper  final  judgment  or  decision  to  be  com- 
plained of,  were  not  the  whole  preceeding  as  vexatious  as  nugatory, 
and  did  it  not  expressly  authorize  the  issuance  of  an  execution  upon 
some  previous  alleged  judgment  and  carry  with  it  by  intendment  the 
costs  of  that  proceeding. 

This  reinstatement  of  the  judgment,  as  it  is  termed,  is  clearly  erro- 
neous, chiefly  because  it  sets  every  things  afloat,  and  as  a  precedent 
would  be  dangerous  and  oppressive  in  its  tendency. 

This  proceeding  is  wholly  nondescript:  it  is  not  an  action  of  debt 
upon  a  judgment,  nor  a  scire  facias  to  revive  a  judgment;  which  last, 
however,  it  somewhat  resembles,  but  it  no  where  appears  upon  the 
record  sent  here,  that  a  scire  facias,  or  any  notice  in  the  nature  of  a 
scire  facias,  ever  was  served  upon  the  plaintiff,  or  that  any  such 
judgment  as  the  one  proposed  to  be  revived  or  reinstated  ever  was 
rendered. 

Where  the  records  of  a  court  are  lost  or  destroyed  by  accident  in 
the  absence  of  any  legislative  provision  to  guard  against  or  remedy 
such  a  calamity,  I  can  conceive  of  no  mode  by  which  a  court  can 
restore  them  to  existence.  In  such  cases  a  party  plaintiff  must  indi- 
▼idnally  suffer  some  vexation  and  delay.  But  clearly  his  remedy  is  to 
lae  as  it  were  entirely  de  novo^  and  by  the  same  rule  the  defendant 
would  not  have  it  in  his  power  to  verify  any  plea  of  former  recovery. 

While  the  lis  pendens  is  unsettled,  where  the  cause  of  action  in  any 
manner  depends  upon  a  lost  deed  or  other  written  evidence,  by  law, 
the  loss  of  the  instrument  may  \>e  accounted  for,  and  its  contents  es- 
tablished by  parol  testimony;  but  where  the  same  controversy  is  ren- 
dered final  in  judgment,  by  a  wise  and  ancient  maxim  of  law,  the 
record  of  that  judgment  is  a  thing  of  such  solemnity  and  dignity,  that 
it  cannot  be  impeached  or  proven  but  by  itself.  Its  destruction  is 
never  contemplated  by  law,  its  validity  can  only  be  rebutted  by  pre- 
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samptioQ  of  law  arisiag  from  lapse  of  time,  and  its  contents  cannot  be 
explained  by  any  parol  testimony  short  of  tradition  or  immemorial 
usage. 

Dickinson,  Judge,  delivered  the  opinion  of  the  court: 

The  plaintiff  assigns  as  causes  of  reversal,  that  the  defendant  in 
the  court  had  no  legal  notice  of  the  proceedings  against  him,  &c. 
2nd.  That  the  Circuit  Court  had  no  authority  to  reinstate  the  judg- 
ment.  An  objection  was  made  on  the  part  of  the  defendants  in  error 
that  the  judgment  of  the  Circuit  Court  was  not  of  a  character  which 
could  be  considered  final.  Whatever  doubts  we  may  have  enter- 
tained upon  the  subject,  the  order  for  execution  clearly  shows  that  the 
Circuit  Court  considered  their  action  final.  Such  being  the  fact,  we 
consider  it  the  duty  of  the  court  to  look  into  the  record  and  test  the 
validity  of  its  proceedings. 

That  it  is  indispensably  necessary  that  the  defendant  should  have 
had  some  legal  notice,  either  actual  or  constructive,  of  the  cause  of 
action  against  him,  or  have  waived  it  by  his  personal  appearance, 
there  can  be  no  doubt  or  question ;  and  it  must  be  conceded  that 
merely  naming  a  person  and  styling  him  a  party  in  the  writ  or  plead- 
ings alone,  without  giving  notice  of  the  proceeding,  will  not  render  a 
judgment  valid  against  him.  In  the  present  case,  Webb  made  no 
defence  in  the  Circuit  Court;  nor,  does  it  appear  from  the  record,  that 
be  had  any  legal  notice,  either  actual  or  constructive,  of  the  proceed- 
ings against  him;  nor  that  he  waived  such  notice  by  his  voluntary  ap- 
pearance. It  is  a  settled  principle  that  unless  it  appears  affirmatively 
upon  the  record  that  the  defendant  was  regularly  brought  into  court 
in  accordance  with  the  statutory  provisions  regulating  the  mode  of 
bringing  actions,  (see  sec.  3  to  13,  p.  619,  Rev.  Code,)  or  that  he  <xm- 
sented  to  proceed  without  process  or  notice,  the  court  could  not  exer- 
cise any  jurisdiction  over  the  subject  matter.  This  objection  is  valid 
at  every  stage  in  the  cause,  and  cannot  be  cured  by  any  subsequent 
proceeding.  And  the  rule,  that  want  of  notice  is  fatal,  is  uniformly 
sustained  by  all  the  authorites.  See  Ormsby  vs.  Lynch^  IdttelPs  Set. 
Cos.  303;  Borden  vs.  Fitch,  15  J.  R.  121.  The  second  assignment, 
that  the  court  below  could  not  rightfully  reinstate  on  the  record  a 
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jadgment  the  original  of  which  was  lost  or  destroyed, has  been  akeadj 
decided  in  the  case  of  Webb  vs.  Estill^  at  the  last  term,  and  as  we 
think  upon  correct  principles. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  court  below 
is  absolutely  null  and  void,  and  that  the  same  ought  to  be  reversed 
with  costs* 

The  same  dedaion  was  made  in  the  case  of  PetiU  vs.  Hanger  ^ 
Winston. 
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HfiNBT  S.  Roach  against  Albert  O.  Scooin. 
Ebbob  to  Hempstead  Circuit  Court, 

Where  a  demarrer  to  the  declaration  was  filed,  ia  which  no  special  caases  of  demnr- 
rer  were  assigned,  it  is  to  be  considered  in  this  court  as  a  general  demurrer;  and  the 
only  question  is  whether  the  plaintiff  has  stated  and  set  forth  a  sufficient  cause  of 
action,  to  legally  entitle  him  to  a  recovery. 

In  such  case,  where  the  declaration  contains  two  counts,  each  on  a  promissory  note 
executed  Feb.  1,  1839,  by  which  the  defendant  acknowledged  himself  to  owe  and 
be  indebted  to  the  plaintiff  in  the  sum  of  $338  84  cts.,  in  ^ood  cash  notes,  and  al- 
leging that  the  same  remain  due  and  wholly  unpaid,  it  is  sufficient :  and  it  was  error 
to  sustain  a  demurrer  to  it. 

This  was  an  action  of  assumpsit,  brought  ia  the  Court  below,  bj 
Roach  against  Scogir^.  The  declaration  contained  three  counts*  The 
first  slated  that  Sco^n,  on  the  first  day  of  February,  1839,  made  his 
promissory  note,  and  then  thereby  acknowledged  himself  to  owe 
Roach  $338  84  cts.,  in  good  cash  notes,  and  delivered  the  note  to 
Roach,  whereby  he  became  liable  to  pay  him  the  sum  of  money  in 
the  note  specified,  according  to  the  tenor  and  effect  of  the  note,  and 
promised  to  do  so*  The  second  count  was  to  the  same  efiect*  The 
third  count  was  on  an  account  stated,  and  a  promise  to  pay  the  same 
sum  in  good  cash  notes:  and  the  general  breach  is  that  the  defendant 
had  failed  to  pay  the  several  sums  of  money  in  good  cash  notes,  or 
otherwise. 

To  this  declaration  the  defendant  filed  his  general  demurrer,  not 
assigning  any  causes  of  demurrer,  in  short  on  the  record,  in  which  the 
plaintiff  joined,  and  the  demurrer  being  sustained.  Roach  sued  his 
writ  of  error. 

Trimblb,  for  plaintiff  in  error: 

From  the  declaration  and  the  agreement  of  the  attorneys  who  were 
engaged  in  the  case,  it  seems  that  the  objection  to  the  declaration 
was  that  there  was  no  special  demand  and  refusal  laid  in  the  decla- 
ration.    The  declaration  contains  the  usual  general  request,  but  no 
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fecial  demand,  with  time  and  place*  On  the  part  of  the  defen- 
danti  it  is  contended  that  the  declaration  does  not  contain  a  sufficient 
cause  of  action.  The  writing  on  which  the  declaration  is  founded  is 
not  part  of  (he  record,  and  the  whole  dispute  is  referred  to  the  declara- 
tion. The  plaintiff  relies  on  the  following  grounds  to  reverse  the 
judgment  of  ttie  court  below.  That  the  court  below  sustained  the 
defendants  demurrer  to  the  plaintiff's  declaration^  and  gave  judg- 
ment on  demurrer  for  the  defendant.  The  plaintiff  insists  that  a  spe- 
cial demand  was  not  necessary,  and  if  there  be  one  good  count  in  the 
declaration,  as  the  demurrer  was  general,  and  to  the  whole  of  the 
declaration,  that  the  judgment  must  be  reversed,  and  for  this,  relies 
on  the  foHowing  authorities,  1  ChiU  288,  note  1.  In  an  action  on  a 
promltoory  note  for  a  certain  sum,  payable  in  goods  of  one  description 
or  o&er,  at  the  election  of  the  promisee,  within  eight  days  after  date, 
it  was  held  unnecessary  for  the  plaintiff  to  aver  an  election  or  notice 
to  tbe  defendant  who  became  liable  immediately  on  the  expiration  of 
eight  days.  Where  the  payment  or  duty  to  be  performed  is  to  be  on  re- 
quest, the  request  is  parcel  and  part  of  the  contract,  a  special  request 
is  necessary,  1  Sound.  33  6.;  Harden  87,  88.  Where  the  day  of 
payment  is  fixed  by  the  contract,  the  law  fixes  the  place,  and  it  is  in- 
cmnbent  on  fiie  defendant,  by  the  plea,  to  show  that  he  was  ready  at. 
the  time  and  place.  On  a  contract  acknowledging  a  debt  due  without 
postponing  the  time  of  payment  it  must  be  known  and  judicially  no- 
ticed by  the  court,  that  the  debt  was  payable  and  demandable  imme- 
diately and  without  delay,  1  Bibb  164,  Pat/ne  vs.  Matlox;  1  /•  J. 
Mctnkal  202,  3,  Bain  vs.  Wilson;  3  /.  J.  Marshal  7,  Dana  vs.  Bat- 
rett;  6  Com.  Digest  85;  Pleader  670;  1  Bibb  461, 2,  Clay  vs.  Houston; 
abo;  Griggs  vs.  Bondurant^  3  Monroe  178;  this  case  is  decisive  of  the 
question,  and  is  parallel  and  almost  identical  with  the  case  before  the 
court 

DiooHsoN,  Judge,  delivered  the  opinion  of  the  court: 

The  only  question  presented  for  the  consideration  of  this  court  is  as 

to  the  correctness  of  the  decision  of  tbe  court  below  in  sustaining  the 

demurrer. 

The  defendant  in  this  instance  has  wholly  disregarded  the  60tb 
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section  of  the  Rev.  Ark.  Stat.p*  627,  under  the  head  of  Practice  at 
Law,  which  requires  that  when  any  demurrer  shall  be  Bled  in  any 
action,  and  issue  jcnned  thereon,  the  court  shall  proceed  and  give 
judgment  according  as  the  very  right  of  the  cause  and  matter  in  law 
shall  appear,  without  regarding  any  defect  or  other  imperfection  in 
the  process  or  pleadings,  so  that  sufficient  appear  in  the  pleadings  to 
enable  the  court  to  give  judgment  according  to  the  very  right  of  the 
cause,  unless  such  defect  or  imperfection  be  specially  expressed  in 
the  demurrer;  therefore,  upon  the  principles  decided  at  the  present 
term  of  this  court,  in  the  case  of  Davies  vs.  Glibson^  we  must  consider  it 
as  a  general  demurrer,  and  the  only  question  presented  for  our  de- 
cision is,  whether  the  plaintiff  has  stated  and  set  forth  a  sufficient 
cause  of  action  to  be  legally  entitled  to  a  recovery.  The  declaration 
contains  two  counts,  and  each  one  is  founded  on  a  promissory  note  ex- 
ecuted on  the  first  day  of  February,  1839,  to  the  plaintiff,  by  which 
the  defendant  acknowledges  himself  to  owe  said  plaintiff  the  sum  of 
three  hundred  and  thirty  dollars  and  eighty-four  cents  in  good  cash 
notes,  and  alleging  that  the  same  remain  due  and  wholly  unpaid  by 
the  defendant.  These  facts  are  sufficient  in  law  to  entitle  the  plain- 
tiff to  a  recovery  and  are  pleaded  in  the  declaration  with  sufficient 
certainty;  while  the  defendant  has  omitted  to  state  in  his  demur- 
rer in  what  respect  the  declaration  is  defective  or  imperfect,  and  un- 
less such  defect  or  imperfection  is  so  stated  and  set  forth,  this  court 
is  not  authorized  to  regard  it 

Wherefore,  the  opinion  of  this  court  is,  that  the  judgment  of  the 
court  below  in  sustaining  the  demurrer  to  the  plaintiff's  declaratioD 
id  erroneous,  and  that  the  same  ought  to  be  reversed  with  costs,  and 
this  case  be  remanded  to  the  Hempstead  Circuit  Court  for  further 
proceedings  to  be  had  therein,  not  inconsistent  with  this  opinion. 
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Ebsos  to  the  Pulaski  Circuit  Court. 

Wbare  (be  snit  b«low  was  commenced  by  a  writ  of  eama«,  to  which  oo  jadicial  aeal 
wae  attached,  the  writ  was  illegal,  and  imposed  no  legal  duty  on  the  defendant  to 
obserre  and  obey  its  mandate,  nor  could  it  be  the  foundation  of  a  judgment  by  default. 

This  was  an  action  of  debt  on  a  writing  obligatoiy,  commeDced  and 
prosecated  in  the  Circuit  Court  of  Pulaski  county,  by  Dugan  against 
Woolford.  The  plaintiff  below,  upon  his  affidavit  filed,  sued  out  and 
caused  to  be  issued  by  the  Clerk  of  said  court  a  writ  of  capias  ad  re- 
spondendvm  against  the  defendant,  returnable  to  the  March  term  of 
said  court,  A.  D*  1839,  without  the  seal  of  said  court  affixed  thereto, 
which  was  executed  on  the  defendant,  who  procured  bail  according 
to  law,  and  was  therefore  discharged  from  the  custody  of  the  Sheriff. 
At  the  term  to  which  said  writ  was  returnable,  final  judgment  was 
given  for  the  plaintiff  below  without  any  appearance  whatever  having 
been  previously  entered  by  the  defendant*  The  declaration  is 
founded  on  a  writing  obligatory  for  the  sum  of  $300,  due  Dec.  35, 
1838.  The  judgment,  which  purports  to  be  by  nil  dicitj  states  that 
the  action  is  founded  on  a  writing  obligatory  for  $300,  due  Feb.  25, 
1838.     To  reverse  this  judgment  Woolford  sued  out  his  writ  of  error. 

FowLBB,  ibr  plaintiff  in  error. 
AflOLET  &  Watkins,  contra. 

RnvGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  only  question  material  to  be  decided,  is  whether  the  writ  of 
capias,  without  the  seal  of  the  Circuit  Court  thereto,  is  sufficient  in 
law  to  authorize  a  judgment  by  default,  for  the  non-appearance  of  the 
defendant,  to  be  given  against  him?  The  14th  section  of  the  VI. 
article  of  the  Constitution  of  this  State,  ordains  that  ^  all  writs  dnd 
other  process  shall  run  in  the  name  of  the  State  of  Aiicansas,''  and 
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bear  tests  and  be  signed  by  the  Clerks  of  the  respective  courts  from 
which  they  issue,  Rev.  Slat.  Ark.  36.  And  the  2d  sec.  of  the  139/A 
chap,  of  the  Rev.  Stat.  Ark.  777,  provides  that  "  all  such  writs  shall  be 
sealed  with  the  judicial  seal  of  such  court."  These  injunctions  of  law 
are  positive  and  peremptory,  and  must  be  observed  and  obeyed;  and, 
therefore,  any  process  issued  out  of  any  court  of  record  having  a  judi- 
cial seal,  without  such  seal  being  affixed  thereto  is  illegal,  and  cannot 
impose  any  legal  duty  on  the  person  upon  whom  it  is  executed  to  ob- 
serve and  obey  its  mandate,  or  becpme  the  foondatioa  of  a  judgment 
by  default,  for  the  non-appearance  of  the  defendant,  and  upon  this 
ground  the  Circuit  Court  erred  in  giving  judgment  against  Woolford, 
he  not  having  entered  his  appearance  to  the  action,  and  therefore  the 
judgment  of  the  Circuit  Court  of  Pulaski  county  must  be,  and  the  same 
is  hereby,  reversed,  annulled,  and  set  aside  with  costs;  and  the  cause 
remanded  to  said  Circuit  Court  for  further  proceedings  thereon  to  be 
there  had,  according  to  law,  and  not  inconsistent  with  this  opinion* 
Bot  according  to  the  uniform  practice  in  such  cases,  the  defendant 
below,  as  he  has  voludtarily  made  himself  a  party  to  this  suit,  by  pro- 
secuting his  writ  of  error  in  this  court  must,  upon  the  return  of  this 
case  to  the  Circuit  Court  as  above  directed,  be  regarded  as  though  he 
had  been  duly  served  with  a  valid  writ  to  appear  there,  and  answer 
the  action  of  the  plaintiff,  more  than  thirty  days  previous  to  such  term 
of  said  court. 
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A  coflit  is  DOt  bound  to  initnict  the  jury  as  to  the  law  arisiug  upon  any  abslract  prio- 
ei'ple  which  raay  be  presented. 

To  soetain  a  writ  of  error  upon  the  ground  that  the  court  below  neglected  to  charge 
<be  jury  upon  any  question  of  law  which  arose  out  of  the  facts  of  the  case,  it  must 
appear  upon  the  record,  not  only  that  the  facta  upon  which  such  question  of  law 
arose  were  in  evidenee  in  the  cause,  but  also  that  the  court  was  distinctly  called  on 
to  instruct  the  jury  on  that  point. 

Where  one  motion  for  a  new  trial  is  overruled,  the  party  making  it,  if  he  has  other  and 
better  gronnds,  to  which  he  was  not  before  privy,  may  have  the  benefit  thereof  by  a 
second  motion  for  a  new  trial,  if  presented  in  proper  time. 

lo  order  to  the  success  of  a  motion  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  the  testimony  must  have  been  discovered  since  the  trial :  it  must  appear 
that  it  cobid  not  have  been  obtained  with  reasonable  diligence  on  the  former  trial :  it  ' 
aanst  be  material  to  the  issue  :  it  must  go  to  the  merits  of  the  case,  and  not  to  im- 

W|>each  a  former  witness  ;  and,  it  must  not  be  cumulative. 
here  the  evidence  given  on  the  trial  is  not  before  the  Supreme  Court,  it  is  impossible 
to  decide  whether  the  newly  discovered  evidence  goes  to  the  merits,  or  merely  to 
impeach  a  former  witness. 

And  though  the  court  below  states  in  a  bill  of  eiceptions  that  the  newly  discovered 
evidence  is  material  to  the  issue,  still,  unless  the  proof  made  before  the  jury  is  stated 
on  the  record,  it  is  impossible  for  the  Supreme  Ceurt  to  perceive  whether  the  new 
evidence  is,  in  fact,  relevant  and  material.  Where  the  court  below,  in  the  bill  ol  ez- 
eeptions,  states  the  newly  discovered  evidence  to  be  **  material  to  the  issue,  because 
it  eonduect  to  prove  certain  facts,"  such  evidence  is  shown  thereby  to  be  cumulative. 

Cumulative  evidence  is  additional  evidence  to  support  the  same  point,  and  of  the  same 
character  with  evidence  already  produced. 

And  unless  the  exceptions  taken  show  that  the  new  testimony  established  facta  which 
bear  directly  on  the  iaaue,  and  were  not  in  proof  before,  and  which  are  tn  themselves 
so  material  to  the  question  that  they  might  vary  the  result ;  even  though  the  court 
below  states  them  to  be  material  to  the  issue,  the  Supreme  Court  will  not  presume 
that  they  are  not  cumulative. 

Where  the  plaintiff  in  an  action  ex  contractu  entered  s  nolU  prosequi  as  to  two  of  three 
defendanu,  and  then  filed  his  amended  dectaration  to  which  he  made  those  two  again 
dcfendaniB,  and  again  subsequently  entered  a  nolle  prosequi  as  to  them ;  quere,  as  to 
what  would  have  been  the  result  had  objection  to  been  taken  to  filing  suon  amended 
declaration  ? 

But  at  all  events,  the  objection,  if  anyi  waa  waived  when  the  other  defendant  appeared 
and  made  defence. 

This  was  an  action  of  assumpsit,  brought  against  the  plaintiff  in 
error,  and  also  James  Tato  and  Jonathan  Rogers,  in  the  Circuit 
Court  of  Pulaski  county,  returnable  to  the  March  term  thereof,  1839. 
Process  not  having  been  served  on  the  two  last  named  defendants, 
Robins  alone  appeared  and  pleaded  his  plea  of  non-assumpsit,  to  which 
issue  was  joined. 
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The  declaration  contained  three  counts.  The  first  charges  that 
Robins,  Tate,  and  Rogers,  late  partners  in  the  brick-laying  and 
plasteripg  business,  and  in  laying  foundations  of  houses,  and  other 
buildings,  in  stone;  and  as  such  partners,  doing  business  under  the 
name,  style,  description,  and  firm  of  Robins,  Tate,  &  Co.,  contracted 
to  do  certain  work  for  said  plaintiff.  The  second  and  third  counts 
are  for  money  paid,  laid  but,  and  expended,  and  for  money  had  and 
received,  &c.,  with  breaches  asdgned. 

At  the  return  term.  Fowler  entered  a  nolle  prosequi^  as  to  Tate  and 
Rogers,  two  of  the  defendants.  A  jury  was  then  empannelled,  but 
not  being  able  to  agree,  they  were  discharged,  a  juror  having  been 
withdrawn. 

After  which,  the  record  states,  that  "  on  motion  of  the  plaintiff, 
leave  was  granted  unto  him  to  amend  his  declaration,"  and  accord- 
ingly a  new  declaration  was  filed,  in  which  Robins,  Tate,  and  Ro- 
gers, are  all  again  made  defendants.  The  first  three  counts  are  simi- 
lar to  those  contained  in  the  first  declaration,  and  the  fourth  is  for 
work  and  labor  done,  which,  on  the  motion  of  the  plaintiff  himself,  was 
stricken  out,  to  which  the  defendant  Rogers,  at  the  time  objected, 
and  filed  his  bill  of  exceptions  thereto. 

At  the  September  term  of  the  court  Robins^  by  attorney,  filed  his 
plea  of  non-assumpsit;  whereupon  Fowler  again  entered  a  nolle  pro- 
sequi  as  to  Tate  and  Rogers,  and  took  issue  to  the  plea  filed.  A 
jury  was  then  called,  and  judgment  rendered  in  favor  of  Fowler  for 
1^216,  from  which  Robins  sued  out  his  writ  of  error.  On  the  trial, 
and  after  ihe  testimony  was  ck)sed,  Robins  moved  the  court  to  in- 
struct the  jury,  ^^that  publication  in  a  newspaper  over  the  names  of 
partners  in  any  business  is  evidence  of  the  business  to  be  carried  on 
by  them,  and  that  where  a  plaintiff  sues  such  partners  respecting 
business  not  included  in  such  publication,  and  not  connected  with 
their  partnership  business,  he  must  prove  an  express  contract  to  do 
such  work,  and  that  otherwise  he  is  not  entitled  to  recover,"  which  in- 
struction the  court  refused  to  give,  and  the  defendant  excepted,  and  his 
bill  of  exceptions  was  made  a  part  of  the  record  in  the  cause.  Af- 
ter the  verdict  and  judgment,  Robins  moved  for  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence,  and  abo 
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ooDtrarj  to  the  instructioQs  of  the  court,  which  motioQ  was  overruled. 
Afterwards  the  defendant  filed  a  second  motion  for  a  new  trial,  upon 
the  ground  of  new  testimony  discovered,  in  support  of  which  the 
defendant's  affidavit  was  exhibited — ^^that  Gilson  Bass  can  give 
material  testimony  in  the  action,  and  that  said  testimony  was  not  dis- 
covered until  after  the  trial,  and  therefore  the  witness  could  not  have 
been  subpoenaed."  Also,  the  affidavit  of  said  Bass,  ^  that  some  time 
in  the  (all  of  1837,  he  received  from  Col.  Fowler,  some  intimations 
that  he  wouM  give  him  the  mason  work  of  a  house  that  he  was  about 
to  buUd,  although  they  made  no  contract  about  it.  And  understand- 
jBg  subsequently,  but  previous  to  the  commencement  of  the  first  foun- 
dation therefor,  that  he  had  let  it  out,  he  (Bass)  went  to  see  him  on 
the  subject,  and  in  conversation  he  (Fowler)  told  him  that  he  had  let 
oat  or  given  the  building  of  his  house  to  HoUis  and  some  other  men 
whose  names  he  did  not  recollect,  and  that  they  were  to  do  the  whole 
work  in  building  the  house,  and  that  he  could  not  therefore  give  him 
any  portion  of  ihe  work." 

This  latter  motion  was  overruled,  and  in  the  bill  of  exceptions  to  the 
opinion  of  the  court,  it  is  admitted  on  the  part  of  the  court,  that  the 
testimony  is  material  to  the  issue  in  the  cause  in  this,  that  it  conduces 
to  prove  that  there  was  no  such  contract  as  the  one  mentioned  in  the 
declaration. 


HxifPflTBAD  &  Clendkhin,  for  plaintiff  in  error: 

It  is  the  right  of  either  party,  to  call  upon  the  judge,  for  such  in- 
stractions  as  to  the  law,  as  are  deemed  necessary  in  enlightening  the 
jury,  in  the  matter  of  controversy,  submitted  to  them  by  the  issue. 

Was  the  instruction  asked  for  a  legal  one,  or  was  it  properly  re- 
fused? If  it  was  legal,  it  ought  to  have  been  given,  and  this  courts 
sitting  for  the  correction  of  error  in  inferior  tribunals,  will  apply  such 
a  remedy  as  the  nature  of  the  case  demands. 

There  is  no  branch  of  law  better  defined  than  the  right,  duties, 
and  obligations  of  co-partners,  in  whatsoever  species  of  business 
engaged. 

A  partnership  is  a  consolidation  of  energy  and  capital  for  the 
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attaiDment  of  pecuniarj  profit  and  advantage.  Common  sense  itself 
saggests  the  necessity  of  announcing  to  the  world  the  nature  of  the 
association,  its  limits,  its  purposes,  to  protect  themselves  as  a  bodj 
from  obligations  and  liabilities  which  they  never  meant  to  incur. 

Third  persons  then  have  a  full  knowledge  of  the  extent  of  the  lia- 
bility, by  which  their  interest  too  may  be  protected,  and  if  in  defi- 
ance of  this  a  third  person  wiH  make  a  contract  with  one  partner, 
without  the  privity  of  the  others,  respecting  a  thing  unconnected  wiA 
the  association,  he  acts  at  his  peril,  and  could  not  in  law  or  justice, 
hold  the  other  partners  responsible.  It  has  grown  into  a  custom  da 
authoritative  as  municipal  law,  and  is  sanctioned  by  commercial  con* 
venience  and  usage. 

How  the  annunieation  is  made,  is  a  matter  of  indiflTerence.  peiliaps 
but  ordinarily  a  newspaper  is  resorted  to  as  the  best  and  speediest 
mode  of  giving  notice  to  the  greatest  number  of  persons. 

A  publication  in  the  newspapers  of  the  nature  of  a  co-partnership, 
is  constructive  notice  to  all  those  who  may  afterwards  take  the  part- 
nership security.  4  John.  Rep.  251.  Otherwise  innumerable  frauds 
might  be  committed  upon  a  partnership  by  a  dishonest  partner,  with- 
out end  and  without  limit,  and  liabilities  imposed  as  joint  which  were 
merely  individual.  The  objects  of  such  an  association,  so  far  from 
being  promoted,  would  be  constantly  sacrificed,  without  any  surety ^ 
that  those  who  were  acting  in  good  faith  would  not  become  bankrupt 
under  the  consciousness  that  their  affairs  were  in  a  flourishing  condi- 
tion— a  bankruptcy  move  lamentable  because  unexpected* 

The  publication  of  a  dissolution,  and  formation  of  partnership, 
stand  upon  the  same  footing,  without  a  shade  of  difference  between 
them.  Both  are  necessary — both  aim  at  the  same  thing — that  ifi,  tx> 
give  notice  to  the  world  of  an  event  which  has  happened.  The  one 
promulgates  the  fact  of  associated  existence^-of  its  nature — ^limits — 
and  business  to  be  pursued:  the  other  the  dissolution  of  the  connec- 
tion— the  one  is  a  notification  of  the  extent  of  liability — the  other  that 
such  liabiKty  has  ceased.  Publication  in  a  newspaper,  in  both  cases, 
is  the  only  way. by  which  the  fact  can  be  extensively  communicated 
to  the  world.  "All  partnerships  are  nnore  or  less  limited.  There  is 
none  that  embraces  at  the  same  time  every  branch  of  business,  and 
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where  a  person  deak  with  one  of  the  partners  in  a  matter  not  within  the 
scope  of  the  partnership,  the  intendment  of  law  wilt  be  that  he  deals 
with  him  on  his  private  account,  notwithstanding  the  partner  maj  gire 
ttie  partnership  name,  unless  there  be  some  circumstances  in  the  case 
to  destroy  that  presumption.  ^^  If,''  says  Lord  Eldon  (8  Vesey  544)> 
**  under  the  circumstances,  the  person  taking  the  paper  can  be  con- 
sidered as  being  advertised,  that  it  was  not  intended  to  be  a  partner- 
ship proceeding,  the  partnership  is  not  bound."  ^^  Public  notice  of  the 
object  of  a  partnership^  the  declared  and  habitual  business  carried 
on,  the  store  and  counting-house,  the  sign,  &c.,  are  the  usual  and 
regular  indicia  by  which  the  nature  and  extent  of  a  partnership  is  to 
be  ascertained.  When  the  business  of  a  partnership  is  thus  defined, 
and  publicly  declared,  and  the  company  do  not  depart  from  that  par- 
ticular business,  nor  appear  to  the  world  in  any  other  light  than  the 
ooe  thus  exhibited,  one  of  the  partners  cannot  make  a  valid  partner- 
ship engagement,  on  any  other  than  a  partnership  account.  There 
most  be  some  authority  beyond  the  mere  circumstance  of  partnership 
to  make  such  a  contract  binding.  Were  it  otherwise,  it  would  be 
idle,  and  worse  than  idle,  to  talk  of  limited  partnerships  in  any  matter 
or  concern  whatever,  and  the  law  would  be  recognizing  an  associar 
tion  only  to  render  it  a  most  dangerous  illusion  to  those  whom  it  em- 
braced." These  are  the  observations  of  Chancellor  Kent  in  the  case 
of  LMngsUm  vs.  RwaeoeU^  4  Johns.  Rep.  278.  Public  notice,  in  the 
newspapers  is,  in  so  many  words,  declared  to  be  evidence  of  the  ob- 
jects of  the  partnership,  and  of  the  limitation  of  its  responsibility.^  It 
may  be  rebutted,  it  is  true,  by  showing  that  the  partners  have  joindy 
departed  fix>m  the  particular  busii^ess  specified  in  the  notice,  by  en- 
gaging in  another,  or  with  a  knowledge  of  the  fact,  have  permitted, 
or  by  their  alence  sanctioned  a  co-partner  to  do  it  for  them,  by  which 
responsibility  is  fixed  upon  the  firm. 

In  the  same  case  Chancellor  Kent  said,  ^  The  partnership  between : 
the  defendants  was  confined  to  the  sugar  refining  business.    It  had 
nothing  to  do  with  the  purchase  or  sale  of  brandies.     The  partners 
had  given  timely  and  due  notice  in  the  public  gazettes  oj 
engagement  J  and  bad  designated,  the  place  where  thei( 

to  be  carried  on.  ^  Every  precaution  was  taken  which  m^tlllure  of  the 
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case  admitted,  to  guard  the  public  against  misapprebension.  The 
understanding  of  particular  mercbants,  that  the  defendants  were 
general  partners  waft  of  no  avail,  without  showing  that  the  house  had 
done  some  act  to  mislead  or  gi?e  some  reasonable  cause  for  that  im- 
pressioB.''  4  Johns.  Rep.  276*  In  the  same  case  Van  Jfess  J.  said, 
^  It  would  always  he  prudent  and  proper  (though  I  will  not  saj  that  it  is 
indispensably  necessarj,)  to  give  public  notice  to  the  communilt/  thai  the 
partnership  is  special^  and  of  the  particular  species  of  traffic  or  business 
to  which  it  is  amfined.^^  Ibid  266.  The  doctrine,  in  this  case,  un* 
doubtedlj  establishes  the  principle  that  publication  in  a  newspaper  at 
the  commencement  of  a  partnership  of  its  object,  and  the  business  to 
which  it  is  confined,  will  make  it  limited,  or  in  other  words  special,  and 
that  third  persons  who  ha?e  transactions  with  the  firm  are  properly 
advertised  of  the  fact. 

Notices  arc  to  be  found  in  almost  everj  newspaper  of  the  for- 
mation and  dissolution  of  partnerships,  which  points  out  that  as  the 
mode  generally  adopted  for  notifications  of  this  sort,  and  everj  pr«- 
dent  man  in  business  ought  to  consult  them.  Collyer  on  Partnership^ 
311;  3  Day,  353;  Gow  on  Partnership^  m.  Notice  in  a  newspa- 
per is  notice  to  all  the  world  of  the  dissolution  of  a  partnership* 
3  ChiU.  Rep.  121;  6  Com.  Rejt.  701;  2  Johns.  Rep.  300 

Notice  of  a  dissolution  of  a  partnership, published  in  a  gazette,  which 
was  taken  bj  a  bank,  was  held  to  be  a  sufficient  notice  to  the  bank 
though  it  had  had  previous  dealings  with  the  partnership.  1  McCordy 
338;  6  Omen,  101;  8  Wendell  423;  6  Johns.  Rep.  147;  2  J\icCordy 
379.  The  authorities  are  numerous  upon  this  point,  and  without 
conflict;  and  bj  a  parity  of  reasoning,  fullj  establish  the  principle 
that  publication  of  the  commencement  and  nature  of  a  limited  part- 
nership is  legal  and  proper  notice  to  all  mankind,  and  that  third  per- 
sons must  observe  the  terms,  limits,  objects,  and  business,  in  which  the 
aMOciation  is  embarked^  in  all  dealings  and  transactions,  or  otherwise 
snflfer  the  consequences.^ 

From  these  premises  it  incontestiblj  follows,  as  an  inevitable  conse> 
quence,  that  such  a  publication  in  either  contingency,  is  competent 
evidence  of  the  fact  It  is  consonant  to  one  of  the  first  rules  of  evi- 
dence that  the  best  th^  nature  of  the  case  will  admit  of  most  be  ad*> 
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docedfOr  ks  absence  expIaiDed,  before  that  of  a  secondary  character 
can  be  adniitted.  It  is  the  ?erj  best  evidence  of  the  nature  and  ex- 
tentof  the  business  in  which  co-partners  may  be  engaged,  and  no- 
thing short  of  a  violent  stretch  of  imagination  could  fancj  any  of  a 
saperior  character,  bj  which  that  fact  could  be  proved*  If  a  third 
penon,  with  this  knowledge  derived  from  a  publication,  should  make 
a  cSontract  with  one  'CO-partoer  respecting  business  not  embraced  in 
ibe  asBOciation,  nor  connected  with  it,  it  will  scarcely  be  contended, 
that  it  is  a  joint  transaction,  and  therefore  binding  and  obligatory 
upon  4be  firm.  Yet  this  would  be  ihe  inevitable  result,  if  a  notice  in 
the  pablic  press  is  not  to  be  esteemed  evidence  of  the  business  in 
which  the  co-partners  are  engaged.  Of  what  possible  utility  can  it 
be  unless  it  can  be  used  kseyidence,  if  circumstances  require  its  usef 
If  it  is  not  evidence  at  all,  it  is  an  idle  piece  of  information,  which 
may  be  read,  it  is  true,  but  with  no  possibility  of  advantage* 

One  partner  has  an  implied  authority  to  bind  the  firm  by  contracts, 
relating  to  the  partnership^  whether  such  contracts  be  evidenced  by 
iMure  agreements,  oral  or  written,or  by  negotiable  securities,  as  bills  of 
^Kchange  and  promissory  notes.  Yet  what  contracts  relate  to  the 
partnership,  could  scarcely  be  ascertained  and  defined,  unless  a  pub- 
lication in  the  press  as  to  the  nature  and  limits  of  the  partnership, 
tXNiM  be  consulted  as  evidence  of  the  factf  If  the  traffic  or  kwiness 
to  which  the  association  is  confined,  is  to  be  resorted  to  exclusively  for 
proof  of  the  fact,  it  is  obvious  that  it  is  not  only  secondary  evidence, 
precarious  and  uncertain  in  the  highest  degree,  but  that  it  would  ea- 
a^e  partners  to  shield  themselves  from  obligations  which  had  really 
been  incurred. 

It  wiH  perhaps  be  said  that  if  publication  in  a  newspaper  is  evidence 
of  the  Umited  nature  of  a  partnership,  and  of  the  particular  species  of 
traffic  or  business  to  which  it  is  confined,  a  door  would  be  opened  for 
fraud  and  deception,  besides  that  the  partners  would  be  making  evi- 
dence for  themselves.  To  the  first  it  may  be  answered  that  fraud 
may  be  practised  in  all  the  various  relations  of  life,  and  that  mankind 
-are  not  so  much  protected  fit)m  its  baleful  effect,  by  positive  enactment, 
as  dread  in  the  perpetrator  of  incurring  public  resentment.  To  the 
latter  it  is  answered  that  it  is  no  more  making  evidence  for,  a  party,  than 
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is  the  production  of  the  written  articles  of  co-partnership,  by  which  the 
nature  of  the  partnership  is  shown,  the  conditions  aud  stipulations 
which  are  to  regulate  the  particular  branch  of  business  or  trade  to  be 
carried  on.  As  well  might  it  be  said  that  the  plaintiff  in  ejectaient 
who  relies  upon  an  indenture  of  himself  and  another,  has  made  bis 
own  evidence  by  becoming  a  party  to  the  contract,  and  hence  ought 
to  abandon  the  tribund  of  justice,  robbed  of  his  rights,  under  the  pre- 
text of  law.  Nonsense  like  this,  will  scarcely  be  countenanced  by  the 
bench  in  an  enlightened  age. 

Will  it  be  argued  for  a  moment,  that  an  action  against  a  firrn^ 
4>n  a  contract  made  by  one  partner  without  die  knowledge  of  the  others, 
and  after  a  dissolution  published  in  a  newspaper,  could  not  be  successo 
fully  defended  ou  the  ground  of  mis-joinder?  Would  not  the  notice, 
or  advertisement,  be  evidence  of  the  fact  of  misjoinder,  and  competent 
proof  in  every  particular?  Would  it  not  be  the  best  evidence  that 
x:ould  be  adduced?    The  nature  of  the  case  could  admit  of  no  other. 

Yet  it  would  be  just  as  reasonable  to  say  that  the  defendants  made 
their  own  evidence,  and  that  it  is  not  therefore  entitled  to.  considera- 
tion, and  that  the  firm  must  be  responsible  in  despite  of  all  efforts  to 
dissolve  the  connection; 

How  could  the  fact  of  dissolution  be  otherwise  proved?  The  oral 
declarations  of  the  partners  would  be  just  as  much  evidence  for  them- 
selves as  a  publication  in  a  news|)aper;  besides  of  an  inferior  charac- 
ter in  the  scale  of  evidence,  easily  misunderstood,  soon  forgotten,  mis- 
represented with  facility,  and  conveyed  to  but  few  persons.  If  an  ad- 
vertisement in  ^  public  press  is  evidence  of  the  dissolution,  so  is  a  like 
advertisement  evidence  of  the  commencement  of  a  partnership;  since 
human  ingenuity  cannot  torture  out  a  difference.  It  is  a  notice  in 
either  case,  and  like  every  other  notice,  is  evidence  of  the  facts  con- 
tained in  it.  , 

The  statute  law  of  New- York,  which  can  be  considered  in  no  other 
Ught  than  a  declaratory  act,  regulates  limited  partnerships,  and  re- 
quires a  publication  of  the  terms  of  the  partnership  in  two  papers,  and 
ex  vi  terminiy  imparts  to  such  publication  the  character  of  evidence* 

The  Revised  Statutes  of  our  own  State,  prescribe  the  mode  in 
which  limited  partnerships  may  be  formed  and  also  require  the  terms 
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to  be  pubfisbed  in  some  newspaper,  which  publication  is  expressly 
■lade  evidence  of  the  facts  therein  contained* 

This  statute  is  also  declaratory  of  a  custom  grown  into  law,  and 
approred  bj  judicial  decisions.  It  creates  no  new  rule,  but  affirms 
an  old  one,  rendered  necessary  and  adopted  by  commercial  poEcy 
and  wage.    Reo.  Stat.  601. 

Tbat  a  co-partner  cannot  bind  the  firm,  out  of  their  usual  course  of 
bosiiiesB,  is  beyond  all  kind  of  doubt,  and  is  settled  by  a  series  of  ju* 
dicial  decisions  which  cannot  be  shaken^ 

Generally  the  signature  of  one  partner,  in  matters  of  simple  coo- 
tract  reUuingto  the  partnership^  binds  the  firm,  for  every  partner  may 
be  considered  as  an  agent  for  the  rest  of  the  partnership.  '  Do/ug. 
653,  QUlyer  m  Part.  239;  4  Johns.  Rep.  265;  Collyer  on  Part.  103; 
6  Bing.  792.  And  this  doctrine  is  founded  upon  good  reason,  and 
•osceptible  of  complete  demonstration. 

Eveiy  partnership  is  limited  to  certain  objects,  and  certainly  a 
tbing  not  embraced,  can  by  no  implication  be  construed  to  appertain 
to  the  association.  The  rule  expressio  unius  est  exclusio  allerius^  ap« 
plies  to  the  formation  of  partnerships  as  well  as  to  the  construction  of 
instruments. 

The  nature  of  the  partnership  is  expressed — ^the  objects  are  ea^ 
pressed — and  a  liability  cannot  be  fixed  upon  the  firm,  by  the  con* 
tract  of  one,  when  that  contract  docs  not  relate  to  the  business  of  the 
partnership.     4  Johns.  Rep.^  Livingston  vs.  Roosevelt. 

If  this  is  true  doctrine,  it  is  a  corollary,  tbat  if  the  partnership  is 
liable  for  the  transaction  of  an  individual  partner,  unconnected  with 
tiie  business  of  the  firm,  that  liability  must  arise  from  the  consent  or 
privity  of  the  other  partners,  or  from  an  express  contract.  4  Johns. 
Rep.  364;  2  Caines  246;  2  Johns.  Rep.  300.  The  proof  must  be  ex- 
prefls  and  positive,  for  no  presumption  can^  be  drawn  fit>m  the  fact  oT 
partnefship. 

The  instruction  asked  for  was  a  legal  instruction,  and  the  court 
erred  in  refusing  to  give  it.  The  verdict  could  not  have  been  the 
tame,  if  it  bad  been  granted;  but  this  is  not  the  test  of  its  correctness* 

It  is  sufficient  for  tbis  court  to  know  that  it  was  legal,  and  one 
which  could  be  rightfully  asked.     If  it  was  not  given,  our  remedy  is  in 
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this  court,  and  we  ask  that  the  remedy  be  applied,  by  reveniDg  the 
judgment  of  the  court  below. 

The  third  error  assigned  is  that  the  court  erred  in  refusing  a  new 
trial  on  the  ground  of  newly  discoFcred  evidence. 

It  is  readily  admitted  that  in  ordinary  cases  th^  inferior  judge  is 
*  invested  with  considerable  discretion  in  granting  or  refusing  new- 
trials.  He  sits,  perhaps,  more  as  a  chancellor  than  as  a  common  law 
judge;  because  upon  a  dispassionate  and  comprehensive  view  of  die 
whole  case,  he  determines  whether  justice  requires  that  there  shoold 
be  a  re-hearing. 

The  discretion  however  to  be  exercised  in  granting  a  new  trial  for 
newly  discovered  evidence  is  not  an  arbitrary  but  a  legal  discretion^ 
and^  therefore,  subject  to  review.  10  Wendell^  285;  14  Johns.  Rep. 
Brill  vs.  Lord. 

Certain  principles  are  settled  with  respect  to  new  trials  ibr  newly 
discovered  evidence,  which  must  be  considered  ns  conditions  prece- 
dent to  obtaining  it,  or,  in  other  words  tliere  must  be  certain  pre-re** 
quisites.  1st.  The  testimony  must  have  been  discovered  since  tiie 
former  trial.  This  fact  must  be  contained  in  the  affidavit  of  the  ap^ 
plicant;  and  exists  in  this  case,  as  the  record  will  show.  2nd.  It 
roust  appear  that  the  testimony  could  not  have  been  obtained  widi 
reasonable  diligence  on  the  former  trial.  The  affidavit  of  the  plain- 
tiff in  error  shows  that  it  was  not  discovered  until  after  the  trial,  and 
therefore  no  diligence  could  have  been  used  to  obtain  it.  3rd.  It 
must  be  material  to  the  issue.  Its  materiality  is  sworn  to,  and  not 
contradicted  by  counter  affidavits;  besides,  being  declared  material  in 
the  bill  of  exceptions.  The  declaration  in  the  action  shows  its  mate* 
riality,  for  if  the  contract  for  building  the  whole  house  was  made  widi 
Hollis  and  some  one  else,  the  stone  foundation  must  have  been  iiv- 
cluded;  hence  the  action  was  improperly  brought  and  the  fact,  if  it 
could  have  been  introduced,  would  constitute  a  complete  bar  to  the 
action  in  its  present  form.  4tb.  It  must  not  impeach  the  character 
of  former  witnesses.  The  record  does  not  exhil^it  what  evidence  was 
given,  and  in  fact,  the  verdict  of  the  jury  was  founded  upon  mere  in- 
ference. 5th.  It  must  not  be  cumulative.  It  is  not  so  in  fact^  nor 
does  the  record  show  it  to.  be,  either  expressly  or  by  implication.     As 
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to  new  triah  for  newly  discorered  evidence.     Vide^  7  Mass.  Rep.  907; 

9  Johns.  Rep.  264;  4  Wendall  579;  1  Chwen  Rep.  359. 

The  record  shows  that  there  was  a  previous  motion  for  a  new  trial 
on  general  gronnds,  but  the  second  motion  was  made  within  the  time 
prescribed  bj  the  statute,  and  on  matter  newly  discovered,  hence  the 
first  cannot  prejudice  the  latter  motion,  since  this  new  matter  could  not 
have  been  embraced  in  the  first,  becanse  it  was  not  known. 

Trapnaij.  &;  CpcKE,  Contra: 

What  are  the  facts  of  the  case,  or  the  evidence  upon  which  the 
verdict  was  rendered,  does  not  appear  in  the  record.  The  pertinency 
of  the  instructions  is  not  shown,  and  in  .the  absence  of  all  showing 

10  the  contrary,  the  judgment  of  the  court  below  will  always  be  pre- 
sumed to  be  correct. 

Not  knowing  the  facts  of  the  case,  the  bearing  and  weight  of  the 
evidence  incorporated  into  the  motion  for  a  new  trial  cannot  be  esti- 
mated by  the  court,  and  therefore  the  invariable  presumption  in  favor 
of  the  court  below  must  operate  with  conclusive  force  in  this  case. 

Dickinson,' Ju(/g^6,  delivered  the  opinion  of  the  court: 

It  is  assigned  for  error  that  the  court  below  erred  in  refusing  to 
charge  the  jury  as  required  by  counsel,  and  in  refusing  to  grant  a  new 
trial  upon  the  newly  discovered  testimony.  We  will  consider  these 
objections  in  the  order  in  which  they  are  presented.  We  understand 
it  to  be  a  rale  well  settled,  and  supported  by  all  the  authorities,  that 
a  court  is  not  bound  to  instruct  the  jury  as  to  the  law  arising  upon  the 
abstract  principle  which  may  be  presented.  How  far  the  instruc** 
tions  might  have  been  applicable  to  the  case  before  the  jury,  it  is 
knpoesible  for  this  court  to  determine;  for  to  enable  us  to  form  a  con- 
clusion whether  such  instructions  were  proper  or  not,  and  calculated 
to  have  an  influence  upon  the  finding  of  the  jury,  it  was  unquestiona- 
bly necessary  that  the  whole  or  a  sufficient  portion  of  the  evidence 
sboold  have  been  included  in  the  bill  of  exceptions  to  have  shown 
their  applicability.  It  is  a  principle  that  cannot  be  controverted,  that 
to  sustain  a  writ  of  error  on  the  ground  that  the  court  neglected  to 
charge  the  jury  upon  any  question  of  law  whidh  arose  out  of  ttie  facts 
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of  the  case,  it  must  appear  upon  the  record,  not  only  that  the  facts 
upon  which  such  question  of  law  arose  were  in  evidence  in  the  cause, 
but  also  that  the  court  was  distinctly  called  upon  to  instruct  the  jury 
as  to  the  law  on  that  point.     As  then  we  have  nothing  in  the  rocord 
before  us  to  the  contrary,  we  must  presume  that  the  court  below  con- 
sidered the  instructions  asked  for  as  improper,  or  inapplicable  to  the 
st^te  of  the  case  before  them,  and  rightfully  overruled  the  party's  mo- 
tion.    The  application  for  a  new  trial  is  deserving  of  more  considera- 
tion*    Although  it  is  usual  for  a  party  to  combine  all  his  reasons  in  a 
motion  for  a  new  trial,  yet  when  as  in  this  instance,  after  the  rejection 
of  the  first  application,  the  plaintiff  in  error  believed  he  could  rest  his 
case  upon  other  and  better  grounds,  of  which  he  was  not  before  privy^ 
we  can  discover  no  good  reason  why  he  should  not  be  permitted  to 
avail  himself  of  any  advantage  be  possessed,  when  he  presents  in  pro- 
per time.     The  Circuit  Court  having  on  the  first  motion*  already  so- 
lemnly determined  that  the  evidence  was  sufficiently  clear  and  expli- 
cit to  justify  the  verdict,  and  that  it  conformed  to  the  law,  we  will  con« 
sider  the  reason,  to  wit;  newly  discovered  testimony,  upon  which  the 
plaintiff  in  error  evidently  relies  in  his  second  application.     There 
are  certain  principles  upon  this  subject  which  must  be  considered  set- 
tled.    1st  The  testimony  must  have  been  discovered  since  the  trial. 
2nd.  It  must  appear  that  the  new  testinoony  could  not  have  been  ob- 
tained with  reasonable  diligence  on  the  former  trial.     3d.  It  must  be 
material  to  the  issue.     4th.  It  must  go  to  the  merits  of  the  case,  and 
not  impeach  the  character  of  a  former  witness.    5th.  It  must  not  be 
cumulative.     People  vs.  Sup*  Cl.  ofN.  York.  10  Wend.  292;  4  Johns. 
Ago.  425. 

It  cannot  be  denied  but  that  the  evidence  was  discovered  sinee  the 
former  trial,  and  its  materiality  is  proved  by  the  record.  Whether  it 
goes  to  the  merits  of  the  case,  or  impeaches  the  character  of  a  fonner 
witn^s,  is  impracticable  for  this  court  to  detenmne,  as  the  evidence 
given  upon  the  trial  is  not  before  us.  It  is  not  cleariy  perceived  in 
what  manner  the  evidence  of  Bass  was  expected  to  be  material  to  the 
defendant.  That  it  might  however  have  been  material,  and  its  bear- 
ing perceived  by  the  court  before  whom  the  cause  was  tried,  is  bj  no 
means  improbable;  and  while  we  are  willing  that  every  reasonable 
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aod  probable  inference  favorable  to  the  opinion  of  the  coart  below 
8hoald  be  indulged,  it  must  be  conceded  that  unless  the  proof  made 
before  die  jury  is  stated  on  the  record  it  will  be  impossible  for  us  to 
perceive  whedier  the  testimony  which  the  applicant  expects  to  prove 
is  relevant  and  will  fomish  proper  matter  for  the  consideration  of  a 
jury.    The  party  dees  not  show  that  he  made  any  eflbrt  to,^iscover 
testimony  of  a  character  similar  to  that  which  he  expects  to  prove, 
nor  thai  he  could  not  have  substantiated  the  same  fact  by  some  other 
witness.    It  only  remains  for  us  to  consider  whether  the  new  testimony 
is  cumulative*    And  that  it  is  so  is  clearly  shown  in  the  bill  of  excep- 
tions, in  which  the  court  below  say  that  it  conduces  to  prove,  thereby 
indicating,  as  we  understand,  contributing  or  tending  to  prove  cer- 
tain facts  in  relation  to  which  some  testimony  had  already  been  pro- 
duced on  the  trial.     Cumulative  means  additional  evidence  to  sup- 
port the  same  point,  and  which  is  of  the  same  character  with  evi- 
dence already  produced.     See  Price  vs.  Brown^  Xst  Strange^  691. 
We  are  strengthened  in  this  view  of  the  subject,  because  the  excep- 
tions do  not  state  whether  this  new  testimony  establishes  facts  which 
bear  Erectly  upon  the  issue,  and  were  not  in  proof  before,  and  which 
are  in  themselves  so  material  to  the  question  that  they  might  vary  the 
result,  or  whether  this  further  evidence  merely  tends  to  confirm  the 
former  testimony,  or  goes  to  discredit  the  plaintiff's  witness  without 
disdodng  any  new  fact  materi^ly  tending  of  itself  to  vary  the  de- 
fence.    The  court  below,  it  is  true,  say  that  the  testimony  is  matciial 
to  the  issue,  but  do  not  say  that  it  related  to  any  new  fact.     The 
whole  of  the  evidence  adduced  before  the  jury,  with  that  proposed  to 
be  produced,  has  been  also  before  the  court  below;  that  court  has 
thought  proper,  in  the  exercise  of  that  legal  discretion  with  which  it  is 
vested,  to  refuse  the  application.     No  doctrine  is  better  settled  than 
that  which  regulates  applications  of  this  sort,  addressed  as  they  are  to 
sound  discretion  of  the  court.     That  discretion  is  to  be  exercised,  it  is 
true,  not  arbitrarily,  but  in  consonance  with  the  rules  and  usages  of 
law,  in  fortberance  of  the  justice  of  the  cause.    From  any  thing  ap- 
parent on  the  record,  we  are  totally  at  a  loss  to  perceive  upon  what 
fact  it  was  expected  this  court  could  predicate  an  opinion.    The  bills 

of  exception  contains  no  statement  of  the  evidence  given  on  the  trials 
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and  the  record  furnishes  nothing  from  which  wc  can  infer  either  the 
nature  or  weight  of  evidence  upon  which  the  parties  thought  proper 
to  rest  the  decision  of  their  cause.  As  the  partj  excepting  to  the  de- 
cision of  the  court  has  not  thought  proper  to  make  the  evidence 
produced  on  the  trial  part  of  the  record,  every  intendment  should  be 
indulged  against  him,  and  in  revising  that  decision  the  court  is  bound 
to  presume  every  fact,  susceptible  of  proof  and  not  repugnant  to  the 
statements  contained  in  the  bill  of  exceptions,  to  have  been  fully  es- 
tablished; and  these  views  are  fully  sustained  in  the  case  of  Wise  vs^ 
Heurdj  decided  at  the  last  term  of  this  court.  Thus  proceeding,  the 
principle  is  not  perceived  upon  which  the  decision  of  the  Circuit  Court 
ought  to  be  disturbed  upon  the  errors  assigned.  This  case,  from  its 
original  commencement  to  its  final  termination  in  the  Circuit  Court, 
seems  in  its  progress  to  have  been  conducted  with  an  object  in  view 
and  upon  principles  difficult  for  this  court  to  perceive^  and  it  has 
given  us  some  labor  to  see  distinctly  into  its  merits,  and  to  free  it  front 
the  almost  inexplicable  confusion  by  which  it  is  obscured.  It  will  be 
recollected  this  is  an  action  for  breach  of  contract,  and  that  there  i» 
a  material  distinction  between  actions  ex  contractu  and  ex  delicto*  In 
1  Chit.  Plead,  p.  28,  and  in  1  Saund.  153  n.,  it  is  laid  down,  ^Hhat 
where  there  are  several  parties,  if  the  contract  is  joint,  they  should  all 
be  made  defendants,  and  that  an  omission  of  one  can  be  taken  ad- 
vantage of  by  plea  in  abatement,  unless  it  appears  on  the  face  of  the 
declaration,  or  some  other  pleading  of  tlic  plaintiff,  that  the  party 
omitted  is  still  living  as  well'  as  that  he  jointly  contracted,  in  whicli 
case  the  defendant  may  demur  or  move  in  arrest  of  judgment  or  sup- 
port a  writ  of  error;  or  it  will  be  good  ground  of  non-suit  if,  upon  the 
trial,  the  plaintiff  fails  to  prove  a  joint  contract;  for  although  in  djc- 
tions  of  tort  one  defendant  may  be  found  guilty  and  the  other  acquit- 
ted, yet  in  action  for  the  breach  of  contract,  whether  it  be  framed  in 
assumpsit,  covenant,  debt  or  case,  a  verdict  could  not  in  general  be 
given  against  one  defendant  in  a  joint  action  without  the  other,  unless 
there  was  some  personal  inability  in  point  of  law  which  would  not 
render  the  contract  obligatory,  as  infancy  or  coverture  or  the  like." 
We  are  led  to  these  remarks  from  the  fact  that  previous  to  the  first 
trial  and  issue  joined,  the  plaintiff  in  the  court  below  entered  a  nolle 
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prosequi  as  to  iwo  of  the  defendants  Tate  and  Rogers*  At  common 
law,  where  there  are  several  defendants,  a  plaintiff  may  in  tort  enter 
a  nolle  prosequi  as  to  a  part  of  the  defendants  and  proceed  against  the 
others;  but  the  rule  is  different  in  actions  upon  joint  contract;  for  a  dis- 
continuance as  to  one  operates  as  a  discontinuance  as  to  all,  unless  in 
cases  where,  as  previously  remarked,  one  of  the  defendants  pleads 
matter  which  goes  to  his  present  discharge.  Such  as  bankruptcy,  in- 
fancy, and  such  other  pleas  as  go  to  the  action  of  the  writ;  and  this 
doctrine  is  fully  sustained  in  the  case  of  JVoAre  and  Ckispell  vs.  Ingham^ 
I  Wilson^  89;  Gibb  vs.  Morrill^  3  Taun.  307;  Chandler  vs.  Parker^ 
3  Esp.  Rep.  T7;  Tidds  Prac^  632;  also  in  Hartness  vs.  Thompson^  5 
Johns.  Rep.j  160;  and  Hale  vs.  Rochester^  3  Cow.  374,  The  rule  of 
the  conxnon  law,  however,  upon  this  subject  was  changed  and  modi- 
fied by  the  act  of  the  General  Assembly,  passed  10th  January,  1816. 
See  Steele  and  McCamp.  Dig.^  312  and  313,  in  which  it  was  provided 
that  **  in  all  cases  where  there  shall  be  several  defendants  to  any  suit 
or  action,  some  of  whom  arc  summoned  or  taken,  and  others  not  taken, 
fhe  plaintiff  shall  be  at  liberty  to  proceed  against  those  summoned  or 
taken,  or  may  continue  bis  cause  and  award  alias  writs  till  another 
term,  at  which  time  he  shall  proceed  against  those  appearing.''  It  is 
upon  this  statute,  we  presume,  the  plaintiff  below  proceeded  when,  he 
entered  a  nolle  prosequi  against  such  of  the  defendants  as  were  not 
summoned  or  taken  and  elected,  to  proceed  against  Robins  alone. 

We  are  not  prepared  to  say,  nor  do  we  deem  it  necessary  to  ex- 
press any  opinion,  as  to  what  might  have  been  the  result  if  there  had 
been  any  objections  made  to  the  filing  of  the  second,  or,  as  it  is  termed, 
amended  declaration,  in  which  Tate  and  Rogers  arc  again  introduced 
as  defendants,  as  to  whom,  after  the  filing  of  a  plea  to  the  merits  by 
Rogers,  the  plziintiff  below  again  entered  a  nolle  prosequi.  The  plain- 
tiff in  error,  by  his  appearance,  clcarjy  waived  any  advantage  which 
be  might  have  possessed,  and  precluded  himself  from  making  any  ob- 
jection to  the  further  proceeding  on  the  part  of  the  defendant  in  error. 
We  deem  it  however  proper  here  to  remark  that  though  in  nK>dern 
limes  great  latitude  has  been  allowed  as  regards  amendments,  yet 
they  are  always  limited  by  due  consideration  for  the  rights  of  the 
other  party.     The  discretion  wliich  js  allowed  to  the  courts  in  grant- 
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ing  ameDdments  has '  certain! j  in  this  instance  been  liberally  exer- 
cised; for  if  a  plaintiff  can  be  permitted  to  introduce  new  parties  (as 
Tate  and  Rogers  mast,  in  this  case),  be  considered,  be  can  upon  the 
same  principle  introduce  a  new  and  distinct  cause  of  action,  wboUj 
changing  the  defendant's  liability  as  well  as  the  nature  of  his  defence. 
It  ia  unnecessary  to  comment  further  upon  the  proceedings  in  tins  case 
for  the  errors,  if  there  are  any,  are  waived  by  the  act  of  the  plaintiff 
in  error,  or  cured  by  the  118th  and  1 19th  sections  of  the  Rev.  Ark. 
Code^  635,  636;  which  provide  ^^  that  when  a  verdict  shall  have  been 
rendered  in  any  cause  not  the  judgment  thereon  shall,  be  arrested  or 
stayed  for  any  mispleading,  discontinuance,  insufficient  pleading,  or 
misjoinder,"  but  ^'  that  such  omissions,  imperfections,  defects  and  vari- 
ances, and  all  others  of  a  like  nature  not  being  against  the  right  and 
justice  of  the  matter  of  the  suit,  and  not  altering  the  issue  between  the 
parties  on  the  trial,  shall  be  supplied  and  amended  by  the  court  when 
the  judgment  shall  be  given,  or  by  the  court  into  which  such  judg- 
ment may  be  removed  by  writ  of  error.  ^' 

We  are  therefore  of  opinion  that  the  judgment  of  the  Circuit  Court 
ought  to  be  affirmed  widi  costs. 
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Ebbob  to  Hempstead  Circuit  Court. 

Jfo  Tdld  jodgmeot  can  be  pronoonced  agaioit  any  party*  cmleM  he  first  h«re  oe^et 
either  actual  x>r  coDBtmctiye,  of  the  proceeding  againat  him. 

The  record  in  tliis  case  states  that  at  the  October  Tenn  of  the  Cir- 
cuit Court,  1837,  Grayson  moved  the  court  for  a  judgment  against 
Clark  £»-  the  sum  of  $125  141  cts.,  paid  bj  him  as  his  security,  to 
one  Abraham  Block,  in  recognizance  of  appeal  from  a  judgment  of 
Justice  of  the  Peace  to  the  Circuit  Court,  and  judgment  was  accord- 
ingJj  entered  against  him  for  the  above  amount,  with  interest  thereon 
at  the  rate  of  ten  per  cent,  per  annum  from  the  24th  daj  of  Maj, 
1835,  until  paid,  and  also  the  costs  of  the  nK>tion. 

Trimbub,  for  plaintiff  in  error: 

There  is  no  law  authorizing  the  proceedings  as  they  are  exhibited 
bj  the  record  in  this  case.  Bj  the  34th  section  of  the  law,  title  Jus- 
tices of  the  Peace,  Steek  and  McCamp.  Digest^p.  362,  where  the  se- 
curity in  a  recognizance  of  appeal  pays  the  nK>ney,  it  shall  be  so 
returned  on  the  execution,  and  that  shall  be  a  judgment  of  record  on 
which  an  execution  may  issue;  but  the  plaintiff  in  the  court  below  had 
no  right  to  tax  the  defendant  in  this  case  with  the  cost  of  the  motion 
and  judgment. 

If  the  plaintiff  in  the  court  below  had  a  right  to  proceed  by  motion^ 
the  defendant  had  a  right  to  notice  of  the  time  and  place  of  making 
said  motion.  Hardin  181;  1  J.  J.  Marshall,  12,  13;  Hardin^  564, 
565,566. 

PiKS,  Contra: 

The  plaintiff  in  error  contends,  first,  that  there  was  no  law  in  force 
when  tills  proceeding  was  had,  which  authorized  it,  and  tiierefore  the 
Circuit  Court  had  no  juricdistion,  and  the  proceedings  were  coram 
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non  judicc;  and  second,  that  in  any  event,  the  Circuit  Court  could 
enter  no  judgment  on  motion,  where  notice  had  not  been  given  to  the 
opposite  party. 

By  section  34  of  the  law  concerning  Justices  of  the  Peace,  as  ar- 
ranged in  the  Territorial  Digest,  p.  352,  and  which  is  part  of  the  act 
of  Missouri  Territory,  approved  Dec.  20,  1818,  where  judgment  is 
given,  and  execution  issues,  from  the  Circuit  Court,  upon  an  appeal 
thereto  from  a  Justice  of  the  Peace,  against  the  appellant  and  his  se- 
curity in  appeal,  the  officer  levying  the  execution  is  to  specify  in  his 
return  on  the  writ,  by  whom  and  how  the  execution  is  satisfied;  and  it 
Was  provided  that  the  amount  so  paid  by  the  security  should  be  taken 
and  considered  a  debt  of  record  in  his  favor  against  the  principal,  and 
that  the  security  might  therein,  as  in  other  cases  of  debts  of  record 
-thereupon  sue  out  his  execution,  &c. 

In  what  way  could  this  execution  be  obtained?  How  could  the  debt 
be  placed  in  the  attitude  of  a  debt  of  record?  Could  the  execution 
issue,  merely  upon  the  return  of  the  Sheriff  on  the  original  execution; 
and  was  the  Clerk  authorized,  upon  the  Sheriff's  return  that  the  debt 
was  paid  by  the  security,  to  issue  execution  in  favor  of  the  security 
against  the  principal  ? 

On  the  other  hand,  was  it  not  necessary,  that  after  the  security  had 
paid  the  debt,  he  should  make  it  appear  upon  the  record  of  the  court 
that  he  had  done  so,  and  upon  that  being  shown  and  made  of  record, 
issue  his  execution  ?  The  return  of  the  Sheriff  is  made  by  the  law 
conclusive.  No  evidence  could  be  admitted  to  impeach  it;  and 
when  he  had  returned  that  the  security  had  paid  the  debt,  the 
amount  so  paid  was  to  be  held  a  debt  of  record.  Is  there  any  thing 
in  the  law  which  prevented  the  security  from  asking  of  the  court,  at 
the  samo  time  producing  to  them  the  Sheriff's  return,  and  showing 
that  he  had  paid  the  debt,  that  the  fact  of  payment,  and  the  legal 
consequences  therefrom  arising,  should  be  made  of  record?  It  was 
clearly  unnecessary  for  the  Circuit  Court  to  have  formally  render- 
ed a  judgment  against  the  principal  in  favor  of  the  security;  be- 
cause the  matter  then  transacting  could  not  legitimately  bo  con- 
sidered as  a  proceeding  against  the  principal;  but  merely  an  cxparte 
entry  upon  the  record,  by  the  security,  of  a  fact  which  he  had  the 
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right  by  law  to  place  upon  the  record,  without  giving  the  principal 
any  notice  thereof  whatever.  And  if  the  court,  after  placing  Upon 
its  record  the  fact,  which  upon  the  Sheriff's  return  they  were  bound 
on  application  of  the  security  to  do,  that  the  security  had  paid  the 
debt,  saw  fit  also  to  declare  upon  the  record  that  the  amount  so  paid 
should  be  taken  as  a  debt  of  record,  or  in  other  words,  give  judgment 
for  the  amount,  the  court  merely  did  an  unnecessary  act,  by  determine 
ing  what  the  law  had  already  determined.  The  judgment  was 
merely  surplusage,  because  upon  its  being  made  of  record  that  the 
security  had  paid  the  debt,  he  was  entitled,  without  a  judgment,  to 
his  execution.  And  we  do  not  see  upon  what  ground  it  can  be  con- 
tended that  the  court  could  not  declare  the  legal  consequence  of  facts 
apparent  on  the  record;  or  render  a  judgment  where  the  law  had  de- 
clared that  there  should  be  one.  In  declaring  that  the  amount  paid 
by  the  security  should  be  taken  and  considered  as  a  debt  of  record, 
no  proviaoQ  is  made  for  notice  to  be  given  to  the  principal.  If  ex- 
ecution was  to  issue  by  the  action  of  the  Clerk,  upon  the  Sheriff's  re- 
turn merely,  certainly  no  notice  was  to  be  given  to  the  principal. 

That  the  security  here  had  paid  the  debt,  appears  on  the  record* 
As  a,  matter  of  course,  such  being  the  fact,  he  was  entitled,  either 
with  or  without  the  action  of  the  court,  to  his  execution.  That  is  all 
which  he  can  obtain  by  his  judgment.  By  it  he  receives  no  more 
than  the  law  entitles  him  to— thc^  court  has  done  no  more  than  to  en- 
force a  right  which  the  law  gave  him.  He  was  entitled  to  his  execu- 
tion, without  giving  any  notice  to  the  principal,  and  we  cannot  con- 
ceive how  it  can  be  error  for  a  court  to  have  ordered,  or  given  au- 
thority to,  its  Clerk,  to  do  that  which  he  was  in  any  event  bound  by 
law  to  do.  , 

Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

The  only  question  is  as  to  the  legality  of  the  judgment.  The  re- 
cord simply  shows  the  motion,  and  that  the  judgment  was  entered  in 
conformity  to  the  application  of  the  party,  and  appears  to  be  predi- 
cated on  the  34th  section  of  the  act  regulating  the  proceedings  be- 
fore Justices  of  the  Peace,  as  contained  in  McCampbelPs  and  Steele^ s 
Dig.^  p.  362,  which  provided  that  "  in  all  cases  of  appeal  or  ccrtio- 


Digitized  by  VjOOQ IC 


152  CASES  IN  THE  SUPREME  COURT 

Clark  again$t  Grajrson. 

ran  from  Justices  of  the  Peace,  bj  existing  laws  on  those  subjects, 
if  the  judgment  of  the  Justice  be  affirmed^  or  judgment  given  on  a 
trial  upon  the  merits  de  novo^  in  the  Circuit  Court,  judgment  shall  be 
given,  and  execution  issue  not  only  against  the  original  defendant  or 
defendants  in  the  suit  before  such  Justice,  but  also  against  his  or  their 
security  or  securities  in  the  appeal  bond,  or  bonds,  to  prosecute  such 
certiorari;   and  the  amount  of  such  judgment  with  costs,  shall  be 
levied  bj  the  Sheriff  or  proper  officer  on  the  estate,  real  or  personal, 
of  such  security  or  securities  in  case  the  original  party  does  not,  or 
cannot,  satisfy  the  said  judgment.    And  the  Sheriff,  or  proper  officer, 
dmll  specify,  in  his  return  of  the  writ,  how  and  by  whom  such  execu- 
tion shall  have  been  satis6ed;  provided  that  the  amount  satisfied  and 
paid  by  such  security  or  securities  shall  be  taken  and  considered  a 
debt  of  record  in  his  or  their  favor  against  any  such  principal  debtor 
or  debtore.     And  such  security  or  securities  may,  as  in  other  cases  of 
debt  of  record,  thereupon  sue  out  execution  against  the  property,  real 
or  personal,  of  such  principal  debtor  or  debtors."    There  is  no  evi- 
dence that  any  notice,  either  actual  or  constructive,  was  given  to 
Clark,  or  that  he  waived  it  by  personal  appearance.     The  filing  of 
the  motion  was  the  first  and  only  step  taken  previous  to  judgment.    It 
was  decided  at  last  term  of  this  court,  in  the  case  of  fVebb  vs.  EsttU^ 
that  a  party  must  have  notice,  either  actual  or  constructive,  before  a 
judgment  can  fare  legally  and  rightfully  entered  against  bkn.     This 
doctrine  we  consider  supported  by  every  principle  of  justice,  and  too 
well  established  to  admit  of  a  doubt  of  its  correctness.    From  the  state 
of  the  case  as  presented  to  us  on  the  record,  we  are  of  opinion  Aat  the 
court  below  erred  in  permitting  judgment  to  be  entered  against  Clark, 
and  therefore  ought  to  be  reversed  with  costs. 
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EsBOR  to  ike  WatkitigUm  CircuU  dmrt. 

At  the  last  term  of  this  court,  the  appellee  prodaced  in- court,  and 
filed  the  certificate  of  the  Clerk  of  the  Circuit  Court  of  WashiDgten 
cottotj,  that  an  appeal  had  been  entered,  and  a  recognizance  given 
in  ttiis  case  according  to  law,  at  the  Maj  term  of  said  Circuit  Court, 
in  the  jear  1839;  whereupon  this  court  entered  a  nile  against  the  ap- 
peBuit  to  appear  on  the  first  day  of  the  present  term  and  show  cause 
why  the  judgment  appealed  from  should  not  he  affirmed,  by  reason  of 
hisfiuhire  to  file  in  this  court  ten  days  before  the  last  term  thereof,  a 
duly  certified  transcript  of  the  record  in  this  case,  and  also  for  his  fail- 
ure to  file  his  assignment  of  errors  therein,  within  the  first  four  days  of 
the  last  term  of  this  court  as  required  by  law;  but  there  being  no  le- 
gal service  of  said  rule  on  the  applicant,  the  same  was  renewed  at  the 
present  term,  and  made  returnable  to  the  court  on  the  thirty-first  day 
of  Jaaaary,  1840,  on  which  day,  the  same  being  returned  executed 
according  to  law,  and  the  iqppellee  thereupon  renewing  his  motion 
premasLy  made  to  affirm  the  judgment;  and  the  iqppellant  not  show- 
ing any  caose  for  his  failure  to  file  in  this  court  a  duly  certified  tran- 
script of  ttie  record  in  this  case  according  to  law,  tiie  rule  against  him 
was  made  absolute;  and  the  judgment  below  agreeably  to  the  requiri- 
tions  of  ttie  34ih  section  of  the  117th  chapter  of  the  Revised  Statutes 
of  Arkansas,  p.  644,  was  affirmed  with  costs* 
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Ebbor  to  Washington  Circuit  Courti  * 

Wfaere  the  record  states  that  the  defeodaots  severally  filed  special  pleavof  juttificalioirr 
besides  jointly  pleading  the  general  issue;  but  no  such  pleas  appear  on  the  record  ; 
and  further  states,  that  the  defendants,  being  served  with  a  notice  to  produce  the^ 

Sapers  under  which  they  severally  so  justified,  failed  and  refused  to  produce  them, 
ut  no  such  notice  appears  on  the  record ;  the  record  fails  to  show  any  requisition- 

on  them  to  produce  the  papers,  and  they  do  not  appear  to  have  been  under  any-legal 

obligation  to  produce  them. 
In  such  case  it  was  error  to  sustain  a  motion  by  the  plaintiff  to  dieregard  eooh  pl«««v 

and  give  judgment  by  default. 
Bat  as  no  such  special  pleas  appear  in  the  record,  they  cannot  be  regarded  aa  inter.  < 

posing  any  defence  to  the  action  :  nor  can  the  Supreme  Court  know  what  the  facts 

80  pleaded  were,  or  whether  they  were  so  pleaded  as  to  constitnte  a  legal  bar  to  die^ 

action^ 
And  the  jiidgnlent  below,  in  such  case,  being  against  the  party  pleading,  there  being' 

nothing  in  4he4>ftcord  to  prove  the  judgment  wrong,  or  that  such  pleas  were  appliea-; 
^    ble  to  the  case,  or  legally  sufficient  in  bar,  the  judgment  will  not  be  set  aside,  al.' 

though  the  reason  assigned  by  the  court  for  disregarding  such  pleas,  is  illegal  or* 

insufficient. 
Where  the  plea  of  the  general  issuer  purports  to  be  the  plea  of  one  defendant  only,  i(' 

iudgment  by  default,  for  the  failure  of  the  other  defendant  to  plead  is  given  agunst 
'  *both,  it  is  not  good  as  to  either. 
U  was  error  to  disregard  the  plea  of  not  guilty  and  render  judgment  by  default,  even  if 

papers  on  which  the  defendants  relied  in  their  special  pleas,  were  not  produced  after 

due  notice.    The  defendants  could  only  be  defaulted  as  to  that  part  of  their  defence 

to  which  the  papers  not  produced  applied. 

This  was  an  action  of  trespass  instituted  .in  the  Circuit  Court  of 
Washington  county,  hy  Thomas  Wagnon  against  the  plaintiffi  io 
error.  At  the  term  to  which  the  case  Was  returnable^  the  defendantB^ 
upon  kffidavits  filed^  obtained  a  continuance  o^  the  cause  generally 
without  pleading, and  with  leave  to  plead  at  the  next  term;  when^  as 
the  record  states,  they  pleaded  the  general  issue  jointly;  and  seve- 
rally pleaded  special  pleas  in  justification ;  but  no  special  pleas  are 
contained  in  the  transcript  of  the  record.  The  record  furth- 
er states  that  the  defendants  being,  served  with  a  notice  to  pro- 
duce the  papers  under  which  they  severally  justified  in  their  said 
special  pleas  mentioned,  failed  and  refused  to  produce  the  same;  but 
no  such  notice  appears  in  the  transcript  of  the  record.  The  plaintiff 
then  moved  the  court  to  disregard  said  pleas,  and  treat  them  as  a  nul- 
lity^  and  award  him  a  judgment  as  by  default  because  of  the  non- 
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fNTodoctioD  of  said  papers  bj  scud  defeDdanfs,  which  motion  was  sus- 
tained, and  judgment  in  due  form  entered  ^^  that  said  several  pleas  of 
tbesaid  defendants,  be  disregarded  and  treated  as  a  nullity,  and  that 
4be  said  plaintiff  have  judgment  against  the  said  defendants,  as  by 
idefiudt;''  and  thereupon  a  writ  ef  inquiry  was  awarded,  returnable  to 
•the  next  term,  to  assess  the  damages  sustained  by  the  plaintiff,  by 
treason  of  the  trespass,  mentioned  in  his  declaration,  and  the  case 
tsontinued;  after  which,  and  before  the  damages  were  assessed,  the 
plaintiff  appears  to  have  died,  and  the  suit  to  have  been  revived  in 
the  name  of  the  defendants  in  error,  as  his  legal  representatives,  and 
-die  damages  subsequently  assessed  by  a  jury  not  sworn  to  try  the  issue, 
zbut  ^  well  and  truly  to  try  and  true  damages  assess  according  to  evi- 
dence," at  the  sum  of  $120,  for  which  final  judgment  was  rendered  in 
favor  of  the  plaintiQs* 

TValkbr,  for  plaintiff  in  error: 

in  order  to  force  a  party  who  is  alleged  to  have  charge  of  a  paper, 
^bich  the  adverse  party  wishes  to  use,  to  produce  it,  the  fact  that 
such  pap«r  is  in  the  party's  possession  must  be  verified  upon  motion  an4 
affidavit  or  other  competent  evidence,  for  such  party  is  not  bound  to 
obey  every  capricious  demand  made  of  him.  This  appears  not  to 
have  been  done,  nor  does  a  notice  in  writing  appear  to  have  beeg 
filed.  But  conceding  this  to  have  been  done,  the  subsequent  mo- 
•tion  to  treat  all  the  pleas  as  nullities  should  not  have  prevailed.  The 
general  issue  was  tendered,  and  although  the  special  pleas  might  have 
been  rejected,  the  defendants  were  not  in  default  whilst  that  issue  re- 
Bi£uned,  as  the  statute  only  designed  depriving  the  party  of  the  lienefit 
of  his  writing,  or  the  pleadings  based  upon  it,  if  he  refused  to  produce 
it  when  regularly  ycalled  on,  not  to  deprive  him  of  his  whole  defence. 

RiNQO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  plaintiffi  in  error  allege  that  there  is  error  in  the  judgment, 
sustaining  the  plaintiff's  motion  to  disregard  their  pleas  and  treat 
them  as  a  nullity,  and  also  in  giving  judgment  for  the  plaintiff  by  de- 
£utlt  after  their  plea  of  not  guilty  had  been  filed,  and  they  had  sever- 
ally interposed  .a  special  plea  in  justific/ition,  as  well  fs  jn  swearing 
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the  jaiy  to  inquire  of  damages,  when  they  should,  have  been  swoni  i» 
try  the  issue*  These  questions  wifl  be  considered  and  disposed  of  in 
the  order  in  which  they  are  above  stated.  The  motion  to  disregard 
the  plea  may  have  been  and  probably  was  based  upon  the  49tli  sec- 
tion of  the  Statute,  passed  3d  July,  1807,  as  contained  in  the  Digest  of 
Laws  of  Arkansas,  by  Steele  and  McCarapbell,  page  331,  but  if  it 
was,  the  record  fails  to  show  any  requisition  upon  ihe  defendants  to 
produce  them,  and  the  court  erred  in  sustaining  the  motioa  of  the 
plsuntiff  to  disregard  the  pleas  and  give  judgment  as  by  defiuilt 
against  the  defendants;  and  we  are  not  aware  of  the  existence  of  any 
other  law  justifying  such  judgnptent  for  the  non-production  of  books  or 
writings,  in  the  possession  of  the  defendants,  under  any  ciituimBtances; 
but  inasmuch  as  these  special  pleas  do  not  ^pear  in  the  record  before 
us,  we  cannot,  according  to  the  principle  stated  in  the  case  of  Doris 
VB.  Gibson^  decided  at  the  present  term,  regard  them  as  interposing 
any  defence  to  the  action,  because  it  is  impossible  for  us  to  know, 
what  the  facts  so  pleaded  were,  or  whether  they  were  so  pleaded  as 
to  constitute  a  legal  bar  to  the  action;  besides  the  judgment  of  die 
Circuit  Court  is  against  the  parties  pleading,  and  there  is  nothing  in 
the  record  which  proves  that  judgment  wrong.  The  special  pleas, 
for  aught  Aat  appears,  may  have  been  inapplicable  to  die  case,  or 
legally  insufficient  to  bar  the  action,  in  which  event,  the  judgment 
should  not  be  set  aside  for  the  defendants  bek>w,  because  the  record 
does  not 'show  that  their  rights  have  been  prejudiced  by  it,  notwith- 
standing the  illegality  or  insufficiency  of  the  reason  asagned  by  the 
court  for  disregarding  them. 

Such,  however,  is  not  the  case  in  regard  to  the  general  issue, 
which,  as  the  record  states,  was  pleaded  jointly  by  the  defendants 
previous  to  the  giving  judgment  against  them,  as  by  default;  and  al- 
though the  plea,  as  it  appears  on  the  record  before  us,  purports  on  its 
face  to  be  the  plea  of  the  defendant  Cole  only,  this  can  make  no  dif- 
ference as  to  the  question  now  under  consideration,  for  it  must  be  ad- 
mitted, that  the  failure  of  Severs  to  plead  could  not  in  any  manner 
prejudice  the  defence  made  by  bis  co-defendant;  and,  therefore,  if 
the  judgment,  as  given,  is  not  warranted  by  the  circumstances  of  the 
case,  as  to  both,  it  cannot,  upon  legal  principles,  be  supported  as  \o 


Digitized  by  LjOOQIC 


OF  THE  STATE  OF  ARKANSAS.  157 

Cole  and  Severs  againat  Wagnoo. 

either;  and  as  we  have  already  decided  that  the  defendants  do  not 
appear  bj  the  record,  to  have  been  reqaired  in  the  manner  prescribed 
bj  the  provifiiooe  of  the  statute  above  cited,  to  prodace  the  papers 
mentioned  in  the  special  pleas,  and  that  the  coqrt  was  not  therefore 
warranted  in  giving  judgment  that  the  special  pleas  shoqld  be  disre- 
garded, npon  the  ground  of  the  papers  therein  mentioned  not  being 
produced;  it  follows  of  course^  if  ihat  decision  be  correct,  that  the 
coart  erred  in  disregarding  the  plea  of  not  guilty,  ^d  treating  it  as 
a  noffitjr,  and  peoceeding  to  pronounce  judgment  against  both  defend- 
ants, as  bj  de&ailt,  which  could  not  have  been  legally  done,  even  if 
the  defendants  had  been  regularly  and  legally  required  to  produce 
the  papers  or  writings  mentioned  in  their  special  pleas,  in  the  manner 
prescribed  by  the  statute;  because,  according  to  the  very  language 
oftibe  statute,  judgment  by  default  could  only  be  given  as  to  that  part 
«f  the  defence,  ^  to  which  the  books  or  papers  of  the  party  are  alleged 
to  apply,''  and  in  the  present  case  there  is  no  allegation  that  the  pa- 
pers or  writings  in  question  apply  to  the  defence,  upon  the  general 
isne,  nor  is  ih&e  any  pretence,  or  reason  to  believe,  that  they  could 
have  been  used  as  testimony  for  either  party.  On  the  trial  of  this 
issae,  therefore,  the  court  erred  in  giving  judgment  for  the  plaintiff  as 
by  default,  and  treating  the  pleas  of  not  guilty  interposed  by  the  de- 
lendant  Cole,  as  a  nullity,  and  for  this  error,  the  final  judgment  of  the 
Circuit  Court,  as  well  as  the  judgment  by  default,  given  in  this  case, 
are  hereby  reversed,  annulled,^and  set  aside,  with  costs,  and  this  cause 
remanded  to  said  Circuit  Court  for  further  proceedings  therein  to  be 
there  had,  according  to  law^  and  not  inconsistent  with  this  opinion. 
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AH  pleas  to  the  jurisdiction  of  a  Superior  Court,  must  show,  not  only  such  facts  n 

take  the  case  out  of  the  jurisdiction ;  but  also  that  there  is  some  other  co«rt  ip 

which  effectual  justice  may  be  administered ;  for  if  there  is  no  other  place  or  mode 

of  trial,  that  alone  will  give  the  Superior  Court  junsdiction. 

Where  a  defendant  withdraws  his  general  demurrer  to  the  declaration,  he  must  be 

considered  as  undertaking  to  plead  issuably  to  the  merits. 
A  general  demurrer  is  reirarded  as  a  plea  in  bar,  and  a  defendant,  after  interposing  it, 
is  precluded  from  pleading,  either  to  the  junsdiction,  to  the  disability  of  plaintiff  or 
defendant,  to  the  count  or  declaration,  or  lo  the  writ,  in  abatement:  and  if  he  doM 
so  plead,  the  plainiiff  may  properly  move  to  strike  out  his  plea,  or  may  disregard  it 
'  altogether. 

The  Court  of  Probate,  in  each  county  of  this  State,  under  the  Constitution,  and  the 
act  of  1836,  consists  of  a  single  judge,  and  has  a  general  jurisdiction  over  the  ^>- 
pointment  of  guardians,  which  is  not  by  any  law  given  concurrently  to  the  County 
Court :  and  the  latter  conn  possesses  no  power  to  appoint  a  guardian. 

Where  the  caption  of  the  record  of  such  sn  order  of  appointment  shows  that  two  Jus- 
tices  of  the  Peace  sat  as  members  of  the  coart  making  the  appointment,  together 
with  the  Probate  Judge,  they  must  be  considered  as  having  participated  in  the  ap- 
pointment, although  the  record  is  signed  by  the  presiding  Judge  alone ;  and  such 
order  will  be  taken  to  have  been  made,  not  by  the  Probate,  but  by  the  County  Comrt. 

The  records  of  a  court  composed  of  several  members,  or  having  by  law  one  presiding 
officer,  are  not  usually  signed  by  ev^ry  member  of  the  court :  and  when  any  member 
of  a  court  is  once  shown  by  the  record  to  have  taken  his  place  upon  the  judicial  seat, 
upon  any  particular  day  of  a  term,  his  presence  and  participation  in  all  the  business 
transacted  in  court  during  that  day,  must  be  presumed  until  the  contrary  is  proves. 

Even  where  the  relation  of  guardian  and  ward  existed  at  common  law,  the  ward  might 
mainuin  an  action  of  account  against  his  guardian  after  he  came  of  age;  and  mtf^t, 
while  under  age,  call  him  to  account  by  bill  in  chancery. 

The  personal  disability  of  a  ward  to  sue  his  guardian  was  matter  in  abatement  only; 
and  therefore,  under  the  general  issue,  in  an  action  of  assumpsit  for  work  and  labor 
done,  by  ward  against  guardian,  evidence  proving  the  relation  of  guardian  and  ward 
to  exist,  is  not  admissible. 

A  bond  given  in  his  capacity  of  guardian,  by  a  person  appointed  as  such  by  a  court 
having  no  power  to  make  the  appointment,  is  void. 

Even  if  such  a  bond  were  valid,  it  is  doubtful  whether  the  ward  could  sustain  an  ac 
tion  upon  it,  to  recover  the  value  of  work  and  labor  by  him  done  for  the  guardian. 
Such  a  bond  imposes  no  obligation  on  the  guardian  to  pay  the  ward  for  services  and 
labor;  which  is  a  matter  in  no  wise  connected  with  his  trust,  or  the  due  and  proper 
performance  of  his  duties  as  guardian. 

And  even  if  the  ward  would  be  compelled  to  resort  to  his  action  on  such  bond,  yet, 
where  the  bond  is  merely  transcribed  by  the  Clerk,  as  a  part  of  thoTecord,  witboat 
being  legally  made  a  part  of  the  record,  the  existence  of  such  a  bond  does  not  ap. 
pear,  so  that  it  could  bar  an  action  of  assumpsit. 

The  Constitution,  giving  to  the  Circuit  Courts  original  jurisdiction  in  all  matters  of 

^  contract  where  the  sum  in  controversy  is  over  one  hundred  -dollars;  in  an  action  of 
assumpsit,  the  verdict  does  not  furnish  the  true  rule  by  whieh  the  sum  in  contro* 
versy  is  to  be  ascertained. 

It  may  determine  the  controversy,  or  ascertain  the  respective  rights  of  the  partiaa  in 
the  subject  matter  of  the  controversy ;  but  cannot  indicate  or  decide  what  was  ori. 
ginally  in  controversy  between  them ;  unless  that  mattter  be  directly  put  in  issue  by 
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a  plea  to  the  jurisdictioo,  settiDg  forth  sach  facta  aa  Exclude  the  court  from  ezerciaing 
jariadictioD.     ^ 

Tim  u  ooly  oeceaaary  in  caaea  where  the  plaintifT  aeta  forth  each  fkdta  aa  preaent  a 
caae  within  the  juriadiction  of  the  court,  ahhough  (he  true  and  real  matter^f  oon^ 
troTeray  ia  not  within  ita  jariadiction. 

Abd  ih  aaeh  caee^  if  no  anfficient  plea  to  the  jqriadic^iod  iainte^poaed,  the  Circuit 
Court  haa  a  legal  right  to  adjudicate  the  matter,  and  pronounce  final  judgment,  aU 
thoi^h  the'^verdict  may  be  for  a  leaa  aum  than  one  hundred  dollara,  or  in  fayor  of 
the  defendant.  « 

The  tme  rule  on  thSa  aobject  ia,  that  in  all  ectiooa,  except  covenant,  where  the  law 
limita  and  apecially  prescribea  the  precise  aum  which  may  be  recovered,  upon  th^ 
cauae  of  action,  aet  out  in  the  plaintifiT'a  declaration^  and  such  cause  of  action,  aa 
therein  auted,  preaenta  a  liability  or  demand  exceeding  one  hundred  dollara,  excJiK/ 
aire  of  intereat,  which,  if  admitted  or  proven,  the  plaintiff  ia  legally  entitled  to  re. 
cover,  the  Circait  Court  haa  jurisdiction,  and  may  pronounce  final  judgment,  if  no' 
aufficient  plea  to  the  jurisdiction  be  interposed. 

Bot  if  anch  plea  be  put  in,  and  it  appeara  on  the  trial  thereof,  that  ao  much  of  the  plain, 
tiff  'a  demand,  aa  reducea  it  to  a  sum  not  over  one  hundred  dollars,  is  altogether  un- 
fbonded  or  fictitious,  or  has  been  paid,  or  otherwise  legally  discharged  or  satisfied, 
ao  that  the  real  aum  in  oontroveray  doea  not  exceed  one  hundred  dollara,  the  auit 
muat  abate  for  want  of  jurisdiction. 

Tbia  role  appliea  to  all  actiona  upon  liquidated  demanda,  actiona  of  indebitatua  aaaump. 
ait,  and  all  other  actions,  where  the  law  limits  and  specially  prescribes  the  aimi 
which  may  be  legally  claimed  and  recovered  upon  the  contract  aa  aet  out  or  pre. 
aented  by  the  plaintiff,  and  no  diacretion  is  left  with  the  court  or  jury  aa  to  the  amount 
to  be  recovered,  if  the  contract  be  admitted  or  proved  aa  atated. 

But  where  the  law  doea  not  limit  and  specially  define  what  sum  ahall  be  recovered 
apoa  the  contract  aa  ataited,  but  leavea  it  in  the  diacretion  of  the  court  or  jury  to  de. 
tennue  what  amount  the  plaintiff  ought  to  have  for  the  non.performance  of  the  con: 
tract  aa  set  out,  or  preaented  by  the  plaintiff,  aa  in  aaaumpsit  for  breach  of  contract 
to  many,  and  the  Hid,  in  which  the  damagea,  or  aum  which  may  be  recovered,  ai^ 
unliquidated  and  uncertain,  the  damages  claimed  in  the  declaration  coaatitate  the 
snm  in  controveray,  and  determine  the  jtrriadiction. 

Tliis  iras  a  suit  coaunenced  by  the  defendant  in  error  as  a  minor 
under-  twenty-one  years  of  age,  by  William  Ward,  as  his  next 
friend  and  guardis^n,  against  the  plaintiff  in  error,  in  the  Circuit  Court 
of  I^iiaski  county,  in  assumpsit.  The  declaration  contains  but  one 
count,  which  is  in  the  usual  form  of  the  commfon  count  for  work  and 
labor  done  and  performed,  and  money  lent  and  advanced.  The  sum 
alleged  to  be  due  and  owing  for  the  former  is  $150— that  on  account 
of  the  latter  f  101 — and  damages  are  claimed  to  the  amount  of  $200. 
At  the  term  to  which  the  writ  was  returnable,  Heilman  filed  a  gene- 
ral demurrer,  to  the  declaration  but  afterwards,  before  any  further 
proceeding  was  had  in  the  case,  withdrew  it,  by4eave  of  the  court, 
and  filed  his  plea  of  non-assumpsit,  together  with  a  plea  to  the  juris- 
diction of  the  court;  the  defendant  in  error  joined  issue  to  the  former, 
and,  on  his  motion,  the  court  struck  out  the  latter,  whereupon  the 
case  was  continued. 

At  a  subsequent  term  the  case  was  tried  by  a  jury,  and  a  verdict 
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returned,  and  judgment  thereupon,  pronounced  in  favor  of  the  defend- 
ant in  error  for  the  sum  of  $94  64  cts.,  his  damages  assessed  by  the  ^ 
jury,  together  with  the  costs  of  suit. 

During  the  trial  Heilman,  to  prove  himself  the  guardian  of  said 
Martin,  offered  to  read  as  evidence,  an  order  from  the  record  book  of 
what  purported  to  be  the  record  of  the  County  Court  of  tl^e  couoty  of 
Pulaski,  but  signed  by  David  Fulton,  who  at  the  time  was  Judge  of 
the  County  and  Probate  Courts,  as  appears  by  reference  to  the  re- 
cord, the  caption  of  which,  as  ^ated  in  the  bill  of  exceptions  taken  en 
the  trial,  is  as  follows:  "  Friday  morning,  July  14,  1837.  Court  laet 
pursuant  to  adjournment.  Present  the  Hon.  David  Fulton,  Judge,  and 
Allen  McLain  and  Richard  C.  Hawkins,  Esqrs.,  Associate  Justices.'* 
After  which  follows  the  order  in  question,  which  recites  the  appear- 
ance in  court  of  Ambrose  Hudgeus,  Sen.,  and  John  Martin,  and  Al- 
bert Martin,  his  indented  apprentices,  an()  states  that  they,  the  said 
John  Martin  and  Albert  Martin,  bad  left  the  employment  and  guar- 
dianship of  said  Hudgens,  without  cause  or  his  consent,  and  that  said 
Martins  respectively  being  present  in  court,  requested  the  court  to 
appoint  Heilman  their  guardian,  omd  that  the  court  did,  on  considera- 
tion, vacate  their  indentures  of  apprenticeship  to  Hudgens,  and  ap- 
pointed Heilman  their  guardian,  on  his  entering  into  bond  with  suf- 
ficient security  for  the  faithful  performance  of  his  duty,  in  the  sum  of 
four  hundred  dollars;  but  the  defendant  in  error  objected  to  hii  read- 
ing said  order  to  the  jury  as  evidence,  and  the  court  sustained  hk  ob- 
jection, and  would  not  su£fer  it  to  be  read  to  the  jury  as  evidence^ 
whereupon  Heilman  excepted,  and  in  his  bill  of  exeeptions  set  fofth 
all  of  the  evidence  adduced  on  the  part  of  the  defendant  in  error,  and 
so  much  of  said  record  as  he  offered  to  read  as  evidence,  which  was 
signed  and  sealed  by  the  court,  and  made  part  of  the  record  of  tUi 
case.  Whereupon  he  brought  his  case  up  by  writ  of  error,  and  by  Ids 
assignment  of  errors  questioned  the  correctness  of  the  decidon  and 
judgment  of  the  Circuit  Court.  1st.  In  striking  out  his  plea  to  Ifae 
jurisdiction  of  the  Court  2nd.  In  refusing  to  suffer  him  to  read  to 
the  jury  as  evidence  the  record  of  his  appointment  as  guardian  of  the 
defendant  in  error.  3d.  In  giving  judgment  for  the  defendant  in  er- 
ror, because  his  action  is  misconceived,  his  remedy  (if  he  has  any 
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remedj  at  law,)  being  by  an  action  on  the  bond  executed  by  the 
phuoliff  as  his  gaardian,  and  not  by  an  action  of  assumpsit.  4th. 
The  obligation  of  Heilman  for  the  services  and  labor  of  his  ward  is 
equitable,  not  legal,  and  an  action  at  law  therefor  is  not  the  appro- 
priate remedy.  5th.  In  giving  judgment  in  favor  of  the  defendant 
in  error  for  his  damages  assessed  by  the  jury,  with  costs  of  suit,  not- 
withstanding the  damages  so  assessed  do  not  amount  to  one  hundred 
dollan.  6th.  That  judgment  was  rendered  for  the  defendant,  where- 
as, by  law,  it  should  have  been  for  the  plaintiff  in  error. 

Trapnall  &  Cocke,  for  plaintiff  in  error: 

Fowi«ER,  CorUra: 

The  court  did  not  err  in  striking  out  the  attempted  plea  to  the  Ju- 
risdiction. Such  plea  could  not  be  filed  after  a  plea  in  bar  to  the 
merits,  such  as  that  of  non^usumpsit^  which  was  the  Jirst  plea  offered 
by  Heilman.  After  filing  the  general  issue^  Heilman  was  barred  from 
pleading  in  abatement  or  to  the  jurisdiction.  Said  plea  to  the  juris- 
diction was  fatally  defective,  even  had  it  been  offered  in  time,  ati  its 
facc^  or  for  the  want  of  an  affidavit  averring  its  truth.  It  was  tbere- 
IcMPe  property  stricken  out.  Pope,  Sleeky  and  McCampbelPs  Dig.^-  321 ; 
Hard.  Rep.y  65,  Meggs  vs.  Shaffer.  The  court  propedy  refused  to 
admit  the  record  of  the  County  Court,  in  eridence — the  Coun- 
ty Court  having  no  power  under  the  [Constitution  and  laws  of  the 
State  to  appoint  guardians.  This  power  belongs  exclusively  to  the 
Court  of  Probate,  which  is  a  separate  and  distinct  tribunal  from  the 
County  Court.  See  Const.  Art.  6,  sec.  10;  Act  of  Assembly  of  1836, 
eniiiUd  *^  An  Act  to  establish  County  Courts,''^  178,  et  seq.  And  the 
fact  diat  such  order  was  made  by  the  County  Court,  is  conclusive,  not 
from  the  caption  of  the  record,  but  from  the  body  of  it,  showing  that 
it  was  made  by  David  Fulton,  Judge,  and  Allen  McLain  and  Rich- 
ard C.  Hawkins,  Esqrs.,  Associate  Justices  of  the  County  Court. 
These  Justices  could  not  sit  in,  or  participate  in  the  acts  of,  the  Probate 
Court  If  the  Bond  be  taken  as  a  part  of  the  evidence  excluded, 
and  properly  embodied  in  the  transcript,  the  case  is  not  bettered  for 
Heilman.     Upon  its  face  it  shows  that  it  was  executed  by  virtue  of 

an  order  of  the  County  Court,  a  tribunal  which  had  no  power  to 
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make  sach  order;  conseqaentlj  no  action  could  be  sustained  thereon 
by  Martin,  or  any  body  else.  It  is  void.  A  bond,  required  by  sta- 
tute, must  be  taken  in  strict  pursuance  of  tbe  statute,  or  no  action  can 
be  sustained  upon  it.  See  Ark.  Rep.,  144,  Jshlq/  v$.  LindMSj/^y 
Ex^rs.  Recognizance  and  bond,  under  a  statute,  are  construed  alike 
in  all  their  bearings,  and  must  strictly  follow  the  statute  in  substance. 
Assuming  the  foregoing  positions  to  be  correct,  and  that  the  appoint- 
ment of  Heilman,  and  his  bond,  are  nullities,  it  foifows,  as  a  neceasarj 
result,  that  the  position  assumed  by  Heilman's  attorney,  in  his  fourtb^ 
tissignment  of  error,  giving  Martin  relief  in  equity  only,  is  both  un- 
tenable and  absurd. 

The  Circuit  Court  properly  rendered  judgment  tot  tbe  damages — 
seventy-five  dollars — assessed  by  the  jury.  It  was  legally  bound  to  do 
80.  In  actions  sounding  in  damages,  it  is  the  amount  claimed  in  tbe 
declaration  and  writ  that  gives  jurisdiction  to  the  court,  and  the  find- 
ing of  the  jury  for  a  less  sum  cannot  take  away  the  jurisdiction  once 
acquired.  See  1  Bibh  Rep.,  342,  Singleton  vs.  Madison;  t6.,  402^ 
Hume  vs.  Ben;  1  Wils.  Rep.,  19,  Pitts  vs.  Carpenter;  7  Mmroe  Rep*y^ 
221,  Grant  vs.  Tarns  <$r  Co.  The  question  as  to  the  jurisdiction,  in  this- 
case,  does  not  come  within  the  decision  made  in  the  case  of  Berry  bsqA 
Linton,  at  a/ormer  term  of  this  court  That  was  an  action  of  debt,  on- 
several  notes,  each  of  which,  taken  separately,  was  witiun  tbe  exckisive 
jurisdiction  of  a  Justice  of  the  Peace.  This  is  an  action  s&unding  ih 
damages  merely,  in  which  more  than  one  hundred  dollars  is  elaimod 
both  in  the  declaration  and  writ,  and  more  than  one  hundred  doIla]%^ 
is  proved  to  be  due,  as  shown  by  one  of  the  defandants,  (Heiknan^), 
bills  of  exception,  and  a  party's  bill  of  exceptions  must  always  be  con^ 
stnicd  strictly  against  himself. 

RiNGO,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
The  questions  arising  in  this  case  may  be  disposed  of  in  the  order 
in  which  they  are  stated.  The  decision  upon  the  plea  to  the  juris- 
diction of  the  court,  although  drawn  in  question  by  the  assignment  of 
errors,  was  not  controverted  in  the  argument,  and  although  not  for- 
mally withdrawn  or  abandoned,  does  not  appear  to  be  relied  on  by 
tbe  plaintiff,  and  the  principles  upon  which  it  should  have  been  struck 
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^Mtf  are  so  weU  eatebluhed,  and  aa  obFioudj  ap^icaUe  to  this  cage^ 
ttat  argometit  id  aof^^iort  of  tfie  deckioQ  is  deemed  uoaeceaBary,  bow- 
eveff^  it  may  not  be  iaiproper  to  state  them  briefly*  The  plea  is  m 
these  words,  ^  and  for  fiirtber  pka  in  this  behalf  the  defendant  saith 
that  the  ampiuit  of  money  assumed  by  the  plaintiff  to  be  paid  to  the 
f^aintiflris  less  than  one  hundred  doUani)  and  this  he  is  re^y  to  verify, 
wkeccfere,"  &c.  It  appears  to  be  well  settled  by  the  adjudicatioo  ia 
all  the  coQits  of  England,  and  most,  if  not  all,  of  the  courts  in  the  seve^ 
r^  States  of  this  Union,  that  all  pleas  to  the  jurisdiction  of  the  Supe- 
rior Courts  must  show,  not  only  such  facts  as  take  the  case  out  of  the 
juriedktioB,  but,  also,  that  there  is  some  other  court  in  which  effectual 
Jostice  'may  be  administered,  for,  if  there  is  no  other  place  or  mode  of 
trial,  that  alone  will  give  the  Superior  Courts  jurkdiction*  1  Chit. 
Plead*  479;  Laarence  «f*  SmUh  and  Russell,  5  Mass.  Rep,,  362;  Rea 
vs.  Haydenj  3  Mass.  Rep.,  24;  and  the  application  of  these . 
principles  to  the  present  case  is  not  opposed  by  any  thing  con- 
taiiied  in  the  Constitution  ^or  laws  of  the  State,  because  in  the  dis- 
tribntioQ  of  the  judicial  powers  the  Constitution  confers  on  the  Circuit 
CoiudbiorigiBal  jurisdiction  of  all  civil  cases  which  shall  not  be  cog- 
nisable befiire  Justices  of  the  Peace,  until  otherwise  directed  by  the 
G^ieral  Aaembly;  and  the  facts  of  this  case,  as  disclosed  by  the  de- 
daiation,  not  only  show  a  case  within  the  jurisdiction  of  the  Circuit 
Court,  but  if  true,  discfese  a  case  over  which  no  other  legal  tribunal 
in  the  State  can  exercise  jurisdiction.  ^  It,  therefore,  devolved  upon 
the  party  controverting  the  jurisdiction  by  plea,  to  set  forth  in  his 
plea,  ia  addition  to  such  facts  as  would  divest  the  court  of  its  apparent 
right  of  jurisdiction,  such  other  facts  as  should  deariy  indicate  what 
tabonal  in  particidar  had  the  rightfol  o^nizance  of  the  case.  These 
eawDtial  allegations  are  entirdy  omittetl  in  the  plea  under  considera- 
tioUf  and  Hetlman  having  first  interposed  his  general  demurrer  to  the 
4edaratipn  must,  upon  the  withdrawal  of  his  demurrer  by  leave  of 
the  court,  be  considered  as  undertaking  to  plead  issuably  to  the 
merits;  beside  which,  there  is  no  preposition  better  settled  by  adjudi- 
cation, and  supported  by  reason  and  justice,  than  that  a  party  by  in- 
verting the  established  order  of  pleading  is  ^'  precluded  from  plead- 
ing any  matter  prior  in  point  of  order."     1  Chit.  Plead.,  426;  Co. 
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LU.  303;  Com*  Dig.  Abatement^  C;  and  a  general  demurrer  being 
regarded  by  the  law,  as  a  plea  in  bar  to  the  action  itself,  Heilman, 
after  be  had  intorposed  his  demurrer,  was  precluded  from  pleading 
either  to  the  jurisdiction  of  the  court,  to  the  disability  of  the  plaintiff 
or  defendant,  to  the  count  or  declaration,  or  to  the  writ;  because,  by 
pleading  to  the  action  itself  in  bar  thereof,  (which,  in  this  cause,  he 
had  twice  done  when  the  plea  under  review  was  filed,)  the  law  re- 
gards him  as  having  admitted  on  the  record,  that  there  was  no  founda* 
tion  for  either  of  the  defences  .before  mentioned,  and,  therefore,  as 
well  as  for  the  defect  apparant  on  the  face  of  the  plea,  Martin  would 
have  been  justified  in  disregarding  it  altogether^  but  the  course  pur- 
sued by  him  was  more  appropriate,  and  is  fully  authorized  by  the 
practice  in  England  and  in  this  country^  and  whatever  may  be  the 
legitimate  and  authorized  construction  of  our  statute  which  provides 
that  the  plaintiff  in  replevin,  and  the  defendant  in  all  other  actions 
may  plead  as  many  several  matters,  whether  of  law  or  of  fact  as  he 
may  think  necessary  for  his  defence ;  we  do  not,  under  the  circum- 
stances, consider  it  as  haWng  any  application  to  the  present  case. 

The  second  question  presented  by  the  record  and  assignment  of 
errors,  whether  viewed  simply  as  a  question  of  jurisdiction  between 
the  County  and  Probate  0>urt8,  or,  as  one  depending  upon  the  rela* 
tive  rights  of  the  parties,  if  they  are  to  be  regarded  as  legally  stand- 
ing in  the  relation  of  guardian  and  ward,  is  more  interesting  and  im* 
portant  in  its  consequences  to  the  community  generally.  Heilman,  on 
the  one  hand,  insists  that  he  was  the  guardian  of  Martin,  appointed 
and  qoAlified  according  to  law,  when  the  services  and  labor  for  which 
he  is  sued  in  this  action,  were  done  and  performed:  and  that  an  action 
of  assumpsit  cannot,  if  indeed  any  action  at  law  therefor  can,  be 
maintained  against  him,  which  he  controverts  and  denies,  while  on  the 
contrary  the  defendant  in  error  contends  that  the  appointment  of 
Heilman,  as  his  guardian,  was  made  by  the  County  Court,  instead  of 
the  Probate  Court,  which  had  the  legal  authority  to  make  it,  and  that 
the  County  Court  had  no  jurisdiction  or  power  whatever  over  the  sub- 
ject, and  therefore  the  appointment  in  question  being  coram  nan  jw 
dice^  is  void,  and  the  record  thereof  was  properly  excluded  fiora  the 
jury. 
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Id  the  investigatioD  of  this  qaestion  we  have  coosidered*  1st.  Up- 
on what  court  the  general  jarisdictioD  to  appoint  guardians  for  nuDor 
orphans  is  conferred.  2nd.  By  what  court  the  appointment  or  order 
in  question  was  naade.  3rd.  Is  it  competent  legal  evidence  for  Heil- 
man  in  the  present  controversy.  The  Constitution  of  this  State,  art. 
Vl.  sec.  9.,  ordains  that  ^  there  shall  be  established  in  each  county 
in  this  State,  a  court  to  be  holden  by  the  Justices  of  the  Peace,  and 
called  the  Ckranty  Court,  which  shall  have  jurisdiction  in  all  matters 
relating  to  county  taxes,  disbursements  of  money  for  county  purposes, 
abd  in  every  other  case  that  may  be  necessary  to  the  internal  im* 
provement  and  local  concerns  of  the  respective  counties.'' 

Sac.  10.  There  shall  be  elected  by  the  Justices  of  the  Peace  of 
the  respective  counties,  a  presiding  Judge  of  the  County  Court,  to  be 
comnussioned  by  the  Governor,  and  hold  his  office  for  the  term  of  two, 
yeare,  and  until  his  successor  is  elected  and  qualified.  He  shall,  in 
additioD  to  the  duties  that  may  be  required  of  him  by  law  as  a  pre- 
siding Judge  of  the  County  Court,  be  a  Judge  of  the  Probate  Court, 
and  have  such  jurisdiction  in  matters  relative  to  the  estate  of  deceased 
persons,  executors,  admistrators,  and  guardians,  as  may  be  prescribed 
by  law,  until  otherwise  directed  by  the  General  Assembly." 

The  General  Assembly,  by  a  Statute  approved,  Nov.  7,  1836,  de- 
clare that  the  presiding  Judge  of  the  County  Court,  ^in  addition  to 
the  duties  required  of  him,  as  presiding  Judge  of  the  County  Court 
shall  be  Judge  of  the  Court  of  Probate,  and  the  said  Court  of  Pro- 
bate, so  constituted,  shall  have  the  following  jurisdiction,  to  wit:  the 
taking  probate  of  wills,  the  granting  letters  testamentary,  and  ad- 
ministration, the  appointment  of  guardians,  and  the  settiement  of  ex- 
ecutors', administrators',  and  guardians',  accounts;  and  have  the  right 
of  adjudicating  all  claim?  presented  for  allowance,  against  executors, 
administrators  and  guardians."    ^cis  1836, />.  179. 

The  above  quotations  shew  conclusively  that  the  Court  of  Probate, 
organized  under  the  Constitution,  in  conformity  with  the  provisions  of 
the  Act  of  1836,  in  force  at  the  date  of  the  order  in  question,  consbted 
of  a  single  Judge,  and  had  a  general  junsdiction  over  the  appoint- 
ment of  guardians,  which  was  not  by  any  law  concurrentiy  given  to 
the  County  Court,  and  it  did  not  therefore  possess  any  jurisdiction  over 
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the  subject,  or  power  to  make  the  appointment  under  consideratioD* 
The  caption  of  the  record  of  said  order,  as  set  forth  in  the  bill  of 
exceptions,  proves  that  two  Justices  of  the  Peace  sat  as  members  of 
the  court,  with  the  presiding  Judge  of  the  County  Court,  when  the 
order  appointing  the  plaintiff  guardian  of  the  defendant  in  error  was 
made,  and  who,  for  aCight  that  appears,  may  have  directed  the  order, 
and  must  in  our  opinion  be  regarded  as  having  at  least  participated 
in  the  appointment,  although  the  record  appears  to  have  been  signed 
by  the  presiding  Judge  alone,  and  this  latter  circumstance  is  relied 
upon  by  the  plaintiff  in  error^  as  establishing  the  fact  that  his  appoint- 
ment  was  made  by  the  Probate  Court,  instead  of  the  County  Court, 
as  stated  in  the  caption  of  the  record;  but  it  does  not,  in  our  opiaioD, 
warrant  this  conclusion;  because  it  is  generally  known  to  be  the  unir 
^brm  practice  of  all  courts  of  record,  to  state  in  the  caption  or  com* 
mencement  of  the  record  of  their  proceedings,  the  style  of  the  court, 
and  the  name  or  names  of  the  person  or  persons  sitting  in,  or  holding 
the  court,  with  his  or  their  official  character  or  style,  substantially,  if 
not  literally,  in  the  manner  and  form  observed  in  the  record  before 
us;  and  it  is  a  fact,  equally  notorious,  that  the  records  are  not  uni- 
formly, or  generally,  signed  by  every  member  of  the  court,  when  it  is 
composed  of  several  persons,  or  has,  by  law,  one  presTding  officer,  in 
which  case  it  is  not  unusual  for  him  alone  to  sign  the  record  of  theic 
proceedings;  and  when  any  member  of  a  court  is  once  shown  by  the 
record  to  have  taken  his  place  on  the  judicial  seat,  upon  any  particth 
lar  day,  of  any  term  of  the  court,  his  presence  and  participation  in 
all  of  the  business  transacted  in  court  during  that  day  must  be  pre- 
sumed, until  the  contrary  is  proved,  which  does  not  appear  to  have 
been  even  attempted  in  this  case;  we,  are  therefore  bound  topre- 
flume  that  Allen  M cLain  and  Richard  C.  Hawkins,  Esqrs*,  were  pre- 
sent, with  David  Fulton,  the  presiding  Judge  of  the  County  Court, 
acting  officially  with  him  when  the  appointment  of  Heilman  as  gua^ 
dian  of  the  defendant  in  error  was  made.  Another  consideration  in^ 
timately  connected  with  this  view  of  the  question,  which  i&  in^our  opin* 
ion  entitled  to  some  influence  in  determining  the  question  now  under 
consideration,  is  that  by  law  as  we  have  already  shown,  the  Court  of 
Probate  must  have  been  held  by  a  single  Judge;  but  three  persons 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS.  .  167 

Hoiiman  mgaiiut  Martin. 

are  proven  to  have  occupied  the  jodicial  seat  when  the  order  and  • 
appointment  nnder  consideration  were  made;   and,  therefore,  they 
coold  not  have  been  made  by  the  Court  of  Probate,  and  most  be  re- 
garded as  having  been  made  by  the  County  Court,  a  tribunal  pee- 
seaed  no  jurisdiction  over  the  subject. 

If  the  view  which  we  have  taken  of  the  propositions  just  disposed 
of  be  correct,  as  we  are  satisfied  it  is,  there  can  be  no  doubt  that  the 
Circuit  Court,  from  the  eircumstances,  as  shown  by  the  record  before 
us,  properly  refosed  to  suffer  the  order  to  be  read  to  the  Jury  as  e?v- 
dence  for  the  plaintiff  in  error,  upon  the  issue  joined,  because  it  was 
made  by  a  court  not  possessed  of  jurisdiction  over  the  subject  matter, 
and  was  therefore  void,  and  the  parties  never  did,  by  virtue  thereof, 
stand  in  the  relation  to  each  other,  of  guardian  and  ward;  but  the  re- 
sult would  not,  in  our  opinion,  be  different,  if  that  relation  had  legally 
subsisted  between  them  when  the  services  were  rendered,  and  the 
labor  performed;  for  that  relationship  does  not,  according  to  the  com- 
mon law,  or  any  law  in  force  here,  in  itself,  oblige  the  ward  to  labor 
or  perform  menial,  or  other  valuable  services  for  the  benefit  of  his 
guardian,  or  authorize  the  latter  to  receive,  for  his  own  use^ 
the  value  of  his  earnings,  whether  they  accrue  under  an  em- 
ployment in  the  service  of  his  guardian,  or  some  other  person. 
Chancellor  Kent,  treating  of  the  office  of  guardian,  says  emphati- 
cally, ^  die  guardian's  trust  is  one  of  obligation  and  duty,  and  not  of 
q[>eculation  and  profit."  2  Kent'^s  Com.  187.  And  the  truth  of  his 
remaric  no  one  will  question,  who  has  examined  the  subject,  and  ma- 
turely conridered  the  nature  and  object  of  the  appointment;  and  not- 
withstanding the  ward  could  not,  at  common  law,^  maintain  an  action 
at  law  against  his  guardian  until  he  come  of  age,  he  was  at  common 
law  liable  to  an  action  of  account  after  the  infant  came  of  age,  and 
theinfitnt,  while  under  age,  might  by  his  next  friend,  call  the  guar- 
dian to  account  by  bill  in  chancery,  but  the  personal  disability  of  the 
ward  to  sue  his  guardian  must,  as  we  apprehend,  have  been  taken 
advantage  of  by  pleading  it  in  abatement  of  his  suit,  and  jt  never 
could  have  been  available  as  a  defence  upon  the  general  issue,  because 
it  is  simply  a  matter  in  abatement,  and  could  not  constitute  a  legal  bar 
to  the  right  of  action,  after  the  infant  came  of  age;  which  would  be 
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the  effect  of  admitting  it  in  evidence  on  the  general  issue,  and  it  is 
therefore  both  irrelevant  and  incompetent  testimony  for  the  plaintiff 
in  error  upon  this  issue;  consequently  the  court  did  not  err  in  rejecting 
the  evidence  offered  by  the  plaintiff  in  error. 

The  third  and  fourth  questions  presented  by  the  record  and  aasigQ- 
ment  of  errors,  are  based  upon  the  assumption  that  the  action  is  mis- 
conceived; and  may  with  propriety  be  considered  together.  The 
former  assumes  that  the  defendant  in  error  has  a  higher  security  in 
the  bond  executed  by  the  plaintiff  as  his  guardian,  and  the  tatter  as- 
serts that  his  demand  is  merely  equitable,  and  no  action  at  law  can 
be  maintained  upon  it.  We  have  already  decided  that  Heiknan's 
appointment  as  guardian  of  Martin  is  void,  and  that  the  rela- 
tion of  guardian  and  ward,  never  legally  subsisted  between 
them  by  virtue  thereof,  and,  therefore,  upon  the  principle  decided 
and  acted  upon  by  this  court  in  the  case  of  Ashley  vs.  Brazil  and 
Lindsay* s  Ex^rs.j  1  Ark.  Rep.,  144;  the  bond  is  void,  and  no  action 
whatever  could  be  maintained  upon  it;  in  addition  to  which,  we  con- 
sider  it  doubtful  at  least,  whether  the  defendant  in  error  could,  by  an 
action  on  the  bond,  if  it  was  valid,  recover  upon  the  express  or  im- 
plied promise  of  the  plaintiff  to  pay  him  for  his  services  and  labor; 
the  right  of  action  not  falling  within  the  scope  of  any  stipulation  either 
expressed  or  implied  in  the  condition  of  the  bond;  Which  simply  binds 
the  plaintiff  to  a  due  and  proper  performance  of  his  duties  as  guar 
dian,  but  does  not  impose  upon  him  any  obligation  to  pay  for  the  ser- 
vice and  labor  of  his  ward,  which  is  a  matter  in  no  wise  connected 
with  his  trust,  or  the  due  and  proper  performance  of  his  duties  as 
guardian.  But,  suppose  we  are  mistaken  in  this  view  of  the  subject, 
still  the  plaintiff  in  error  cannot  avail  himself  of  this  objection  to  the 
present  suit,  because  the  bond  does  not  appear  to  have  been  offered 
or  admitted  as  evidence. on  the  trial,  nor  is  the  existence  ef  such 
bond,  in  any  manner,  legally  shown  by  the  record;  such  a  bond,  it  is 
true,  has  been  transcribed  by  the  Clerk,  as  part  of  the  record  returned 
to  this  court  with  the  writ  of  error,  yet  it  is  not  by  any  legal  means 
made  a  part  of  the  record  of  this  case,  and  the  Clerk,  in  so  transcrib- 
ing it,  transcended  his  authority,  and  violated  his  duty,  which  was  to 
make  out  and  certify  according  to  law,  a  true  and  completd  transcript 
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of  the  record  of  the  case;  and  nothing  more,  but  this  act  of  the  Clerk, 
could  not  confer,  on  either  party,  the  right  to  any  advantage  bj 
reason  of  its  existence,  or  justify  the  court  in  regarding  it  as  legally 
entitled  to  any  consideration  in  the  case.  The  latter  position  as- 
sumed by  the  plaintiff  in  error,  that  the  demand  for  which  he  is  sued 
is  equitable  merely,  is  founded  upon  the  presumption  that  he  was  le- 
gally guardian  of  Martin  when  the  services  were  rendered,  and  the 
labor  performed,  for  which  he  is  sued  in  this  action,  has  no  founda- 
tion whatever,  since  he  has  wholly  failed  to  prove  that  fact,  or  estab- 
lish the  legal  existence  of  that  relation;  whatever  consideration  it 
Hiigbt  have  been  entitled  to  receive,  if  that  relation  had  been  es- 
tablished; we  cannot,  therefore,  regard  the  action  'as  misconceived. 
The  only  question  remaining  to  be  decided  is,  whether  the  Circuit 
Court  had  jurisdiction  of  Ihc  case,  and  authority  to  pronounce  judg- 
ment therein,  for  the  damages  assessed  by  the  jury,  and  costs  of  suit, 
the  action  sounding  in  contract,  and  the  damages  assessed  being  a 
less  sum  than  one  hundred  dollars;  this  question  depends  entirely  upon 
what  shall  be  considered  as  the  sum  in  controversy,  contemplated  by 
the  Convention  when  they  use  that  language  in  defining  and  prescrib- 
ing the  repectivc  jurisdiction  of  the  Circuit  Court  and  Justices  of  the 
Peace  in  matters  of  contract  in  the  Constitution.  On  the  part  of  the 
plaintifl^  it  is  urged  that  the  sum  in  controversy  is  ascertained  by  tlie 
Terdict,  which,  being  for  a  less  sum  than  one  hundred  dollars,  the  Cir- 
cuit Court  had  no  jurisdiction  of  the  case,  and  could  not  legally  pro- 
nounce any  judgment  therein;  which  is  denied  by  the  defendant,  who 
insists  ttiat  the  damages  claimed  in  his  declaration  must  be  regarded 
as  being  the  sum  in  controversy  The  Constitution^  art.  VI.,  sec.  3, 
ordains  ^  that  the  Circuit  Court  shall  have  original  jurisdiction  of  all 
civil  cases;  which  shall  not  be  cognizable  before  Justices  of  the 
Peace,  until  otherwise  directed  by  the  General  Assembly;  and  origi- 
nal jurisdiction  in  all  matters  of  contract  when  the  sum  in  controversy  is 
aver  one  hundred  dollars.^*  And  the  15/A  sec.  of  the  same  article, 
amongst  other  things,  declares  that  Justices  of  the  Peace  '*  shall  have 
individually,  or  two  or  more  of  them  jointly,  exclusive  original  juris- 
diction in  edl  matters  of  contract,  except  in  actions  of  covenant,  when 

the  sum  in  controversy  is  one  hundred  dollars  and  under."     These 
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fttodamental  ordiDances  definitely  prescribe  the  jurisdiction  respect- 
ively, of  the  Circuit  Court  and  of  Justices  of  the  Peace,  in  matters  of 
contract.  They  confer  upon  the  former  original  jurisdiction  of  M 
matters  of  contract  when  the  sum  in  controversy  is  over  one  hundred 
dollars,  and  upon  the  latter,  the  exclusive  original  cognizance  in  all 
matters  of  contract,  except  in  actions  of  covenant,  when  the  sum  in 
controversy  k  one  hundred  dollars  and  under.  The  line  of  separa* 
tioa  between  their  respective  jurisdictions,  in  this  respect,  is  clearly 
drawn  and  unalterably  fixed,  until  the  Constitution  shall  be  abrogated 
or  amended,  and  the  only  difficulty  is  to  determine,  upon  satisfactory 
reasoni,  what  shall  be  regarded  as  being  the  sum  in  controversy,, 
within  the  spirit  and  meaning  of  the  Constitution,  and  by  what  cri- 
terion it  is  to  be  ascertained;  does  the  verdict  furnish  the  true  rule  by 
wfaicli  the  sum  in  controversy  is  to  be  ascertained  in  a  court  of  origi- 
nal jurisdiction?  In  our  opinion  it  does  not.  It  may  determine  the 
controversy,  or  ascertain  the  respective  rights  of  the  parties  in  the 
subject  matter  of  the  controversy ;  but,  it  cannot,  in  the  nature  of  thin^^ 
indicate  or  decide  what  sum  was  originally  in  controversy  between 
them;  unless  that  matter  be  directly  put  in  issue  by  a  plea  to  the  ju* 
risdiction,  setting  forth,  in  legal  form,  and  in  a  proper  manner,  such 
facts  as  are  sufficient  in  law  to  exclude  the  court  fixHu  exerciang 
jurisdiction  of  the  subject  matter  of  the  controversy;  which  can  only 
be  necessary  in  cases  where  the  facts,  as  set  forth  by  the  plaintiff*, 
present  a  case  within  the  jurisdiction  of  the  court,  although  (he  true 
and  real  subject  matter  of  the  contipversy  is  not  within  its  jurisdiction; 
and  in  this  class  of  cases,  if  no  sufl&cient  plea  to  the  jurisdiction  is  in- 
terposed, we  have  no  doubt  that  the  Circuit  Court  has  a  legal  right  to 
the  adjudication,  and  is  bound  by  law  to  exercise  jurisdiction  over  the 
subject,  and  pronounce  final  judgment  between  the  parties,  notwith- 
standing the  verdict  may  be  for  a  less  sum  than  one  hundred  doUars, 
or,  in  iavor  ef  the  defendant;  in  which  case,  if  the  sum  in  controversy 
most  be  ascertained  by  the  verdict,  no  judgment  conclusive  upon  the 
parties,  or  the  subject  matter  of  the  adjudication,  could  ever  be  pro- 
nounced, nor  could  any  valid  judgmect  be  given  even  for  the  costs  of 
suitt  and  the  plaintiff  would  be  at  liberty  to  review  the  same  contro- 
versy in  the  same,  or  some  dtber  court,  and  barrass,  and  vex,  and 
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Oppress  the  defendant  according  to  his  own  pleasure,  unless  restrained 
by  a  court  of  equity,  contrary  to  justice,  and  the  whole  spirit  and  ge- 
nius of  our  laws  and  institutions;  notwithstanding  the  controversy  bad 
been  previously  decided  against  him  upon  its  merits,  and  no  prenoos 
adjudication  upon  the  matter,  could  ever  be  interposed  as  a  bar  to  the 
subsequent  proceeding,  because,  being  coram  non  judice^  it  would  be 
void.    No  rule,  attended  with  consequences  so  unjust  and  absurd,  can 
constitute  the  true  criterion  for  ascertaining  the  jurisdiction  of  the 
court.    But,  independently  of  this,  it  would  be  a  very  inconvenient, 
uncertain,  and  unsatisfactory  rule,  because  the  parties  would,  in  many 
cases,  be  subjected  to  all  the  trouble,  expense,  and  anxiety  incident  to 
a  vexations  and  protracted  litigation  before  they  could,  by  possibility, 
know  whether  the  court  had  jurisdiction  of  the  controversy  or  not,  and 
then,  after  passing  through  all  the  forms  of  law  to  a  final  trial  of  the 
case,  be  compelled  to  resort  to  a  different  tribunal,  where  similar  pro- 
ceedings might,  and  very  probably  would,  be  attended  with  the  same 
result,  and  thus,  the  administration  of  the  law  would  be  rendared  «o 
uncertain  and  perplexing,  and  be  attended  with  so  great  delay,  as,  in 
many  cases,  to  amount  virtually^to  a  denial  of  justice,  the  verdict  de- 
pending, as  it  always  must  in  the  very  nature  of  things  depend,  upon 
a  great  variety  of  circumstances  and  facts  which  are  seldom,  if  ever, 
alike  upon  two  or  more  occasions,  must  be  ever  subject  to  vary  with 
the  change  of  circumstances,  and  facts  presented  in  combination- ^t 
each  trial;  and,  consequently,  one  jury  might  find,  and  be  justified 
too  in  finding,  a  very  different  verdict  fiom  that  which  another  would 
be  warranted  in  finding  upon  another  trial  of  the  same  controversy; 
and,  therefore,  we  are  satisfied  that  the  verdict,  when  no  plea  to  the 
jurisdiction  is  interposed,  cannot  be  regarded  as  ascertaining  the  sum 
in  controversy,  by  which  the  jurisdiction  of  the  court,  in  mattera  of 
contract,  must  be  determined. 

By  what  rule  then  is  the  question  of  jurisdiction  to  be  deter- 
mined in  matters  of  contract!  In  the  investigation  of  this  que^OD, 
we  have  experienced  considerable  difficulty  in  coming  to  a  just  and 
satisfactory  conclusion.  We  are,  however,  satisfied,  upon  the  most 
mature  consideration  of  the  subject,  thai  in  all  actions,  (except  cove- 
nant,) where  the  law  limits  and  especially  prescribes  the  precne  sum 
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which  may  be  recovered,  upon  the  cause  of  action  set  forth  in  the 
plaintiff's  declaration,  petition,  or  statement;  and  such  cause  of  action, 
as  therein  stated,  presents  a  liability  or  demand  exceeding  one  hun- 
dred dollars,  exclusive  of  iriterest,  which  if  admitted  or  proven,  the 
plaintiff,  is  legally  entitled  to  recover.  The  Circuit  Court  has  juris- 
diction, and  is  justified  in  pronouncing  final  judgment  upon  the  con- 
troversy, if  no  sufficient  plea  to  the  jurisdiction  be  interposed  by  the 
defendant;  but  if  such  plea  be  put  in,  and  it  appears  upon  the  trial 
thereof,  that  so  much  of  the  plaintiff's  demand^  as  reduces  it  to  a  sum 
not  exceeding  §100,  is  altogether  unfounded  or  fictitious,  or  has  been 
paid,  or  otherwise  legally  discharged  or  satisfied;  so  that  the  real  sum 
in  controversy  does  not  exceed  the  sum  of  $100,  the  suit  must  be 
abated,  the  Circuit  Court  having  no  jurisdiction  of  the  matter.  And 
this  rule  applies  to  all  actions  upon  liquidated  demands,  actions  of  in- 
debitatus assumpsit,  and  all  other  actions  and  proceedings  where  the 
law  limit3  and  specially  prescribes  the  sum  which  may  be  legally 
claimed  and  recovered  upon  the  contract  as  set  out  or  presented  by 
the  plaintiff,  and  no  discretion  is  Icfl  with  the  court  or  jury  as  to  the 
amount  to  be  recovered,  if  the  contract  be  admitted,  or  proved  as 
stated;  but,  in  every  case,  where  the  law  does  not  limit  and  specially 
define  what  particular  sum  may  be  recovered  upon  the  contract,  but 
leaves  it  in  the  discretion  of  the  court  or  jury  to  determine  what 
amount  the  plaintiff  ought  to  have  for  the  non-performance  of  the  con- 
tract, as  set  out,  or  presented  by  the  plaintiff;  as,  lor  instance,  in  the 
action  of  assumpsit  for  the  breach  of  contract  to  marry,  and  the  like, 
in  which  the  damages,  or  sum  which  may  be  recovered,  are  unliqui- 
dated and  uncertain,  and  are  not  specially  limited  or  prescribed  by 
law,  the  damages  claimed  in  the  declaration  or  proceeding,  being  the, 
only  legal  limit  to  the  plaintiff's  right,  beyond  which  he  cannot  le- 
gally recover,  constitutes  the  sum  in  controversy,  and,  in  itself,  deter- 
mines the  question  of  jurisdiction,  in  this  respect,  beyond  all  contro- 
versy. By  applying  the  principles,  above  stated,  to  the  case  under 
consideration,  it  appears  .manifestly,  that  the  Circuit  Court  had  juris- 
diction of  the  subject;  each  contract,  or  legal  liability,  upon  wnich 
the  action  is  founded,  as  set  forth  and  put  in  controversy  by  the  plain- 
tiff, and,  in  fact,  controverted  by  the  defendant  in  the  court  below, 
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beiog  for  a  sara  exceeding  one  hundred  dollars.  Wherefore,  it  is  the 
opinion  of  this  court,  that  there  is  no  error  in  the  proceedings  and 
judgment  of  the  Circuit  Court  of  Pulaski  county  in  this  case,  for 
which  they  ought  to  be  reversed,  but  that  the  same  ought  to  be,  and 
iiereby  ace,  in  all  things  affiimed  with  costsu 
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Error  to  Pulaski  Circuit  Court. 

The  act  of  1836,  authorizing  the  Auditor  of  Public  Accounts  **to  sue  for  any  de- 
mand which  the  people  of  the  State  may  have  a  right  to  claim,**  Slc,  was  in  force  00 
the  7th  of  September,  1838,  and  authorized  him  to  sue,  as  Auditor,  on  a  Sheriff's 
bond,  given  to  the  Governor  and  his  successors  in  office. 

But  his  right,  so  to  sue,  depends  upon  the  interest  which  the  State,  or  people,  have  in 
the  debt,  or  thing  demanded,  and  their  right  to  claim  the  same;  and,  therefore,  the 
people's  interest  in,  or  right  to  claim  the  demand,  must  appear  by  some  appropriate 
averment  in  the  pleadings,  to  enable  him  to  maintain  the  action. 

Where,  therefore,  suit  is  brought  by  the  Anditor,  for  the  use  0/  the  State,  and  he  de- 
clares for  the  penalty  of  a  SherifT's  bond,  given  to  the  Governor  and  his  succtssora 
in  office,  a  copy  of  which  bond,  with  the  condition,  is  given  and  accepted  as  oyer, 
and  the  only  material  averments  in  the  declaration,  tending  to  show  his  right  to  sue, 
are,  that  he  is  Auditor ;  that  he  sues  as  Auditor  for  the  use  of  the  State,  and  that  by 
virtue  of  the  statute  an  action  has  accrued  to  him  as  Auditor  to  sue  for  the  penalty  of 
the  bond,  for  the  use  of  (he  State  ;  the  declaration  shows  no  legal  right  in  the  pee. 
pie  of  the  State  to  cloim  the  debt  demanded. 

The  right  of  the  State  to  sue  in  such  case,  not  appearing  in  the  declaration,  it  is  bad 
on  demurrer,  in  arrest  of  judgment,  or  on  error ;  and  a  demurrer  to  it  should,  for  this 
cause,  h{ive  been  sustained,  alihough  it  was  not  specially  stated  as  ground  of  demurrer. 

The  failure  of  an  officer  to  obtain  an  approval  of  his  official  bond,  as  required  by  ths 
statute,  does  not  affect  his  liability  or  (hat  of  his  securities ;  if  it  was  otherwise 
legally  executed  and  delivered. 

Where  a  joint  and  several  co-obligor  was  not  sued,  and  it  appeared  from  the  declars. 
tion  that  he, was  still  living,  it  was  good  ground  of  general  demurrer  at  common  law; 
and  may,  perhaps,  be  a  valid  objection  to  a  declaration  in  a  suit  commenced  before 
the  adoption  of  the  Revised  Code  ;  where  it  does  not  appear  in  the  declaration  that 
the  obligors  reside  in  different  counties ;  for  if  such  be  the  case,  (he  plaintiff  shoold 
show  it  by  proper  averment  in  the  declaration,  in  order  to  sue  part,  and  not  all  of 
the  obligors. 

But  the  objection  that  parties  who  ought  to  be  joined  were  omitted,  was  not  available, 
even  at  common  law,  on  demurrqr,  unless  it  appeared  in  the  declaration  that  they 
were  still  living.  If  this  did  not  appear,  the  objection  could  only  be  taken  advantage 
of  by  plea  in  abatement. 

Where  only  part  of  the  co-obligors  in  a  bond  are  sued,  it  is  not  necessary  to  mention 
those  who  are  not  sued,  in  the  declaration  ;  and  if  mentioned,  it  is  not  necessary  to 
aver  that  they  have  not  paid  the  bond.  Nor  is  it  necessary,  in  such  suit,  to  aver  any 
demand  or  request  of  payment. 

And  as  the  objection  for  non.joinder  cannot  be  taken  on  demurrer,  unless  it  appears  in 
the  declaration  that  the  party  not  sued,  both  signed  and  sealed  the  obligation  and  is 
still  living,  therefore,  if  he  is  alleged  to  be  dead,  it  is  not  necessary  to  stale  that  he 
executed  the  obligation. 

A  Sheriff's  bond,  given  to  the  Governor  and  bis  successors  in  office,  does  not  vest  in 
him  or  his  successors  any  beneficial  interest  in  such  contract.  He  takes  simply  the 
the  legal  interest,  and  a  naked  trust. 

Neither  the  Governor  or  Auditor  can  receive  or  release  the  debt,  or  change  or  discharge 
the  obligation ;  nor  can  the  Auditor  discharge  the  legal  liability  of  any  person  to  the 
State,  except  in  the  manner  prescribed  by  law,  after  payment  or  satisfaction  of  the 
demand  has  been  made  to  such  officer  as  is  authorized  to  receive  it. 

A  suit  commenced  by  the  Auditor,  when  he  was  authorized  by  the  act  of  1836,  to  bring 
such  suit,  and  in  which  judgment  obtained  by  him  is  reversed,  after  he  is  divested  of 
such  right  to  sue,  may  still  proceed  to  final  judgment  in  his  name,  after  its  return  to 
the  Circuit  Court  upon  reversal. 
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This  was  an  action  of  debt,  founded  on  the  official  bond  of  the 
defendant,  Tajlor,  as  late  Sberifif  of  Pulaski  county,  and  his  securi- 
ties, against  all  of  whom,  except  Benjamin  Williams,  who  is  alleged 
not  to  be  sued  in  this  action,  and  James  Lowery,  who  iu  the  queritur 
of  the  declaration,  is  alleged  to  be  dead,  the  defendant  who  was 
plaintiff  in  the  Circuit  Court,  in  his  official  character  as  Auditor  of 
PabUc  Accounts,  declares  for  the  penalty  of  said  bond,  as  follows,  to 
wit:  "  for  that  whereas  heretofore  to  writ,  on  the  eighth  day  of  Octo- 
ber in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
three,  at,  &c.,  to  wit,  in  the  county  of  Pulaski,  aforesaid,  and  within 
the  jurisdiction  of  this  court,  they  the  said  defendants,  together  with 
one  Benjamin  Williams,  who  is  not  sued,  by  their  certain  writing  ob*^ 
ligatoiy,  sealed  with  their,  and  each  of  their  respective  seals,  which 
is  now  here  to  the  court  shown,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  acknowledged  themselves  jointly  and  severally  held 
and  firmly  bound  unto  John  Pope,  then  and  there  Governor  of  the 
Territory  of  Arkansas,  and  his  successors  in  office,  in  the  just  and  full 
sum  of  fifteen  thotisand  dollars  above  demanded,  to  be  paid  to  the 
said  John  Pope,  then  and  there  Governor  of  the  Territory  of  Arkan- 
sas, and  his  successors  in  office,  which  said  writing  obligatory  was,  and 
and  still  is,  subject  to  certain  conditions  thereunder  written.^'  The 
plaintiff  below,  then  *'  avers  that  he  is  Auditor  of  the  State  of  Arkan- 
sas, duly  elected,  commissioned,  and  qualified  as  the  law  prescribes, 
by  means  whereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  right  of  action  hath  accrued  to  him,  the  said  Elias  N* 
Conway,  Auditor  of  Public  Accounts  of  the  State  of  'Arkansas,  who 
saes  for  the  use  and  benefit  of  the  State  of  Arkansas,  as  Auditor 
aforesaid,  to  bave^  demand  of,  and  sue  the  said  defendants,  for  the  use 
and  benefit  of  the  State  of  Arkansas,  for  the  sum  of  fifteen  thousand 
dollars  above  den^uaded,''  and  assigns  ,as  a  breach,  'Hhat  they,  the 
said  defendants  did  not,  nor  did  either  of  them  pay  unto  John  Pope, 
Governor  of  the  Territory  of  Arkansas,  nor  to  William  S,  Fulton, 
Governor  of  the  Territory  of  Arkansas,  who  was  the  successor  of 
John  Pope,  late  Governor  of  the  Territory  of  Arkansas,  nor  unto 
James  S.  Conway,  Governor  of  the  State  of  Arkansas,  who  is  the 
sQccesior  of  William  S.  Fulton,  late  Governor  of  the  Territory  of 
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Arkansas,  during  their  continuance  in  office,  as  aforesaid,  the  said 
sum  of  fifteen  thousand  dollars,  demanded  as  aforesaid,  or  any  part 
thereof;  nor  have  thej,  the  said  defendants;  nor  their  said  co-obligor, 
Benj.  Williams,  nor  their  said  deceased  co-obligor,  James  Lowery,or 
either  of  them,  although  often  requested  so  to  do,  paid  unto  the  said 
Elias  N.  Conway,  Auditor  of  Public  ^Accounts  of  the  State  of  Arkan- 
sas, who  sues  for  the  use  and  benefit  of  said  State  of  Arkansas^  as 
Auditor,  since  the  right  of  action,  (by  force  of  the  statute,  in  such 
case  made  and  provided,)  bath  accrued  as  aforesaid,  said  sum  of  6fr 
teen  thousand  dollars,  demanded  as  aforesaid,  or  any  part  thereof,  but 
this  to  do,  they,  the  said  defendants  have,  and  each  of  them  haik 
hitherto  wholly  refused,  and  still  doth  reftise  and  fail  to  pay  the  said 
sum  of  fifteen  thousand  dollars  demanded  as  aforesaid,  or  any  part 
thereof,  to  the  damage  of  the  said  plaintiflT,  for  the  use  and  benefit  of 
the  said  State  of  Arkansas,  five  thousand  dollars,  and,  therefore,  for 
the  use  and  benefit  of  the  State  of  Arkansas  aforesaid,  he  brings  im 
suit,  &c. 

The  process  issued  against  the  defendants  named  in  the  declara- 
tion appears  to  have  been  executed  on  Taylor,  Cummins,  and  Clem- 
ens only.  Cook  and  Roland,  not  being  found  to  be  served  therewith. 
And  the  said  defendants  who  were  served  with  process  to  appear,  en- 
tered their  appearance  at  the  October  term,  1838,-  of  the  Circuit 
Court  to  which  said  process  was  returnable,  and  demurred  to  the  plain- 
tiff's declaration,  which  being  joined,  was  overruled  by  the  court, 
whereupon  the  plaintiff  asked  and  obtained  leave  to  amend  his  deeia<- 
ration,  and  filed  the  same  as  amended,  on  the  29th  January,  1839* 
At  the  next  term  the  defendant,  Taylor,  craved  oyer  of  the  obliga- 
tion declared  on,  which  was  granted  by  filing  a  certified  copy  of  the 
original,  whereupon  the  defendants  demurred  to  the  declaration  as 
amended,  and  issue  being  joined  thereto,  the  demurrer  was  sustained; 
the  plaintiff  again  amended  his  declaration  by  leave  of  the  court,  and 
the  cause  was  continued,  and  at  the  September  term,  1839,  of  the 
court  bek>w,  the  defendants  again  demurred  to  the  declaration,  and 
specially  expressed  therein.  1st.  That  "  the  said  Elias  N.  Conway, 
as  Auditor  aforesaid,  has  no  legal  right,  as  such,  to  institute  suit  upoi^ 
said  supposed  writing  obligatory,  in  his  own  name  as  such  Auditor. 
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Sad.  No  action  can  be  sustained  upon  said  supposed  writing  obUga* 
tory,  because  the  same  was  never  acknowledged  and  approved  ac- 
cording to  law.  3rd.  That  said  supposed  writing  obligatory  given. 
OB  oyer,  varies  materially  from  that  described  in  said  declaration. 
4tfa.  Because,  by  the  law  of  the  land,  suit  upon  such  supposed  writing 
obligatory  could  only  be  sustained  against  all,  or  but  one  of  said  obli* 
gors;  whereas,  suit,  in  this  case,  is  brought  against  only  a  part  of  the 
obligors,  leaving  out  James  Lowery  and  Benjamin  Williams,  two  of 
the  co-obligors  in  this  writing,  without  any  averment  that  said  Wil- 
liams is  dead.  5th.  Because  there  is  no  averment  in  said  declara- 
tion  that  the  said  Benjamin  Williams  and  James  Lowery,  did  not  pay 
said  supposed  debt  to  the  said  John  Pope,  William  8.  Fulton,  and 
James  S.  Conway,  Governors  as  aforesaid,  or  either  of  them;  nor  is 
there  any  averment  that  said  James  Lowery  ever  executed  said  writ- 
ing obligatory.  6th.  Because  it  is  not  alleged  in  said  declaration 
that  the  said  Williams  and  Lowery  have  hitherto  wholly  refused,  and 
still  do  refiise,  to  pay  said  supposed  debt,  or  any  part  thereof,  to  the 
said  Elias  N.  Conway,  Auditor  as  aforesaid,  to  wit:  up  to  the  time  of 
tbe  institution  of  this  suit.  7th.  Because  no  request  is  sufficiently 
vrerred  in  said  declaration. 

This  deuMurer  was  also  joined  by  the  plaintiff,  and  upon  argument 
overruled  by  the  court,  and  tbe  amended  declaration,  which  is  substan* 
tially  set  forth  and  stated  above,  adjudged  sufficient*,  and,  thereupon, 
jodgmeot  by  nil  dicit  pronounced  for  the  plaintiff,  for  fifteen  thousand 
dollars,  the  debt  in  the  declaration  mentioned,  and  one  cent  damages 
for  the  detention  thereof,  with  the  costs  of  suit.  The  plaintiff  then 
filed  his  suggestion  of  breaches  of  the  condition  of  the  bond  sued 
oD,  and  a  writ  of  enquiry  was  Awarded,  returnable  instanter;  where- 
upon a  jury  was  ^^empannelled,  and  sworn,  well  and  truly  \o  enquire 
and  assess  the  damages,"  which  returned' a  verdict  as  follows,  ^^  we, 
the  jnry,  do  find  the  suggestion  of  the  breaches^assigned,  to  be  true,  and 
assess  the  plaintiff's  damages  at  the  the  sum  of  seven  hundred  and  forty 
dollars,  together  with  the  further  sum  of  one  hundred  and  sixty-seven 
dollars  and  seventeen  cents  for  the  interest  for  the  sum,  together  with 
costs  of  suit,''  upon  which  another  formal  judgment  for  the  several 

suoK  mentioned  in  the  verdict,  was  entered  for  the  plaintiff,  and 
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"  execution  therefor"  awarded.  Upon  the  inqoest  of  damages  taken 
on  the  suggestion  of  breaches  filed,  the  defendants  objected  to  the 
evidence,  adduced  by  the  piaintifi*,  going  to  the  jury,  but  their  objec- 
tions were  overruled  and  they  excepted  to  the  opinion  of  the  court,  and 
by  the  bill  of  exceptions,  which  is  signed  and  sealed  by  the  court, 
spread  on  the  record,  all  of  the  evidence  offered  or  given  in  the  case 
to  the  jury. 

Fowler  &l  Pike,  for  plaintifls  in  error* 

The  questions  presented  by  this  record,  we  take  to  Be  as  follows: 

FirsL  Whether  the  declaration  shows  upon  its  face  any  legal  right 
in  the  plaintiff  to  bring  the  suit. 

Second.  Whether,  where  one  obligor  is  dead,  suit  on  a  bond  caw 
be  instituted  against  more  than  one  of  the  obligors,  without  joining  al? 
the  obligors  who  are  living. 

Third.  Whether  a  Sheriff's  bond  is  valid,  so  that  a  suit  can  be  sus- 
tained upon  it,  when  it  is  neither  approved  by  the  County  Court,  nor 
recorded  according  to  law. 

Fourth.  Whether,  on  other  grounds,  the  demurrer  should  have  beeir 
sustained,  and  this  includes  an  examination  of  the  grounds  assigned 
in  the  demurrer,  and  also  of  the  further  grounds  of  objection,  that  the 
declaration  does  not  show  that  Lowery  ever  executed  the  bond,  nor 
that  William  Cummins  ever  executed  it. 

Fifth.  Whether  it  is  error,  that  no  order  was  made  that  the  troth 
of  the  breaches  be  inquired  into,  and  the  damages  sustained  thereby 


Sixth.  Whether  the  jury  should  have  been  sworn  to  find  whefter 
the  assignment  of  breaches  was  true. 

Seventh.  Whether  the  verdict  and  judgment,  each  being  Smt  ^cpero/ 
sums  in  damages,  are  good  in  law 

Eighth.  Whether  the  judgment  directly  for  the  damages  is  correct^ 
or  whether  there  should  have  been  judgment  for  the  penalty,  and  a 
further  judgment  that  the  plaintiff  have  execution  for  the  damages 
assessed. 

Math.  "Whctlier  llic  assignment  of  breaches  is  sufficient. 

Tenth.  Whether,  under  the  Constitution,  judgment  can  be  ren- 
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dered  against  the  securities  of  a  Sheriff  for  penalUet  imposed  upon 
faim  by  law,  as  contradistiDguished  from  interest. 

We  will  examiDe  the  most  important  of  these  questions  in  the  order 
in  which  thej  are  presented. 

Firsts  then,  does  the  plaintiff  show  upon  th^  face  of  his  declalra- 
tioD,  a  legal  right  to  sue  upon  the  bond  declared  on;  or,  in  other 
words,  that  he  is  pr^erij  a  party  to  the  suit? 

He  claims  this  right  under  the  provisions  of  '^  an  act  directing  in 
what  courts  and  manner  suits  may  be  commenced  by  and  against  the 
State,  and  for  other  purposes,''  approved,  and  in  force,  Nov.  8,  183& 
By  the  first  section  of  this  act,  it  is  provided,  ^^  that  it  shall,  cmd  may 
be  lawful  for  the  Auditor  of  Public  Accounts  of  the  State  of  Arkansas, 
to  sue  in  the  Circuit  Court,  for  any  demand  which  the  people  of  the 
State  may  have  a  right  to  claim ;  and  to  be  sued  and  to  sue,  to  plead 
and  be  impleaded,  to  answer  aod  to  be  answered,  to  defend  and  be 
defended,  in  said  Circuit  Court,  in  the  name  of  the  Auditor  of  Public 
Accounts,  for  the  State  of  Arkansas."  And,  before  we  proceed  to 
consider  the  bearing  of  this  act  upon  the  present  case,  generally,  we 
•may  remark  that  the  suit  here  is  not  brought  "'  in  the  name  of  the  Au- 
ditor of  PubUc  Accounts^^^  but  in  the  name  of  E.  N.  Conway,  as  Au- 
ditor of  Public  Accounts. 

But  admitting  the  plaintiff  to  be  properly  named  and  described, 
and  admitting  that  the  Auditor  could  sue  under  this  law,  at  the  time 
when  he  did  sue,  (which  we  shall  hereafter  contest,)  let  us  inquire 
whether  the  declaration,  upon  its  face,  shows  the  Auditor's  right  to 
sue.  The  ground  of  action,  in  the  declaration,  is  stated  to  be  the  ex- 
ecution of  a  bond  by  the  defendants  to  Pope,  Governor,  and  his  suc- 
cesBors;  and  it  is  alleged  that  the  Auditor  sues  on  that  bond  for  the 
benefit  of  the  State:  that  the  right  of  action  has  accrued  to  him  ^'  by 
virtue  of  the  Statute;"  and  the  breach  is  that  the  defendants  have  not 
pud  the  $15,000,  the  penalty  of  the  bond,  to  Pope  or  his  successors, 
or  to  the  Auditor,  since  his  right  of  action  accrued..  These  are 
all  the  allegations  in  the  declaration.  What  right  of  action  do  they 
show  to  exist  in  the  Auditor?  To  be  sure,  it  is  alleged  that  he  has  a 
right  of  action,  but  it  is  pecessary  to  show  how  that  right  of  action 
arises.     To  give  the  Auditor  any  such  right,  the  demand  must  be  one 
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which  the  people  of  the  State  heme  a  right  to  claim*  What  demand  is 
shown  in  the  declaration?  Simply  a  demand  for  ^IS^OOO,  npon  bond 
giyen  to  Pope  and  his  successors,  The  bond  is  stated  to  be  accom- 
panied bj  conditions — but  what  these  conditions  are  is  not  stated.  It 
is  not  alleged  that  the  $15,000  is  owing  to  the  State.  It  is  not  al- 
leged that  Taylor  was  Sheriff,  or  that  the  bond  was  an  official  bond, 
under  which  a  right  of  action  could  accrue  to  the  State,  or,  taidng 
this  all  for  granted,  still,  it  is  no  where  alleged  in  the  declaration  that 
Taylor  was  indebted  to  the  State,  and  so  the  State  had  a  demand 
against  him,  secured  by  the  penalty  of  his  bond.  In  order,  therefore, 
to  sustain  the  Auditor  in  this  suit,  the  court  must  infer,  y^r^^,  that  Taylor 
was  Sheriff;  second^  that  the  bond  was  his  official  bond;  and  thirds 
that  he  was  indebted  to  the  State  as  an  officer,  for  some  defoult  cov- 
ered by  his  bond.  These  inferences,  we  contend  cannot  be  made; 
and  we  do  not  see  how  it  is  to  be  argued  that  this  suit  can  be  sua*, 
tained  unless  they  are  made.  It  seems  to  us,  that  in  order  to  have 
shown  the  Auditor's  right  to  sue  on  this  bond,  it  would  have  been  ne- 
cessary to  have  stated  the  breaches  in  the  declaration,  and  to  have 
alleged  Taylor's  indebtedness  to  the  State  for  moneys  collected  during 
the  life  of  the  bond.  If  this  had  been  done,  then  there  might  have 
been  some  plausible  ground  for  this  suit.  But  where  the  Auditor  sues 
on  a  bond  given  to  Governor  Pope,  without  showing  any  interest 
which  the  State  has  in  the  bond,  except  by  alleging  that  the  suit  is 
for  her  use  and  beneBt,  his  right  to  sue  cannot  be  said  to  appear  in 
the  declaration. 

We  further  contend  that,  even  if  we  are  mistaken  as  to  this  point, 
still  this  case  does  not  come  within  the  scope  of  the  act.  By  that  act, 
fae  is  authorized  to  sue  for  any  demand  -which  the  people  of  the  State 
may  have  a  right  to  claim.  We  know  of  no  rule  of  construction  by 
which  this  language  can  be  so  extended  as  to  authorize  him  to  sue 
on  any  instrument  to  which  the  State  is  not  a  party,  although  she 
may  be  beneficially  interested  therein,  as  every  individual  in  the 
county,  or  who  has  had  dealings  with  the  Sheriff,  also  is.  Suit  may 
be  brought  on  this  bond,  in  the  name  of  the  Governor,  for  the  use  of 
any  individual  having  a  cause  of  action  against  the  Sheriff  and  his 
securities:  and  bo  in  the  present  case  the  Governor  might  have  sued, 
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fi)r  the  ase  of  the  State;  and,  perhaps,  for  the  use  of  the  Auditor  of 
Public  Accounts.  Undoubtedly,  the  Legislature  might  have  enacted 
that  the  Auditor  should  have  the  right  to  sue  on  this  bond,  as  successor 
to  Governor  Pope,  but  they  have  not  done  so*  They  have  not 
changed  the  legal  liability  upon  such  bonds,  and  therefore  the  gene- 
ral rule  of  law  roust  hold,  that  the  action  on  a  contract^  whether  ex- 
presB  or  implied,  by  parol,  under  seal,  or  of  record,  must  be  brought  in 
die  nane  of  the  party  or  person  in  whom  the  legal  interest  is  vested. 
1  Chit.  Plead.  3. 

Moreover,  the  act  in  question  cannot  be  construed  to  apply  to  bonds 
previoudy  executed  to  the  Grovemor  of  the  Territory,  unless  it  ex- 
pressly included  them;  because,  by  section  4,  of  the  Schedule  to  the 
Constitution,  it  is  provided  that  ^  all  bonds  executed  to  the  Grovemor 
of  the  Territory,  or  to  any  other  officer  or  court,  in  his  or  their  official 
capacity,  diaii  pass  over  to  the  Grovemor,  or  other  State  authority,  and 
their  successors  in  office,  for  the  uses  therein  respectively  expressed, 
and  may  be  sued  for  and  recovered  accordingly."  And,  as  by  this 
provision,  the  legal  interest  in  this  bond  was  vested  in  the  (rovemor  of 
the  State  and  his  successors,  it  could  not  be  divested  unless  by  direct 
words  or  strong  implication. 

^  But,  furthermore,  the  act  in  question  was  repealed  by  the  9th  sec.  of 
chap,  xviii,  of  the  Revised  Statutes,  by  which  it  is  made  the  duty  of 
the  Auditor  ^  to  direct  prosecutions  in  the  name  of  the  StcUe^  for  all  of- 
ficial delinquencies,  &c.,  and  against  all  debtors  of  the  State:" 
which  was  in  force  Dec.  14th,  1838;  and  also  by  sec.  4,  of  chap, 
cxlvii.,  by  which  it  is  provided  that  "  all  actions  in  favor  of,  and 
in  which  the  State  is  interested,  shall  be  brought  in  the  name  of  the 
State.  The  writ  in  this  case  issued  on  the  7th  day  of  September, 
1838,  but  no  sufficient  declaration  was  filed  until  long  afler  the  chap- 
ter concerning  Auditor  and  Treasurer,  and  suits  by  and  against  the 
State,  in  the  Revised  Statutes  were  in  force;  and  at  a  tihie,  of  course, 
when  the  Auditor  was  expressly  required  to  bring  all  suits  against 
debtors  to  the  State,  in  the  name  of  the  State. 

This  point  alone  is  so  conclusive,  that  it  is  almost  unnecessary  to 
ai^e  the  other  questions  presented;  but  as  some  of  them  are  mate- 
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rial  to  our  rights,  or  will  become  so  in  a  future  action,  if  one  should  be 
brought,  we  proceed 'to  consider; 

Second^  whether  this  suit  should  not  have  been  brought  against  a//, 
or  one  only^  of  the  obligors  living.  The  rule,  on  this  point,  is  laid 
down  by  Chitty  to  be,  that  "  if  there  be  more  than  two  parties  to  a 
joint  and  several  contract,"  (and  all  bonds  by  our  law  are  joint  and 
several,)  **  as  where  three  obligors  are  jointly  and  severally  bound, 
the  plaintiff  must  either  sue  them  all  jointly^  or  each  of  them  sepa* 
rately."  1  ChiU  Plead.  30.  So  in  Slreatfield  vs.  Holliday^  3  T.  R. 
782,  Buller^  J.  said, "  if  three  be  bound  jointly  and  severally  in  a  bond, 
the  obligee  cannot  sue  two  of  them  only,  but  he  must  either  sue  them 
all,  or  each  of  them  separately."  And  though  that  doctrine  has  been 
several  times  questioned,  yet  it  has  been  held  good  law  from  the  time 
of  Lord  Coke."  This  decision  is  quoted  in  Sergeant  Williams^  note 
to  Cabell  vs.  Vatighn^  1  Saund.  291,  e;  and  he  adds  that  Duller 
might  have  said  from  the  time  of  HejuyYlll-,  and  he  further  lays 
it  down  to  be  the  ground  of  plea  in  abatement,  but  not  of  non-suit, 
contrary  to  the  case  of  GauUon  vs.  Challiner  and  Wilkinson^  Slajffbrd 
Lent  Assizes^  1794 ;  but  in  this  case  it  appears  upon  the  face  of  the 
declaration  that  Williams^  a  co-obligor,  is  not  sued,  and  of  course  it 
was  unnecessary  to  plead  it  in  abatement,  for  it  was  a  good  objection 
on  demurrer.  In  South  vs.  Tanner,  2  Taunton^  255,  where  two  of 
three  obligors  being  sued,  pleaded  nan  est  factum,  it  was  held  that  to 
prove  that  there  was  a  third  obligor  who  was  not  sued,  did  not  sustain 
the  issue — but  it  was  admitted  that  if  the  objection  appeared  on  the 
face  of  the  declaration,  it  would  be  good  in  arrest  of  judgment:  and 
the  rule  is  well  known  that  nothing  is  good  in  arrest  of  judgment,  which 
would  not  have  been  a  good  objection  on  demurrer.  On  this  point, 
reference  was  made  by  Lawrence,  J.,  to  the  case  of  Homer  vs.  Mow, 
quoted  in  Rice  vs.  Shute,  5  Burr.,  2614.  In  that  case  non  est  factum 
was  pleaded,  and  the  jury  found  it  to  be  the  deed  of  both.  It  was 
then  moved  in  arrest  of  judgment,  upon  the  face  of  the  declaration; 
the  plaintiff's  counsel  gave  it  up,  and  it  was  arrested.  See  Gould, 
206;  Vanderbergh  vs.  Blake,  Hard.  198. 

The  third  point  we  present  for  the  consideration  of  the  Court  with- 
out argument.     By  sec.  1,  of  the  act  of  1829,  Ter.  Dig.,  158,  She- 
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riflPs  bonds  are  to  be  approved  by  the  County  Court,  and  by  the  act 
of  1813,  such  bonds  are  required  to  be  recorded.     Ter.  Dig.,  618. 

As  to  the  matters  to  be  considered  under  the  fourth  head,  touching 
the  sufficiency  of  the  declaration,  it  is  undoubtedly  a  fatal  defect,  that 
there  is  no  averment  that  neither  Williams  nor  Lowery  had  paid  the 
amount  mentioned  in  the  bond,  to  Pope,  Grovemor,  or  his  successors  io 
office.  It  is  a  universal  rule,  that  the  breach  must  be  coextensive  with 
the  contract,  and  not  too  narrow.  Thus  in  an  action  by  assignee, 
heir,  or  executor,  the  breach  should  be  that  the  defendant  did  not 
peribrm  the  act,  either  to  the  original  contractor  or  the  plaintiff; 
and  so,  if  against  an  assignee,  heir,  or  executor,  the  breach  should 
be  that  neither  the  original  contractor,  nor  the  defendant  per- 
formed the  act.  And  a  declaration  by  husband  and  wife,  or  by 
an  administrator,  merely  stating  that  defendant  did  not  pay  before- 
marriage,  or  that  he  did  not  pay  since  the  death,  is  bad.  1  Saund* 
Plead  and  Ev.j  134  •  Elstob  vs.  Thorozogood,  I  Ld.  Raym.  284.  So 
in  sci.  fa.,  on  a  recognizance  of  bail,  and  moved  that  if  A.  and  B.  be 
condemned  they  shall  pay,  or  render,  after  an  allegation  that  A*  was 
condemned,  it  is  not  sufficient  to  say  that  A.  and  B.  did  not  pay,  or 
render,  without  adding  "nor  did  either  of  them."  Per  EUenborough^ 
C.  J.,  Le  Blanc  and  Bayley^  J.,  in  Wilkinson  vs.  Thorley^  4  M.  and 
S.  33.  And  the  rule  is  that  a  defective  statement  of  the  breach,  so 
that  the  contract  does  not  affirmatively  appear  to  be  broken,  is  bad 
after  verdict;  or,  at  any  rate,  on  demurrer,  1  Sound.  Plead,  and  Ev. 
135;  lAinn  vs.  Payne^  6  Taunt.  140;  Siclemore  vs.  Tkistlelon^  6  M. 
and  S.  9.  Sec.  1  Chit.  Plead.  327,  328.  In  the  present  case,  the 
declaration  shows  that  Williams  and  Lowery  were  bound  equally  with 
the  defendants  to  pay  the  sum  mentioned  in  the  bond,  to  Grovemor 
Pope  and  his  successors;  and  there  is  no  allegation  that  they  have  not 
done  so.  Of  course,  the  breach  is  not  co-extensive  with  the  contract. 
Fide^  case  of  Campbell  and  tvife  vs.  Wm.  Strongs  decided  by  late  Su- 
perior Court. 

The  declaration,  taken  in  connection  with  the  bond,  which  on  oyer 
became  a  paK  of  it,  is  also  defective,  because  it  does  not  .appear  that 
William  Cummins  ever  executed  the  bond.     The  name  of  William 
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Cummins  is  attached  to  it,  but  it  is  not  stated  in  the  declaration  that 
he  signed  it  by  that  name* 

The  fifth  and  sixth  points  presented,  are  governed  by  the  7th  sec. 
of  chap.  cxii.  of  the  Revised  Statutes,  which  provides  that  in  all  suit» 
upon  such  bonds  as  the  present  upon  judgment  for  the  plaintiff,  upon 
demurrer,  by  confession  or  by  default,  ^'  the  court  shall  make  an  order 
therein,  that  the  truth  of  the  breaches  assigned  be  inquired  into,  and 
the  damages  sustained  thereby  assessed."  It  follows  of  course  that 
such  order  should  have  been  made,  and  the  jury  swom  to  find 
whether  the  assignment  was  true — neither  of  which  was  done  in  this 
case.  The  eighth  point  is  also  settled  by  sec.  8  of  the  same  chap.; 
by  which  it  is  provided  that  judgment  shcdl  he  entered  for  the  penal 
sum  mentioned,  05  in  other  actions  of  debt^  with  costs,  and  with  a  fur- 
ther judgment  that  the  plaintiff  have  execution  for  the   damages 


As  to  the  ninth  point  presented,  it  needs  but  a  glance  at  the  as* 
signment  of  breaches,  to  see  that  it  is  entirely  insufficient  It  states,  to 
be  sure,  that  Taylor  would  not  pay.  to  the  Auditor  or  his  predecessors 
in  office  certain  sums  of  money;  but  it  does  not  state  that  those  sums 
have  not  been  paid  by  tlie  other  defendants.  It  states  that  he  has 
not  paid  $148,  die  damages  in  accordance  with  law  for  the  detentioQ 
of  the  revenue;  but  it  does  not  state,  it  does  not  dx>w,  at  what  rate  or 
in  what  manner  these  damages  are  calculated.  It  claims  interest  od 
the  same,  in  accordance  with  the  Statute,  but  does  not  state  at  what 
rate,  or  when  to  commence. 

That  the  penalty  imposed  by  law  on  the  sheriff,  cannot  constittt^ 
tionally  be  collected  of  his  securities,  was  decided  by  the  constitu- 
tional law  of  South  Carolina,  in  The  Slate^  vs.  Harrisohf  Rep.  ConaL 
dr.,  89,  where  her  Justice  Nott,  after  deciding  that  the  securities  to 
pay  interest  at  the  rate  of  fifteen  per  cent,  for  which  their  prin- 
cipal was  liable  by  law,  said,  that  if  it  was  a  penalty  imposed  upon 
the  tax  collector  for  neglect  of  duty,  he  should  be  of  opinion,  it  could 
not  be  visited  upon  his  securities.  They  bind  themselves  that  he  will 
perform  all  the  duties  of  sheriff,  and  if  he  does  not,  they  are  answer* 
able  for  all  damages  sustained  by  his  misconduct,  either  by  the  State 
or  individuals.    Where  he  collects  and  retains  nooney,  those  damages 
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mmimmtd  hj  the  person  entitled  to  the  money,  are,  the  amount  of 
monej  retained,  with  legal  interest  thereon*  That  legal  interest 
maj  be  higher  in  the  case  of  the  State  than  of  an  individual,  and 
fire  per  cent,  a  month,  or  sixty  per  cent,  a  year,  is  certainly  high 
enough*  But  the  penalty  of  twenty  or  twenty-five  per  cent.,  (fi>r» 
which  it  is,  the  declaration  is  not  kind  enough  to  inform  us,)  is  like  a 
fine  or  fer^tore  imposed  as  a  punishment  on  the  individual,  and 
does  not  eater  into  the  contract  to  which  his  securities  are  parties.  If 
sued  for  this,  they  have  the  right  to  say  non  in  haec  foedera  venimus; 
as  much  as  if  it  was  attempted  to  make  them  pay,  by  suit  on  the  bond^ 
a^/Ene  imposed  on  the  Sheriff  for  misdemeanor  in  office. 

And  this  equitable  principle  is  equaUy  enforced  in  the  civil  law. 
Thus  a  perKMi  who  becomes  surety  for  an  administrator  of  the  public 
revenues,  is  only  obliged  for  the  restitution  of  the  public  money,  and 
not  for  the  penalties  to  which  the  administrator  may  be  condemned  for 
malversatioD.  This  was  decided  by  the  fknperor  Severus:  Jide  jiuo^ 
res  magitirahium  in  poenam  vel  mulctum  non  conveniri  debere  deorerii* 
Im  68,  ff.  die*  HL^  and  in  general  the  engagement  does  not  extend  to 
Uie  penalties  to  which  the  debtor  has  been  condemned,  officio  judidSf 
fropUft  ffuem  contumaciam^  fortius  is  a  cause  extrinsic  to  the  contract: 
non  debet  infuiari  fide  jtuoribus  quod  ille  reus  propter  suam  poemnn 
prtstitit.    Im  73,/.  die  tiL  (a.)    See  1  Eoans'  Pothier^  405. 


CLKNBEifiif,  Contra: 

The  authority  to  sue  one  or  all  or  a  part  of  the  obCgors  to  a  joint 

and  several  writing  obligatory  is  derived  from  p.  312,  Steele  and  My 

CamfbdPs  Dig.^  which  is  as  folfows,  ^  and  in  all  cases,  hereafter, 

when  the  obligor  or  obUgors,  maker  or  makers,  of  any  note,  bill,  or 

bond,  or  other  contract,  reside  in  different  counties^  it  shall  be  lawful 

for  the  plaintiff  or  plaintiff's  to  institute  a  suit  against  a//,  or  as  many 

of  them  as  he  may  think  proper."    The  plaintifi*'s  in  error,  in  this 

tmty  it  will  be  seen,  on  reference  to  the  record,  were  residents  of  dif- 

fennt  counties,  and  the  plaintiff  elected  to  sue  a  portion  of  them^ 

staling  who  wai  deceased  and  who  was  not  sued.     The  bond,  upon 

wfaidi  suit  was  brought,  was  regulaily  approved  and  recorded,  as  will 
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more  fully  appear  by  a  reference  (o  the  certificate  of  the  Cleik  of 
Pulaski  county  accompanying  the  grant  of  oyer  in  this  case  made. 

This  is  a  case  depending  so  entirely  upon  the  statutes  of  this  State 
referred  to  before,  and  the  records  of  the  case  now  before  the  court, 
that  it  is  thought  unnecessary  to  trouble  the  court  with  any  further 
authority,  upon  the  points  assigned  for  error  in  the  brief  of  the  plaintiffi  in 
error,  most  of  which  it  is  conceived  will  be  contradicted  by  a  reference 
to  this  record  of  the  Circuit  Court,  filed  in  the  court  in  this  above  e&* 
titlc^d  case. 

All  of  which  is  respectfully  submitted. 

RiNGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  plaintiffi,  by  their  assignment  of  errors,  present  as  error  in  the 
proceedings  and  judgment  of  the  Circuit  Court  more  than  thirty  mat- 
ters, which,  or  as  many  of  them  as  may  be  deemed  material,  will  be 
considered,  and  the  questions  arising  upon  them  disposed  of  by  the 
court 

The  first  question  arising  upon  the  record  and  assignment  of  enora 
is  this;  is  the  declaration  sufficient  in  law  to  enable  Conway,  as  Audi- 
tor of  Public  Accounts  of  this  State,  to  have  and  maintain  this  action 
against  the  plaintiffs  in  error?  In  considering  this  question,  we  will 
first  examine  and  dispose  oPthe  several  matters  specially  stated  in  the 
demurrer  to  the  declaration.  The  first  ground  of  demurrer,  so  stated, 
denies  the  legal  right  of  the  Auditor  of  Public  Accounts  to  sue  in  his 
individual  name  and  official  character  upon  the  bond  mentioned  in  the 
declaration.  This  right  depends  upon  the  provisions  contained  in  the 
Statute  approved  Nov.  8th,  1836,  "  entitled  an  act  directing  in  what 
conrte  and  manner  suits  may  be  commenced  by  and  against  the  State, 
and  for  other  purposes,"  which  was  in  full  force.on  the  7th  day  of 
September,  1838,  when  this  action  was  commenced.  See  AcU 
1836,  p.  195.  The  first  section,  of  said  act,  declares  <«  that  it  shaU 
and  may  be  lawful  for  the  Auditor  of  Public  Accounts  of  the  State  of 
Arkansas,  to  sue  in  the  Circuit  Court  for  any  demand  which  the  people 
of  the  State  may  have  a  right  to  claim;  and  to  be  sued  and  to  soe, 
to  plead  and  be  impleaded,  to  answer  and  be  answered,  to  defend  and 
be  defended,  in  said  Circuit  Court,  in  the  name  of  the  Auditor  of  Pub* 
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lie  AccoQBts  for  the  State  of  Arkansas.''    The  right  of  the  Auditor 
Id  sae  in  his  own  name  and  official  character,  upon  a  bond  payable  to 
the  Governor,  and  his  successors  in  office,  by  virtue  of  the  provisions 
<tf  the  statute  above  quoted,  was  made  a  question  before  this  court,  in 
the  case  of  Conway  Auditor,  &c.,  vs.  Woodruff,  et  als.^  decided  at  the 
-last  term,  between  which,  and  the  case  under  consideration,  no  essen- 
tial difference  is  perceived  or  believed  to  exist  in  regard  to  this  ques- 
tion; and  it  was  then  held,  that  an  action  so  brought,  could  be  legally 
maintained,  and  we  have  not,  as  yet,  discovered  any  reason  to  doubt 
ibe  correctness  of  that  decision,  or  the  reasons  upon  which  it  is  based, 
but  DO  question  astowhat  <ivermentsin  the  declaration  are  in  such  cases 
neceseary  to  show  the  right  of  the  people,  or  interest  of  the  State,  to  the 
demand  in  suit,  was,  in  that  case,  discussed  or  examined  by  the  counsel, 
or  the  court.  ^Thc  authority  of  the  Legislature  to  make  the  enact- 
ment, and  the  right  of  the  Auditor  derived  from  it,  to  maintain  the  ac- 
tion in  his  own  name  and  official  character,  upon  a  contract  or  bond 
made  directly  payable  to  the  Governor  and  his  successors  in  office, 
being  the  only  questions  material  to  the  present  case,  then  discussed 
and  decided,  the  court  deemed  it  unnecessary  to  discuss  the  question 
ihea,  as  it  was  not  adverted  to,  or  relied  upon,  by  the  counsel  for  the 
defendants,  and  was  not  important,  inasmuch  as  the  judgment  of  the 
Circuit  Court  must  have  been  affirmed  upon  a  different  ground,  what- 
ever might  have  been  the  result  upon  such  investigation;  and,  there- 
fore, it  was  silently  passed  over.    But  the  same  question  arises  on  die 
demurrer  to  the  declaration  in  the  present  case,  and  the  plaintifi^  in 
«rror  insht  that  the  declaration  wholly  fails  to  show  any  interest  what- 
ever of  the  State,  or  people,  in  the  bond  su^d  on,  or  the  money  de- 
manded, and  sought  to  be  recovered,  by  the  suit.     It  is  therefore  im- 
portant to  ascertain  what  legal  right  the  plaintiff  has  shown,  in  the 
State,  or  people  of  the  State,  to  claim  the  debt  demanded  of  the 
plaintiffi  in  error;  for  it  cannot,  in  our  opinion,  be  denied  that  the 
Auditor's  right  to  sue  or  maintain  the  action  under  the  statutory 
pfovisioos  above  quoted,  upon  the  interest  which  the  State  or  people 
have  in  the  debt,  or  thing  demanded,  and  their  right  to  claim  the  same, 
and  bis  right  to  sue  is  expressly  lunitcd  to  ^^  any  demand  which  the 
people  of  the  State  have  a  right  to  claim;"  and,  therefore,  the  people's 
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interest  in,  and  right  to  claim  the  demand  sued  for,  or  soaght  to  be 
recovered,  must  appear  by  some  appropriate  averment  in  the  plead- 
ings to  enable  him  to  maintain  the  action*  Does  it  so  appear  from  any 
thing  contained  in  the  declaration  before  us,  that  the  State  has  any 
interest  in,  or  right  to  claim  the  demand  exhibited  in  this  action!  In 
our  opinion  it  does  not.  The  action  appears,  by  the  record,  to  he 
founded  on  the  official  bond  of  Taylor,  as  Sheriff  of  the  county  of 
Pulaski,  executed  by  him,  and  his  securities,  to  John  Pope,  Governor 
of  the  Territory  of  Arkansas,  and  his  successors  in  office^  and  the  de- 
fnand  claimed  by  the  Auditor,  for  the  use  and  benefit  of  the  State^  is 
the  penalty  of  said  bond,  a  copy  of  which,  together  with  the  condition 
thereunder  written,  appears  to  have  been  given  as  oyer,  and  filed  ns 
part  of  the  record  of  this  case,  which  was  accepted  as  oyer  by  tbe 
plaintiffs  in  error,  who  thereupon  filed  their  demurrcgr  to  the  declara- 
tion* The  only  additional  averments  in  the  declaration,  material  to 
be  noticed,  are,  that  the  plaintiff  is  the  Auditor  of  Public  Accounts 
of  the  State  of  Arkansas,  duly  elected,  commissioned,  and  quafified, 
as  the  law  prescribes;  that  he,  in  his  official  character  as  Auditor  of 
Public  Accounts  for  the  State  of  Arkansas,  sues  for  the  use  and  bene- 
fit of  the  State,  and  that  by  virtue  of  the  statute,  in  such  case  made 
and  provided,  an  action  hath  accrued  to  him  as  Auditor  aforesaid, 
**  to  have,  demand  of,  and  sue  the  said  defendants,  for  the  use  and 
benefit  of  the  State  of  Arkansas,  for  the  sum  of  fifteen  thousand  ddlan 
above  demanded*''  Do  these  facts,  in  themselves,  in  any  form  in 
which  they  can  be  presented,  admitting  them  all  to  be  true,  estabUah 
any  legal  right  in  the  people  of  the  State,  to  claim  the  debtdemanctod 
by  the  Auditor  for  the  use  of  the  State !  Certainly  they  do  not;  fortbe 
obligation  of  the  defendants  set  out  in  the  declaration,  is^  not  to  the 
State,  nor  is  the  State  alone  beneficially  interested  in  it;  the  right  to 
sue  upon  it,  it  is  true  may  accrue  to  the  State  in  like  manner  as  to 
individuals,  and  when  thb  action  was  comiAenced,  the  Auditor,  if  be 
had  elected  to  do  so,  was  at  liberty  to  cause  suit  thereon  to  be  prose- 
cuted in  the  name  of  the  Governor,  for  the  use  of  the  State,  precisely 
as  individuals  could  do  for  their  own  use;  but  the  statute  authorising 
suits  to  be  prosecuted  in  the  name  of  the  Auditor  of  Public  Accoonts 
for  the  State  of  Arkansas,  ^^  for  such  demands  as  the  people  </  the 
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Slate  have  a  right  to  claim,"  is  in  derogatiDQ  of  the  common  law,  and 
OBij  gives  the  right  to  sue  in  the  name  of  the  Auditor  in  cases  where 
the  State  has  a  le^l  right  to  the  subject  matter  of  the  demand;  and, 
tberelbre,  upon  every  principle  of  law,  such  right  must  appear  on  the 
fieiee  of  the  pleading,  otherwise  the  case  cannot  be  considered  as  within 
tibe  statate^  and  the  omission  will  be  fatal  on  demurrer,  in  arrest  of 
judgment,  or  on  error,  because  it  omits  to  state  any  title  or  cause  of 
actioQ  at  all  in  the  State,  and  cannot  therefore  be  regarded  as  a  title 
defectively  stated,  and  therefore^  as  no  legal  liability  on  the  part  of 
the  de/eodant  below  to  pay  the  money  to  the  State,  which  the  Audi- 
tor claims  of  them  for  the  use  of  the  Slate,  is  shown  in  the  declaration, 
the  demurrer  thereto  was  for  this  reason  well  interposed,  and  ought  to 
have  been  sustained  whether  the  defect  was  specially  stated  in  the 
demurrer  ornot. 

The  tecond  matter  specially  stated  in  the  demurrer  as  a  ground  of 
demurrer,  is  within  the  principle  decided  by' this  court,  in  the  case 
httore  mentioned,  of  Conway,  Auditor,  &c«,  vs.  WoodniflT,  et  ala.^ 
where  it  was  held  that  the  failure  of  the  officer  to  obtain  the  approval 
of  his  oflicial  bond,  as  required  by  the  statute,  does  not  in  any  man- 
ner aflect  the  liability  of  the  officer  and  his  securities  in  such  bond,  if 
it  is  io  -everj  thing  eke  legally  executed  and  by  them  delivered  as 
their  oUigatioD,  and  therefore  the  omisrion  to  set  forth  such  approval 
in  the  declaration  is  not  a  defect  available  upon  a  general  demurrer. 

The  third  objection  asserts  that  there  is  a  material  variance  be- 
tween the  obligation  given  on  oyer  and  that  described  in  the  declara- 
tioD,  but  Auk  to  point  out  the  particular  variance,  and  no  such  vari- 
wce  as  would  he  fatal  to  the  declaration  on  general  demurrer  is  per- 
ceived by  the  court* 

The  fourth  objection  rests  upon  the  assumption  that  Benjamm  Wil- 
Hams,  who  is  alleged  to  be  a  co-obligor,  and  not  sued  with  the  defend- 
ants bebw  ought  to  have  been  joined  in  the  suit,  and  this,  if  the  addi- 
Cional  &ct  that  he  is  still  alive  appeared  in  the  declaration,  would,  by 
the  common  law,  be  a  good  ground  of  general  demurrer,  and  perhaps 
it  may  be  a  valid  objection  to  the  present  declaration,  as  it  is  not 
stated  Aierein  that  the  obligors  or  makers  of  the  bond  sued  on  reside 
miMferent  counties,  so  as  to  bring  tiie  case  within  the  provisions  of 
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the  statute,  passed  10th  January,  1816,  aud  in  force  here  when  this  ac- 
tion was  commenced,  Ark.  Dig.  312,  which  declares  that  ^  in  all  cases 
hereafter  where  the  obligor  or  obligors,  maker  or  makers,  of  an  j  note, 
bill,  bond,  or  other  contract,  reside  in  different  counties,  it  shall  be 
lawful  for  the  plaintiff,  or  plaintiffs,  to  institute  suit  against  all,  or  as 
many  of  them  as  he  may  think  proper,  and  it  shall  be  lawfiil  for  the 
Clerk  of  the  court,  in  which  such  suit  shall  be  instituted  to 'make  out  a 
separate  summons,  or  capias,  as  the  case  may  be,  against  the  pel^son 
or  persons  residing  in  a  different  county  directed  to  the  Sheriff  of  the 
county,  or  counties,  where  such  person  or  persons  reside,  and  endorse 
on  such  writ,  that  it  is  a  counterpart  of  the  writ  issued,  where  such  suit  is 
commenced."  These  statutory  provisions  innovate  upon,  and  change 
the  common  law,  so  far  as  to  authorize  the  suit  to  be  brought  and 
maintained  against  any  number  of  the  obligors  or  makers  of  the  con- 
tract, but  upon  every  principle  of  law,  the  plaintiff  to  avail  himself  of  this 
special  privilege,  and  present  his  case  within  the  operation  of  this 
statute,  so  as  to  exclude  it  from  the  operation  of  the  general  rule,  must 
show  by  some  proper  averment  on  the  face  of  his  declaration,  that  the 
obligors,  or  makers  of  the  contract,  reside  in  different  counties*  The 
objection,  however,  as  to  the  non-joinder  of  parties  who  ought  to  be 
joined  in  the  action  was  not  available  on  demurrer,  even  at  comoM)D 
law,  unless  it  appeared  by  the  declaration  or  other  pleading  of  the 
plaintiff,  that  the  parties  not  sued,  not  only  executed  the  contract,  bat 
also  that  they  are  still  alive,  and  if  this  does  not  appear,  the  objectioD 
can  only  be  taken  advantage  of  by  plea  in  abatement,  and  to  this  ef- 
fect are  the  cases  of  Rice  vs.  SkuU^  5  Burr  Rep.,  2611;  Cabell  vs. 
Vaughn,  Rep.,  291,  n.  4;  also  Oilman  vs.  Rives,  10  Peter*a  Rep. 
298. 

In  the  case  before  us  the  declaration  does  not  positively  show  that 
the  co-obligor  Williams  was  alive  when  the  action  was  commenced, 
but  it  is  simply  stated  that  he  executed  the  bond,  and  is  not  sued. 
This  language  strongly  implies  that  he  was  living,  but  whatever  Ae 
legal  presumption  from  it  may  be,  it  is  deemed  unnecessary  to  decide, 
as  the  demurrer  ought  to  have  beep  sustained  on  the  ground  before 
stated,  and  if  the  case  is  remanded,  the  plaintiff  will  be  at  liberty  to 
amend  bis  declaration,  and  may  obviate  this  objection,  unless  it  may  be 
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taken  advantage  of  by  plea  io  abatementat  that  stage  of  the  plead- 
ing io  the  Circait  Court. 

The  matter  of  the  fifth,  sixth  and  seventh  objections,  specially  stated 
in  the  demurrer,  are  not  defects  of  which  the  defendants  can  avail 
themseWes  by  general  demarrer  at  common  law,  because  if  the  debt 
demanded  bad  been  paid  to  Grovemor  Pope,  or  either  of  his  success- 
ors in  office,  by  the  obligor  Williams,  such  payment,  if  legally  made, 
would  enure  to  the  benefit  of  all  his  co-obligors,  and  the  defendants 
coold  avail  themselvess  by  an  appropriate  plea  of  payment,  and  the 
breach  assigned  expressly  negatives  the  payment  by  the  defendants, 
or  either  of  them,  of  the  sum  demanded,  or  any  part  thereof,  to  Grov. 
Pope,  or  either  of  his  successors  in  office,  or  to  the  Auditor,  since  the 
right  of  action  accrued  to  him  by  virtue  of  the  statute  before  cited; 
and  no  special  demand  of  payment  was  necessary  to  be  averred  as 
the  sum  demanded  was  legally  due  and  payable  according  to  the 
terms  of  the  contract  described,  at  the  date  of  the  bond,  and  it  must 
in  our  opinion,  be  admitted  that  if  there  is  no  necessity  to  mention  the 
co-obligors  not  sued  in  the  declaration  at  all,  a  fortiori  any  allega- 
tion that  they  have  not  paid  the  debt  must  be  unnecessary,  and  this 
appears  clearly  fitHn  the  cases  above  cited  to  be  the  settled  rule  of 
the  common  law,  for  in  some  of  them  it  is  expressly  stated  that  the 
deed  or  obligation  set  out  on  oyer,  purported  to  have  been  sealed  by 
persons  not  sued,  and  yet  the  objection  was  not  deemed  good  on  de- 
murrer, because  it  did  not  appear  that  the  person  not  sued  had  sealed 
the  obligation  and  was  still  living;  which,  in  every  case  must  appear 
to  entitle  the  defendant  to  avail  himself  of  this  objection,  and,  there- 
fore, a  plea  in  abatement,  setting  forth  the  facts^  was  necessary  when 
they  did  not  appear  on  the  face  of  the  plaintifis  pleading,  and  which, 
in  our  opinion,  is  yet  the  rule  of  law,  applicable  to  such  cases,  and  as 
there  is  no  averment  in  the  declaration  that  Lowery,  who  is  alleged  to 
be  dead,  ever  executed  the  bond,  the  rule  in  every  respect  applies  to 
the  case  before  us,  and  overrules  the  three  last  mentioned  grounds  of 
demurrer. 

Having  now  disposed  of  the  demurrer,  and  the  several  matters  con- 
tained therein,  specially  stated  as  defects  in  the  declaration,  it  is 
deemed  unnecessary  to  notice  particularly  any  other  of  the  numerous 
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matters  which  have  been  asBigned  as  error  in  the  proceedings  attd 
judgment  of  the  Circuit  Court,  as  the  same  questions  maj  not  arise 
upon  another  trial  of  the  cause.  It  is,  however,  considered  proper  to 
state  tha^  the  law  in  force,  when  the  bond  mentioned  in  the  declara- 
tion bears  date,  requiring  the  Sheriff  to  give  such  bond  to  the  Governor 
and  his  successors  in  office,  does  not  vest  in  him  or  his  succesRUvin  oficOf 
any  beneficial  interest  whatever  in  the  contract  He  takes  simpi  j  flie 
legal  interest,  in  his  corporate  character,  as  the  legal  and  legitimate 
representative  of  the  sovereignty  of  the  people,  and  holds  it  as  a 
naked  trust  for  the  use  and  benefit  of  any  person,  corporatioo,  or 
body  politic  and  corporate,  who,  or  which  may  be  damnified  bj 
any  violation  or  breach  of  any  stipulation  contained  in  the  con- 
ditioB  thereof,  and  every  person,  corporation,  or  body  politie 
and  corporate,  so  damnified,  is  authorized  by  law  to  sue  upon  the 
bond,  in  the  name  of  the  Governor,  for  his  or  their  use«  from  time  to 
time,  as  often  as  may  be  necessary,  until  the  whole  penalty  of  the 
bond  shall  be  satisfied  or  recovered.  From  which  it  appears  that  the 
Governor,  and  his  successors  in  office,  arc  vested  by  law  simply  with 
the  legal  interest  in  the  obligation,  without  any  authority  to  receive  or 
release  the  debt,  or  in  any  manner  change  or  discharge  the  obliga- 
tion, otherwise  than  for  the  use  of  those  who  may  sue  and  recover 
thereon  for  some  breach  of  the  condition  thereof.  And  it  will  bo  ob- 
served also  that  the  law  has  not  conferred  upon  the  Auditor  any  legal 
right  to  receive  payment  or  satisfaction  of  any  demand  which  the 
State  or  people  have  a  right  to  claim;  the  power  to  sue  and  recover 
is  alone  vested  in  him  by  the  provisions  of  the  statute  above  dtedy 
and  therefore  he  cannot  discharge  the  legal  liability  of  any  person  to 
the  State,  or  people  of  the  State,  except  in  the  manner  prescribed  by 
law,  after  payment  or  satisfaction  of  the  demand  has  been  made  to 
such  officer  as  is  authoiized  to  receive  it  for  and  on  account  of  die 
State,  and,  therefore,  to  enable  him  to  maintain  any  action  in  his 
name,  as  Auditor  of  Public  Accounts  for  the  State,  he  is  bound  to  ex- 
hibit such  facts  as  ^  create  a  legal  demand  in  favor  of  the  State^ 
the  defendants,  and  if  the  action  be  founded,  as  it  is  in  diis 
upon  the  official  bond  of  a  Sheriff,  it  must  be  shown  that  the  demuMl 
claimed  for  the  use  of  the  State,  has  accrued  by  reason  of  some  act 
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done,  or  omitted,  by  the  Sheriff  in  the  discharge  of  his  official  duties, 
ID  violatioD  of  some  stipulatioD  contained  in  the  bond,  with  sufficient 
ayermcDts  that  payment  or  satisfaction  of  such  demand  has  not  been 
made  to  each  person  as  is  authorised  by  law  to  receive  it,  for,  or  on  be- 
half of  the  State,  and  here  it  may  not  be  improper  to  remark  that  in 
thiB,  as  weU  as  in  some  other  respects,  the  suggestion  of  breaches  in 
the  present  case,  as  contained  in  the  transcript  of  the  record  before  us, 
is  materiaUy  defective*,  and  as  the  case  must  be  remanded  to  the  Cir- 
coit  Court  for  fiirther  proceedings  to  be  there  had,  we  feel  it  our  duty  t» 
state  that,  in  our  opinion,  this  suit  may  well  be  prosecuted  to  a  Onsl 
judgment  on  the  n^erits  of  the  controversy,  in  the  name  of  the  Auditor 
of  Public  Accounts  for  the  State  of  Arkansas.  It  having  been  com- 
menced before  the  statute  authorizing  him  to  sue  was  repealed,  his 
right  to  prosecute  it  to  a  final  adjudication  on  the  merits  is  preserved 
by  the  provisions  contained  in  the  29th  and  31st  sections  of  chapter 
129  of  the  Revised  Statutes  of  Aikansas,  pages  698  and  699.  The 
former  provides  that  ^^  the  repeal  of  any  statutory  provision  by  this 
act,  shall  not  effect  any  act  done,  or  right  accrued,  or  established,  or 
any  proceedings,  suit,  or  prosecution  bad  or  commenced  in  any  civil 
case,  previous  to  the  time  when  such  appeal  shall  take  effect;  but 
every  such  act,  right,  and  proceeding,  shall  remain  as  valid  and  eflfec- 
tual  as  if  the  provisions  so  repealed  had  remained  in  force  ;^  and  the 
latter  declares  that  ^  no  action,  plea,  prosecution,  or  proceeding,  civil 
or  crimiilal,  pending  at  the  time  any  statutory  provisions  shall  be  re- 
pealed, shall  be  affected  by  such  repeal;  but  the  same  shall  proceed, 
in  all  req[»ects,  as  if  such  statutory  provision  had  not  been  repealed, 
except  that  all  proceedings  had,  after  the  taking  efiectof  the  Revised 
Statutes,  shall  be  conducted  according  to  the  provisions  of  such  sta- 
tutes, and  shall  be,  in  all  respects,  subject  to  the  provisions  thereof, 
so  fiur  as  they  are  applicable.''  These  provisions  were  designed 
to  protect  the  parties  to  all  proceedings  pending  for  adjudication  in 
any  of  the  courts  of  this  State  at  the  period  of  the  taking  effect  of  the 
Revised  Statutes,  in  all  their  rights  as  they  then  existed;  so  that  the 
adjudication  upon  any  proceeding  or  pleading  had  prior  to  that  time,  in 
any  case  then  pending,  shall  be  governed  and  determined  by  the  law 

in  force  when  the  pioceeding  look  place,  without  reference  to  any 
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flab^uent  change  made  therein  in  regard  to  the  same,  or  die  Hke 
proceeding,  by  an  j  of  the  Revised  Statates,  requiring  boweirer,  at  the 
same  time,  all  proceedings  subsequent  to  the  taking  effect  of  the  sta- 
tntes,  even  in  cases  previously  commenced  an'd  then  pending,  to  con- 
form  to  the  provisions  thereby  made,  so  far  as  they  are  applicable; 
Irat  they  cannot,  consistently  with  the  spirit  and  intention  of  the  law^ 
he  considered  as  applicable  when  their  application  would  avoid  or  in- 
vtalidate  any  proceeding  previously  had  in  a  matter  then  pendisgi 
which  was  before  valid  and  aothorized  by  the  law  in  force,  applicable 
to  it  when  it  accrued,  and  the  same  rules  apply  e  awoene^  as  that  no  pro- 
eeeding  not  previously  authorized,  or  legally  invalid,  when  it  accroed, 
18  aided  thereby ;  and,  therefore,  as  this  suit  was,  in  this  respect,  propeify 
commenced,  it  can  be  legally  prosecuted  to  a  final  adjudication  in  the 
toame  of  the  Auditor,  notwithstanding  the  statutory  provision  authoris- 
ing it,  is  80  far  repealed,  as  to  divest  the  Auditor  of  his  right  to  com- 
mence rait  in  his  own  name  and  official  character  for  any  demand 
daimed  by  the  State  smce  the  Revised  Statutes  went  into  operatioiu 
Wherefore,  it  is  the  opinion  of  this  court,  that  there  is  error  m  tiie 
judgment  of  the  Circuit  Gnirt,  of  the  county  of  Pulaski,  given  in  this 
oase,  for  which  the  same  ought  to  be,  and  is  hereby,  reversed,  an- 
nulled, and  Bet  aside,  with  costs,  and  the  cause  remanded  to  the  said 
Circmt  Court,  with  instractions  to  said  court  to  sustain  the  demunrer 
to  the  declaration,  and  grant  the  plaintiff  leave  to  amend,  if  he  «haS 
apply  therefor,  and  for  forther  proceedings  therein  to  be  had,  accord- 
ing to  law,  and  not  inconsistait  with  this  opinion* 
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Brros  to  the  Crawford  Circuit  Court. 

When  the  Le^latore  aatborized  an  appeal  from  the  deoiaioD  before  a  Juatice  of  the 
Peace,  thej  intended  merely  to  gfre  to  the  party  appealing,  an  opportunity  of  afahi 
^ioffiBff  before'  another  court  and  jury  the  matter  in  controveray.  and  to  have  ihe 
the  aame  again  tried  and  determinea  on  ita  merita. 

Hie  defendant  before  a  Justice,  by  appealing,  precludes  himself  froao  taking  adnntigti 
of  any  irregalarity  in  the  proceedings  before  the  Justice  ;  and  must  rely  alone  on  hia 
defence  to  the  mertte. 

He  cannot  therefore*  in  the  Circuit  Court,  plead  in  abatement  the  mianomer  of  the 
plahidff. 

This  was  an  action  origioallj  instituted  before  a  Justice  of  (ihe 
Peace,  and  founded  on  a  writing  obligatory.  The  process  was  served 
on  Kaykendall  alone,  against  whom  judgment  was  entered  by  defiwlt, 
and  ftom  which  he  took  an  appeal  to  the  September  term  of  the  Cir- 
cuit Coart«  At  which  time,  as  is  stated  by  the  record,  be  filed  a  plea 
in  abatement,  alleging  that  the  plaintiff,  who  bad  sued  by  name  of  Bt 
B«  Bally  ^wag,  when  the  suit  was  commenced,  caUed  and  known  by 
the  name  of  Bennett  B*  Ball,  and  not  B.  B.  Ball."  The  plaintiff  ia 
error  laoved  to  strike  out  this  plea,  but  was  overruled  by  the  court. 
The  plea  waa  oustained,  the  suit  ordered  to  be  abated,  and  judgment 
was  tbeieupoa  entered  in  favor  of  the  defendant  fi>r  the  costs, 

TuBHVB,  ftr  plaintiff  in  error: 

It  b  conceived  that  the  court  below  erred  in  overruUBg  the  motioR 
(o  itrike  oat  said  plea  in  abatement,  and  in  giving  judgment  ftr  the 
defendant,  because  the  said  defendant,  Kuykendall,  by  appealing  to 
tiie  Circuit  Court  of  Crawford  county,  made  lumself  a  party  to  tbe 
proceedings,  and  was  bound  to  rest  on  such  defence  as  he  might  but* 
fidly  have  made  to  the  merits  of  the  action,  and  could  not  avail  him- 
self of  any  errors  or  defects  in  the  Justice's  writ  or  service  thereof* 
SmOh  vs.  StinmU^  1  Ark.  Rep.  p.  497;  Pinxlejf  vs.  Winchell,  7  Coa^ 
page  306. 
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The  statute  is  express  and  imperative  in  requiring  that  appeals  from 
the  decisions  of  Justices  of  the  Peac^  shall  be  tried  by  the  Circuit 
Courts  anew,  and  upon  their  merits^  without  regard  to  any  error,  de- 
fector other  imperfection  in  the  proceedings  of  the  Justice.  But  the 
plea  in  abatement  was  not  a  plea  to  the  merits  of  the  action,  and  was 
therefore  impertinent  and  inadmissible. 

The  statute  gives  the  parties  a  trial  de  novo  upon  the  merits  of  the 
action.  Its  object  was  to  discourage  frivolous  and  technical  objections 
to  proceedings  had  before  Justices  of  the  Peace,  which  but  too  often 
defeated  the  ends  of  justice,  produced  delay,  and  entailed  much  ex- 
pense upon  litigants. 

If  the  plea  in  abatement  was  at  all  admissible  in  this  case,  it  should 
have  been  pleaded  in  the  Justices  Court.  After  the  appearance  of  the 
defendant  it  was  too  late  to  avail  himself  of  such  defence.  See  Re- 
vised Statutes,  p.  516,  Title  Justices  of  the  Peace,  sec.  177. 

Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

That  the  defendant  had  a  right  to  appeal  and  was  regularly  in  the 
in  the  Circuit  Court  is  not  controverted.  The  Rev.  Ark.  Stat.^  sec. 
172,  j9.  515,  declares  ^  that  no  appeal  shall  be  allowed  unless  the  ap- 
plicant, or  some  other  person  for  him,  shall  make  and  file  with  the  Jus- 
tice an  affidavit  that  the  appeed  is  not  taken  for  the  purpose  of  delay, 
but  that  justice  may  be  done,  and  section  176  requires  the  court  to 
^  hear,  try,  and  determine  the  same  anew,  on  its  merits,  without  re- 
gard to  any  error,  defect,  or  other  imperfection  in  the  proceedings  of 
the  Justice.'^ 

All  pleas  in  abatement  (unless  to  the  jurisdiction  of  the  court,  or 
where  the  truth  of  such  plea  appears  of  record)  must  be  sworn  to  be- 
fore ttiey  can  be  admitted  or  received  by  any  court  in  this  State. 
See  Reo.  Ark.  Stat.  p.  57,  sec.  1.  Whether  the  plea,  in  this  instance, 
confonned  to  the  statute  or  not,  this  court  cannot  determine,  as  it  is  not' 
spread  out 

We  cannot  however  discover  upon  what  ground  the  defendant  in 
error  could  base  an  argument  in  suppcurt  of  such  a  defence  as  he  has 
put  in;  for  it  is  evident  that  the  Legislature  when  they  authorized  a 
party  to  appeal  from  the  decision  of  a  Justice  of  the  Peace,  intended 
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merely  to  give  him  an  opportunity  of  again  bringing  before  another 
court  and  jury  the  matter  in  coptroversy,  and  to  have  the  same  agaiii 
tried  and  determined  upon  its  merits,  and  this  is  made  more  manifest 
from  the  affidavit  required,  that  ''  the  appeal  is  not  taken  for  the  pur- 
pose of  delay,  but  that  justice  may  be  done."  In  this  instance,  he 
interposes  a  plea  which  has  no  relation  to  the  merits  of  the  cause,  but 
calcolated  alone  to  delay  its  final  termination — a  plea  which  goes  not  to 
ihe  caose  of  action,  but  questions  the  propriety  of  the  suit,  or  the  mode' 
of  bringiog  it,  leaving  the  merits  or  rights  of  action  wholly  undeter- 
muied.  Such  pleas  are  considered  odious  to  the  law,  or  at  least  not 
&fored.  It  is  clear  to  us  that  the  defendant,  by  his  appeal,  has  pre- 
cluded himself  from  taking  advantage  of  any  irregularity  in  the  pro- 
ceedings before  the  Justice,  and  must  rely  alone  upon  such  defence  as  he 
may  have  to  the  cause  of  action  upon  which  the  suit  is  founded .  The 
same  principle  was  established  in  the  case  of  McKee  vs.  Murphy^  1 
Ark.  Rep.  p.  55;  and  Smiih  vs.  Stinnett^  ii.,  497;  and  is  considered 
too  well  established  to  require  further  argument. 

The  judgment  of  the  Circuit  Court  in  sustaining  the  plea  in  abate- 
ment must  therefore  be  reversed  and  set  aside  with  costs,  and  this 
case  remanded  to  the  court  from  whence  it  came,  for  further  proceed- 
ings to  be  had  therein  not  inconsbtent  with  this  opinion. 
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There  is  a  broad  and  marked  diatioction  between  the  nature  of  the  defeaoe  in  kw 
which  a  party  may  have,  and  the  form  and  manner  of  legally  UiterpoaUig  aaeJi 
defence. 

The  statute  of  assignments  of  1807»  and  the  proviso  thereto,  was  designed  to  prM«nPft 
to  the  defendant,  as  the  obligor,  or  maker  of  the  contract,  the  full  benefit  of  every 
legal  defence  against  the  instmment  assigned,  bat  not  to  dispense  with  any  lair 
regulating  and  prescribing  the  time,  manner,  or  form,  of  availing  himself  of  it. 

The  proviso  creates  no  new  plea,  nor  does  it  define  what  shall  eonstitnte  for  the  de» 
fendant  a  defence  at  law,  but  simply  preserves  to  txim  such  defence  at  law  aa  b<l 
may  have  against  the  original  assignor ;  and  leavea  him  to  make  it  out  in  such  man* 
ner,  or  by  such  pleadings  as,  according  to  common  law  or  atatute,  maybe  iatarpeaod 
as  a  leeal  defence  to  the  action  in  the  form  in  which  it  is  prosecuted. 

And  farther,  the  statute  secures  to  the  assignee  a  legal  right  to  recover  whatefwr  is 
due  on  the  contract  when  the  assignment  is  made. 

This  is  a  statute  of  Louisiana,  pass^  where  the  civil  law  existed  and  fnmiahe^  the 
rule  of  decision,  as  well  in  regard  to  the  right  as  the  remedy ;  and  it  must  be  tm. 
derstood  as  referring  to  that  code  in  all  its  provisions. 

By  that  code,  whenever  there  exists  between  private  persons  a  mutual  Indebtediieatt 
^on  account  of  money  due,  the  law  so  operates  upon  the  debts,  as  to  make  them  de- 
stroy or  extinguish  each  other,  from  the  period  of  their  mutual  or  reciprocal  ezial* 
ence,  which  happens  by  the  simple  operation  of  law,  and  without  any  other  act  of  iha 
parties. 

The  staiate  therefore  was  designed  to  define,  limit,  and  protect  the  rights  of  the  ae» 
aignee,  acquired  by  the  assignment ;  which  are,  to  sue  in  his  own  name  on  the  as- 
signed contract,  in  the  same  manner  as  the  payee  might  have  done,  if  no  assiffi- 
mem  had  been  made;  and  to  recover  the  sum  really  due  at  the  time  of  Die 
assignment. 

The  jpnmto  waa  inserted  as  declaratory  of  a  right  then  subsisting  in  the  defendautt 
which  it  was  not  intended  to  impair  or  subvert.  Therefore,  if  the  assignor  waa  m. 
debted  to  the  defendant  before  and  at  the  time  of  assignment,  the  law  extingniihed 
so  much  of  the  defendant's  debt,  as  the  debt  of  the  assignor  to  him  amotmted  to ;  and 
the  residue  constituted  the  amount  which  the  assignor  could  transfer. 

That  the  assignor  was  indebted  to  the  defendant  in  a  certain  amount  at  the  time  of  aa- 
signment,  was  therefore  a  legal  defence  against  so  much  of  the  assigned  contract, 
in  the  hands  of  the  assignee;  and  it  was  defences  of  this  and  the  like  kind  which 
were  preserved  by  the  statute. 

Bat  instead  of  preserving  the  civil  law,  as  it  existed  in  Louisiana  when  this  statuie  was 
passed,  the  Legislature  retained  the  statute,  without  any  modifications  of  its  provi. 
sions,  while  they  have  entirely  discsrded  the  civil  law,  and  adopted  in  its  ateiid  the 
common  law,  and  statutes  of  England  previous  to  4  James  1. 

The  common  law,  and  thees  statutes,  do  not  recognize  the  principles  of  compenattloa 
and  extinguishment  of  debts  by  mere  operation  of  law  as  does  the  civil  law ;  bat 
establish  the  rule  that  it  is  no  defence  to  an  action,  that  the  t>laintiff  is  indebted  to 
the  defendant  as  much,  or  more,  than  the  defendant  ia  indebted  to  him ;  and  leave 
the  defendant  to  his  remedy  by  another  action;  unless  the  nature  of  the  employ, 
ment,  transactions  or  dealings  are  such  as  necessarily  constitute  an  aocouat,  con- 
sisting  of  receipts  and  payments,  debts  and  credits ;  and  the  balance  only  if  con- 
sidered as  the  debt. 

No  atatute  of  England,  working  any  change  in  this  respect,  has  been  in  force  in  this 
State :  and  the  right  of  set  off  here  derives  its  being  from  the  statute  of  1818. 
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That  Mtsta  only  iniended  to  admit  this  defence,  when  the  demand  sued  for,  and  that 

to  be  aet  off,  are  debts  matuaily  subsisting  between  the  plaintiff  and  defendant. 
Thenibre  in  a  anit  by  an  assignee  under  our  statutes,  a  plea  that  the  assignor  had  eze. 

cnted  a  different  note,  which  had  been  assigned  to  the  defendant,  before  the  assign. 

meat  of  die  note  sued  on,  sets  up  no  legal  defence;  nor  does  the  demand  stated  in  the 

plea  operata  an  eztiaguiahment  of  any  part  of  the  debt  sued  for. 

StroDg,  as  aarignee  of  Salatbiel  Knight  and  James  Bell,  late  mer- 
chants, trading  under  the  firm  of  Knight  and  Bell,  commenced  an 
action  of  debt,  on  a  writing  obligatory,  made  by  Small,  bearing  date 
the  7th  day  of  October,  A.  D.,  1837,  for  the  sum  of  $603  97  cents, 
payable  to  the  said  Knight  and  Bell  on  or  before  the  1st  day  of  Jan- 
oary,  A.  D.,  1838,  which  he  avers  was  regularly  endorsed,  signed,  and 
made  over,  and  delivered  to  him,  by  the  said  Knight  and  Bell,  on  the 
15fh  day  of  October,  A.  D.,  1837,  and  before  the  payment  of  the 
fom  of  noeey  ^therein  specified,  or  any  part  thereof,  whereby,  and  by 
fiiroe  of  the  statute  in  such  case  made  and  provided,  ap  action  ac* 
cmed  to  him  to  demand  and  have  of  said  Small  the  said  sum  of 
money  therein  specified  according  to  the  tenor  and  effect  of  said 
wnfing  obHgatory;  the  breach  is  in  the  usual  form,  negativing  any 
payment  to  Knight  and  Bell  before,  or  to  Strong  after,  the  assign* 
Meot.  The  case  was  returnable  to  the  June  term  of  the  Circuit 
Gonrt  of  Phillips  county,  A.  D.,  1838,  at  which  term  Small  appeared, 
wmd  without  praying  oyer  of  the  writing  sued  on,  or  the  assignment 
Hkcreof^  filed  his  plea  of  set  off  in  bar,  setting  forth,  in  substance, 
fliat  before  the  commencement  of  the  suit,  and  before  the  assignment 
of  said  writing  oUigatory  to  the  plaintiff  to  wit,  on  the  8th  day  of 
October,  A*  D.  1837,  the  said  Knight  and  Bell,  the  assignors  of  the 
writing  sued  on,  executed  their  certain  writing  obligatory,  by  their 
akveviated  name,  style,  and  description  of  Knight  and  Bell  by  which 
they  bound  themselves  tp  pay  the  sum  of  $110,  on  or  before  the  first 
daj  of  January,  A.  D«,  1838,  to  John  Harrison,  or  order,  and  that 
«ud  Hnrimi,  afterwards,  and  before  the  assignment  of  the  said  writ^ 
Big^sued  on  to  wit,  on  the  10th  day  of  October,  A.  D.,  1837,  by  en- 
dDOfiflwot  thereon,  assigned  the  said  writing  obligatory  of  the  said 
Knight  aad  Bell  lo  the  said  defendants,  of  which  the  plaintiff  had  no- 
tice, and  so  the  said  defendant  says  that  the  said  Knight  and  Bell  are 
indebted  to  him  in  thi  sum  of  $110,  with  interest  thereon  since  the 
first  day  of  January,  A.  D.,  1 838,  and  no  more,  the  whole  of  which,  as 


Digitized  by  VjOOQIC 


200  CASES  IN  THE  SUPREME  COURT 

Small  againtt  Strong. 

he  alleges,  is  due  and  unpaid,  and  he  offers  to  set  off*  the  same  against 
so  much  of  the  debt  mentioned  in  the  declaration  and  avers  that  he 
has  a  right  to  do  so  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, and,  after  praying  judgment  as  to  so  much  of  the  plaintiff*^8 
debt,  concludes  with  a  verification.  To  this  plea  the  plaintiff*  de- 
murred, and  the  defendant  joined  in  the  demurrer,  upon  argument 
whereof,  the  court  adjudged  the  plea  insufficient,  and  sustained  the 
demurrer  thereto,  and  then  proceeded  to  give  judgment  against  the 
defendant  for  the  full  amount  of  the  debt  mentioned  in  the  declara- 
tion, with  interest  thereon,  and  costs  of  suit,  fix)ra  which  the  defendant 
appealed. 

McPherson,  for  the  appellant: 

The  law  of  assignments  in  force,  when  this  suit  was  commenced, 
provides  ^  that  nothing  in  said  law  shall  be  so  construed  as  to  change 
the  nature  of  the  defence  in  law,  that  any  defendant  may  have 
against  the  assignee  or  the  original  assignor.    See  SteeU?s  Dig*  p.  75. 

By  reference  to  the  Kentucky  law  of  assigments,  Brozon  and  More' 
head's  Dig.^  vol.  !,/>•  .150,  it  will  be  seen  that  our  law  is  almoit  an  ex- 
act copy  of  the  law  of  Kentucky,  omitting  the  noUce  of  assignment 
required  in  Kentucky;  hence  the  rule  of  construction  applied  in  Ken- 
tucky  may  well  be  adopted  here,  at  least,  where  it  does  not  turn  upon 
^  notice  of  assignment,"  and  although  it  would  seem  but  justice  that 
the  courts  should  require  the  notice  of  the  assignments  to  be  given, 
and  thus  supply  the  defect  in  the  law,  which,  if  construed  otherwue, 
would  tend  in  many  instances  to  work  manifest  injury  to  parties.  It 
is  of  no  importance  in  the  present  case  what  construction  is  given,  for 
the  set  off  claimed  in  this  cause  was  in  existence  before  the  assign- 
ment to  Strong.  Could  the  defendant  befew  have  plead  as  a  set  off* 
the  note  assigned  by  Harrisoin  against  Knight  and  Bellt  If  he  could, 
and  of  this  there  can  be  no  question,  by  our  statute  he  could  do  so  at 
the  suit  of  the  assignee,  and  in  support  of  which  I  rely  upon  the  cases 
of  flarrison  vs.  Burgess^  5  Monroe^  p.  417;  Bowman  vs.  HaUteadj  3 
Marshall  200;  Hardin  21,  1  Monroe  195;  Childs  vs.  Com^  3  Mar- 
shall^ 230;  Litt.  selected  cases^  471;  Schooling  vs.  McGecj  I  Monroe^ 
233;  which  authority  is  deemed  sufficient,  and  as  being  directly  ap- 
plicable to  the  position  assumed  by  the  appellant. 
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RiNGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 
The  judgment  of  the  Circuit  Couit,  pronounced  upon  the  demurrer 
to  the  plea,  is  the  only  question  raised  by  the  assignment  of  errors,  or 
presented  by  the  record.  To  support  his  plea,  the  appellant  relies 
mainly  upon  the  statute  on  the  subject  of  assignments;  Territorial 
Dig.  74,  which  enacts  that  "  all  bonds,  bills,  and  promissory  notes,  for 
money  or  property,  shall  be  assignable,  and  the  assignor  may  sue  for 
them  in  the  same  manner  as  the  original  holder  thereof  could  do;  and 
it  shall  and  may  be  lawful  for  the  person  to  whom  the  said  bonds,  bills, 
or  notes,  are  assigned,  made  ozer,  and  endorsed,  in  his  own  name  to 
commence  and  prosecute  his  action  at  law  for  the  recovery  of  the 
money  mentioned  in  such  bonds,  bills,  or  notes,  or  so  much  thereof  as 
filiall  appear  to  be  due  at  the  time  of  such  assignment,  in  the  like 
manner  as  the  person  to  whom  the  same  was  made  payable,  might  or 
could  have  done ;  and  it  shall  not  be  in  the  power  of  the  assignor, 
after  assignment  made  as  aforesaid,  to  release  any  part  of  the  debt,  or 
smn,  really  due,  by  the  same  bonds,  bills,  or  notes;  Provided^  that 
nothing  in  this  section  shall  be  so  construed  as  to  change  the  nature 
of  the  defence  in  law,  that  any  defendant  may  have  against  the  as- 
signee, or  the  original  assignor."  He  also  relies  upon  the  adjudica- 
tion in  Kentucky,  upon  a  statute  containing  provisions  in  some  re- 
spects similar  to  those  above  quoted;  but  none  of  the  cases  cited  in 
his  brief,  are  anak)gous  ta  the  one  now  under  consideration,  being 
either  cases  in  equity,  under  the  provisions  in  their  statute,  which  de- 
clare ^that  the  defendant  shall  be  allowed  all  discounts,  under  the 
rales  and  regulations  prescribed  by  law,  he  can  prove  at  the  trial, 
either  against  the  plaintiff  or  the  original  obligee  or  payee^  before 
notice  of  the  assignment;  And  provided  always^  that  nothing  in  this 
act  contained,  shall  be  so  construed  as  to  change  the  nature  of  the 
defence,  either  at  law  or  equity,  that  any  defendant,  or  defendants, 
may  ha^e  against  an  assignee  or  assignees,  or  the  original  assignor  or 
assignors,"  Ky.  Dig.  by  Moreheadf  and  Brown^  vol.  1,  p.  151,  and  in- 
volving some  equitable  ground  of  claim  or  defence;  or  cases  at  law 
where  the  defence  rested  upon  some  matter  indissolubly  attached  to 

or  sprinring  out  of  the  contract  sued  on,  before  the  obligor  or  maker 
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had  notice  of  the  assignmeat,  which  is  expressly  given,  or  reserved  to 
the  defendant  by  the  provisions  above  quoted  from  their  statute.  But 
in  the  case  of  Triplet  vs.  Bradley^  6  Monroe,^54j  the  Court  of  Appeak, 
of  Kentucky,  held  that  a  note  of  the  assignor,  assigned  to  the  defend- 
ant, and  held  by  him  at,  and  before  the  transfer  of  the  note  sued  on, 
by  such  assignor  to  the  plaintiff,  was  well  pleaded  as  a  set  off  against 
the  plaintiff  suing  thereon  as  assignee.  Chief  Justice  Bibb,  deliver- 
ing the  opinion  of  the  Court,  in  this  case,  uses  this  emphatic  lan- 
guage: ^^  The  idea,  entertained  by  the  plaintiff's  counsel,  that  a 
note  assigned  to  the  defendant,  upon  Dunham,  whilst  Dunham  was 
the  assignee  of  the  note  sued  on,  and  before  he  assigned  it  to  the  pladn- 
tiff  is  incorrect;  the  bare  reading  of  the  statute  of  assignment  shows 
the  contrary."  The  same  point  was  expressly  adjudged  by  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Stewart  vs.  Andersouy 
6  Cranch^  203,  on  the  statute  of  Virginia,  between  which,  and  the 
Kentucky  statute  of  assignments,  above  cited,  there  is  no  essential 
difference.  Indeed,  the  latter  appears  to  have  been  almost  literally 
transcribed  from  the  former;  and  if  our  statute  of  assignments  made 
the  same  provisions  in  favor  of  the  defendant,  and  directed  as  they  do, 
the  allowance  of  ^^  all  discounts  which  he  could  prove  at  the  trial,''  either 
against  the  plaintiff  or  the  original  obligee,  or  payee,  we  might,  and 
probably  would  be  disposed  to  give  to  it  the  construction  given  to  those 
of  Kentucky  and  Virginia,  in  the  cases  above  cited,  and  admit  the 
plea  of  set  off  of  a  demand  held  by  the  defendant  against  the  payee 
or  assignor  when  the  assignment  was  made;  for  as  the  demand,  so  held, 
is  expressly  made  a  legal  defence  to  the  action,  the  party  could  avail 
himself  of  it,  by  way  of  set  off,  whenever  the  facts  were  within  the  pur- 
view and  operation  of  the  statutes  authorizing  the  defence  in  that 
form.  But  our  statute  of  assignments  is  silent  on  the  subject  of  dis- 
counts, providing  simply  that  the  nature  of  the  defence  in  law,  that  any 
defendant  may  have  against  the  assignee,  or  the  original  assignor,  shall 
not  be  changed  thereby;  and  in  this  respect  it  differs  fix>m  the  statutes 
of  Kentucky  and  Virginia,  which  expressly  make  every  matter  of  dis- 
count against  the  assignor,  as  well  as  the  plaintiff^  a  legal  defence  to 
the  action:  therefore,  to  understand  the  effect  and  operation  of  the  pro- 
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mo  to  our  statute,  upon  the  respective  rights  of  the  parties,  and  ascer- 
tain what  defence  maj  he  legally  made,  in  an  actipn  at  law  by  the 
angnee  against  the  obligor  or  maker,  upon  a  contract  assigned  under 
and  by  rirtue  of  the  provisions  of  the  statute,  it  is  proper  to  consider, 
first,  whether  the  matter  of  the  plea  constitutes  in  law  a  valid  de- 
fence to  the  action;  secondly,  whether  the  plea  may  be  legally  inter- 
posed to  the  action;  and  thirdly,  whether  it  is  legally  sufficient  in 
point  of  form;  for  it  must  be  conceded  that  a  plea,  legally  defective 
in  either  respect,  could  not  be  admitted  as  a  defence  in  law  to  the 
action.  And  here  it  may  be  proper  to  observe  that  there  is,  in  our 
opinion,  a  broad  and  marked  legal  distinction  between  the  nature  of 
flie  defence  in  law,  which  a  party  may  have,  and  the  form  and  man- 
ner of  legally  interposing  such  defence.  But,  to  make  his  defence 
available,  the  matter  thereof  must  be  sufficient,  and  must  be  interposed 
in  the  legal  form.  Thus,  in  some  of  the  forms  of  action  established 
by  the  common  law,  which  is  adopted  by  our  statute,  and  made  to 
comprise  a  part  of  the  system  of  laws  in  force  here,  the  defendant 
commonly  pleads  the  facts  or  matter  of  his  defence  spqcially,  while 
in  otheR  he  is  at  liberty  to  plead  the  matter  specially,  or  to  plead  the 
general  issue,  and  avail  himself  of  the  same  matters  of  defence  by 
adducing  the  facts  thereof  as  testimony  on  the  trial,  as  he  may  elect; 
but  the  natore  of  the  defence,  or,  in  other  language,  the  facts  consti- 
tuting a  legal  defence  to  the  action,  are  not  so  much  subject  to  his 
election  or  control;  as  for  instance,  any  intrinsic  legal  objection  to  the 
contract,  as  that  it  was  obtained  by  fraud,  or  duress,  or  founded  on 
some  illegal,  insufficient,  or  vicious  consideration,  and  the  like;  or  to 
its  present  existence  as  an  obligation,  debt,  or  duty;  as  that  it  has  been 
paid,  released,  or  otherwise  legally  discharged,  and  the  like,  because, 
such  defences,  from  the  moment  of  their  existence,  become  absolutely 
and  inseparably  attached  to,  and  follow  the  contract,  whether  it  re- 
mains in  the  hands  of  the  obligee  or  payee,  or  passes  into  the  hands 
of  some  assignee,  under  the  provbions  of  the  statute;  and  the  proviso 
ander  consideration,  was,  as  we  apprehend,  designed  to  preserve  to 
to  the  defendant,  as  the  obligor,  or  maker,  of  the  contract,  the  full 
benefit  of  the  latter,  but  not  to  dispense  with  any  law  regulating  and 
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prescribing  the  time,  manner,  or  form,  of  availing  himself  of  it,  and, 
therefore,  the  defence  must  be  made,  or  pleaded,  in  due  time,  and  ia 
proper  order,  in  some  form  legally  admissible,  in  the  particular  form 
of  action  to  which  it  is  opposed.  It  will  be  remarked,  also,  that  the 
proviso  under  consideration  does  not  create  any  new  plea,  or  define 
what  shall  constitute,  for  the  defendant,  a  defence  at4aw,  but  simply 
preserves  to  him  such  defence  at  law  as  he  may  have  against  the  ori- 
ginal asssignor,  or  the  assignee,  and  leaves  him  to  make  out  his  defence 
in  such  manner,  or  by  such  pleadings,  as,  according  to  common  law 
and  statutes  in  force  at  the  time,  m^y  be  interposed  as  a  legal  defence 
to  the  action,  in  the  form  in  which  it  is  prosecuted;  while,  on  the  oth- 
er hand,  the  statute  professes  to  secure  to  the  assignee  a  legal  right 
to  recover  whatever  may  appear  to  be  due  on  the  contract  when  the 
assignment  is  made,  and  thereby  prohibits  the  assignor  from  releasing 
any  part  of  the  debt  or  sum  really  due  on  the  obligation  or  note  after 
the  assignment  is  made.  It  will  also  be  recollected  that  this  statute  of 
assignments  was  passed  by  the  legislative  authority  of  the  Territory  of 
Loubiana,  where  the  civil  law  existed  and  furnished  the  rule  of  deci- 
sion, as  well  in  regard  to  the  right,  as  the  remedy,  and  it  must  there- 
fore be  understood  as  referring  to  that  code,  in  all  its  provisions  ac- 
cording to  the  principles  of  which,  whenever  there  exists  between 
private  persons  a  mutual  indebtedness,  on  account  of  money  due,  the 
law  so  operates  upon  the  debts  as  to  make  them  destroy  or  extinguish 
each  other  from  the  period  of  their  mutual  or  reciprocal  existence, 
which  happens  by  the  simple  operation  of  law,  and  without  any  other 
acts  of  the  parties.  1  Pothicr  on  Obligations^  Evans*  Ed.^  366,  374. 
This  statute,  therefore,  appears  to  us  to  have  been  designed  to  define, 
limit,  and  protect,  the  rights  of  the  assignee  acquired  by  virtue  of 
the  asngnment,  and  the  proviso  thereto  to  have  been  inserted  as 
declaratory  of  a  right,  then  subsisting  in  the  defendant;  which  it  was 
not  the  intention  of  the  law  to  impair,  or  in  any  manner  subvert.  The 
rights  of  the  assignee  as  derived  through  the  assignment,  by  virtue  of 
the  statute,  are  first,  the  right  to  prosecute  an  action  at  law  in  his  own 
name,  for  the  recovery  of  the  money,  mentioned  in  the  contract,  as- 
signed in  like  manner  as  the  payee  thereof  might  or  could  have  done 
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if  DO  aasigninent  bad  been  made;  and,  secondly,  to  recover  tbe  sam 
reallj  due  on  the  contract  at  tbe  time  of  the  assignment;  and  to  secare 
to  bim  tbe  latter,  the  assignor,  after  assignment  made,  is  eipreaslj 
prohibited  by  law  from  releasing  any  part  of  the  debt,  or  sum,  really 
doe  by  tbe  contract;  but  if  the  assignor  was  indebted  to  the  defendant 
prior  to  and  at  the  time  when  he  assigned  the  debt  of  the  defendant, 
the  law  extinguished  so  much  of  the  debt  of  the  latter  as  his  debt 
against  the  asrignor  amounted  to,  and  the  residue  only  constituted  the 
debt  or  sum  really  subsisting,  which  the  assignor  could  transfer,  and 
which  tbe  assignor  was  authorized  by  the  statute  to  sue  for  and  reco- 
Ter  in  his  own  name,  and  the  assignor  could  not,  after  the  assignment, 
release;  therefore,  the  existence  of  such  debt,  in  favor  of  the  defend- 
ant against  the  assignor,  as  it  destroyed  and  extinguished  so  much  of 
his  debt,  or  legal  liability,  to  the  assignor,  and  reduced  the  extent  of 
his  legal  liability  on  the  contract  to  the  residue  unextinguished  and 
really  subsisting  when  the  assignment  was  made,  constituted  in  favor 
of  the  defendant  a  legal  defence  as  to  so  much  of  the  debt  as  had 
been  thus  compensated  and  extinguished,  in  the  hands  of  the  assignee, 
as  well  as  the  assignor;  and  he  could  avail  himself  of  it  in  the  action 
b«>ugbt  upon  the  contract  by  the  assignee;  and  such  defence  was  un- 
der tbe  civil  law  indispensable  to  prevent  a  positive  injustice  to  the 
defendant,  as  he  had  no  means  of  obtaining  any  satisfaction  of  his  al- 
ready extinguished  debt  against  the  assignor,  except  by  opposing  it 
as  a  compensation  against  so  much  of  the  assigned  debt,  as  was  in  like 
manner  extinguished  by  it;  and  it  was  defences  of  this,  and  the  like 
kind,  which  it  was  the  design  of  the  proviso  to  preserve,  by  requiring 
tbe  statute  to  be  so  construed,  that  the  defendant  should  not  be  preju- 
diced by  the  assignment,  but  should  have  the  same  benefit  of  them  as 
a  defence  at  law  against  the  assignee,  as  he  was  by  law  previously 
entitled  to  against  the  original  assignor,  or  in  other  words,  the  legal 
rights  of  the  defendant,  in  regard  to  the  contract  assigned,  should  not 
be  impaired  in  consequence  of  tbe  assignment.  But  instead  of  pre- 
serving the  civil  law,  as  it  existed  in  Louisiana  when  this  statute  was 
passed,  the  legislative  authority  have  thought  proper  to  retain  the 
statute  without  any  qualification  of  its  provisions,  while  they  have  dis- 


Digitized  by  VjOOQ IC 


206  CASES  IN  THE  SUPREME  COURT 

Small  agaimt  Strong. 

carded  the  civil  law  as  a  system  of  jurispradence,  and  introdaced  in 
its  stead,  the  cominoD  law  of  EnglaDd,  which  is  of  a  general  nature, 
and  all  statutes  of  the  British  Parliament,  in  aid  of,  or  to  supply  the 
defects,  of  the  common  law,  made  prior  to  the  fourth  year  of  James 
the  first,  and  of  a  general  nature,  and  not  local  to  that  kingdom,  and 
declared  that  the  same,  when  not  contrary  to  the  constitution  and  laws 
of  the  United  States,  or  of  this  State, "  shall  be  the  rule  of  decision" 
in  the  State.  The  common  law  and  statutes  so  introduced,  do  not 
recognize  the  principles^f  compensation,  and  extingubhment  of  debts, 
by  the  mere  operation  of  law,  as  established  and  maintained  by  the 
ciril  law;  but  decide  that  it  is  no  defence  to  an  actioq  at  law,  that 
ttie  plaintiflfis  indebted  to  the  defendant  in  as  much,  or  more,  than  the 
defendant  is  indebted  to  him;  and  leave  the  defendeuit  to  his  remedy, 
by  anotber  action  at  law  to  recover  his  debt  against  the  plaintiff,  un- 
less the  nature  of  the  employment,  transactions,  or  dealings,  necessarily 
constitute  an  account  consisting  of  receipts  and  payments,  debts  and 
credits,  and  then  the  balance  only  is  considered  the  debt,  and  nothing 
more  can  be  recovered.  These  principles  are  well  established,  and 
clearly  defined,  by  the  common  law,  and  no  statute  of  the  British 
parliament,  effecting  any  change  in  them,  has  been  in  force  here. 
'The  law  of  set  off  is  no  part  of  the  common  law,  and  its  origin  in 
England  can  be  traced  no  farther  back  than  4  Anne  and  5  George  11, 
which  provided  for  a  set  off  of  mutual  demands  in  the  case  of  bank- 
rupts only;  but  this  right  has  been  greatly  extended  by  the  statutes 
of  the  3  and  8  George  11,  and  now  forms  an  important  part  of  the 
jurisprudence  of  that  country.  These  statutes,  however,  were  never 
in  force  in  this  State,  and  the  right  of  set  off,  as  a  legal  defence  to  an 
action  at  law,  as  it  exists  in  our  jurisprudence,  derives  its  being  from 
the  statute  approved  December  23,  1818,  section  107,  Arkansas  Di- 
gest, by  Steele  and  McCampbell,  352  and  353,  which  provides  that 
<^if  two  or  more  persons  be  mutually  indebted  to  each  other,  by 
judgments,  bills,  bonds,  bargains,  promises,  accounts,  or  the  like,  and 
one  of  them  commence  an  action,  in  any  court,  one  debt  may  be  set 
off  against  the  other,  notwithstanding  such  debts  may  be  deemed,  in 
law,  of  a  different  nature,  and  such  matter  may  be  given  in  evidence 
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upon  ihe  general  isBae,  or  pleaded  in  bar,  as  the  nature  of  the  case 
may  reqaire,  so  as  at  the  time  of  pleading  the  general  issae,  whep 
any  each  debt  is  intended  to  be  insisted  on  in  evidence,  notice  shall  be 
given  of  the  particular  sum  or  debt  so  intended  to  be  insisted  on,  and 
upon  what  account  it  became  due  or  otherwise,  such  matter  shsdl  not 
be  given  in  evidence  on  such  general  issue,  and  if  it  shall  appear  by 
an  adjustment  of  said  mutual  demands,  that  the  plaintiff  has  been 
overpaid,  the  jury  shall  find  the  amount  thereof  in  their  verdict, 
and  judgment  shall  be  entered  up  by  the  court  for  the  defendant 
against  the  plaintiff  for  the  amount  by  said  verdict  found  due  to  the 
defendant,  with  costs." 

It  is  clear,  from  the  phraseology  of  this  statute,  that  the  Legislature 
only  intended  to  admit  this  defence  when  the  demand  sued  for,  and 
that  to  be  set  off,  are  debts  mutually  subsisting  between  the  plaintiff 
and  defendant,  and  if  there  could  otherwise  be  any  doubt  upon  this 
subject,  it  must,  we  think,  be  entirely  removed  by  the  latter  provi- 
sion, which  expressly  requires  the  court  to  enter  up  judgment  for  the 
defendant  against  the  plaintiff,  where  it  appears  upon  an  adjust- 
ment of  ssdd  mutual  demands  that  the  plaintiff  has  been  overpaid, 
for  such  debt  or  sum  so  found  due  to  the  defendant,  which  could 
only  be  done  where  the  demand  sued  for,  and  that  set  off  against  it,* 
mutually  subsist  between  the  plaintiff  and  defendant,  and  it  would  be 
contrary  to  law,  as  well  as  to  reason  and  justice,  to  decide  upon  the 
rights  of  persons  who  are  not  parties  to  the  proceeding,  more  espe- 
cially such  rights  as  are,  in  no  respect,  necessarily  connected  with 
the  subject  matter  of  the  action,  and  to  which  the  plaintiff  is  a 
stranger.  The  plea  does  not,  therefore,  in  our  opinion,  present  such 
facts  as  constitute  a  valid  defence  in  law  to  the  action,  because  the 
demand  described  in  the  plea,  could  not,  under  our  laws,  so  ope- 
rate as  to  extinguish  so  much  of  the  debt  of  Small  to  Knight  and 
Bell,  notwithstanding  the  mutuality  of  their  indebtedness  at  one 
period  of  time,  nor  could  it  have  operated  as  a  compensation 'under 
the  civil  law,  because  the  mutuality  of  the  indebtedness  was  de- 
stroyed by  the  assignment  of  Small's  debt  to  Strong  by  Knight  and 
BeO,  before  either  debt  became  due,  and  it  cannot  be  placed  as  a 
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set  off  to  the  action  of  Strong,  because  there  is  no  mutual  indebt- 
edness subsisting  between  him  and  Small,  shown  bj  the  plea; 
wherefore,  it  is  the  opinion  of  this  Court,  that  the  plea  of  the  de- 
fendant below  does  not  show  a  defence  in  law  to  the  action,  and  is 
no  legal  bar  to  any  part  thereof,  and  that  the  demurrer  of  the  plain- 
tiff thereto  was  rightly  sustained,  and,  therefore,  there  is  no  error  in 
the  proceedings  and  judgment  of  the  Circuit  Court  of  Phillips  county, 
given  in  this  case,  and  the  same  ought  to  be,  and  it  is  hereby,  in  aU 
things  affirmed  with  costs. 
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The  doctrine  that  one  bond  accepted  in  lieu  of  another  is  no  aatisfactiont  holds  only 
where  there  is  a  simple  ezchaoge  of  bonds.  There  must  be  some  difference  be. 
tween  the  former  and  latter  contract,  to  show  that  the  parties  intended  to  aher  it,  bj 
•Dbstitating  something  more  advantageons  to  the  creditor  than  he  before  possessed* 
as  by  shortening  the  time,  giving  other  security,  or  the  like. 

To  a  bond,  accord  and  aatisfaction  by  deed  alone  can  be  pleaded. 

Accord  executed  is  satisfaction — accord  executory  is  not — and  an  accord  must  be  com- 
pletely  executed,  in  all  its  parts,  before  it  can  produce  any  legal  obligation  or  effect. 

A  plea,  simply  alleging  acceptance  of  a  smaller  sum  of  money,  in  satisfaction  of  a 
larger,  is  bad  :  but  if  it  alleges  the  payment  of  a  less  sum  before  the  day  of  payment 
Btipulated  in  the  contract,  or  at  a  different  place  ;  or  the  delivery  of  a  specific  article 
in  satisfaction,  and  acceptance  thereof  in  satisfaction,  it  is  good :  so  a  plea  alleging 
payment  of  a  less  sum  by  a  third  person,  and  acceptance  in  satisfaction. 

An  accord,  with  mutual  promises  to  perform,  is  good,  though  the  thing  be  not  per- 
formed at  the  time  of  action. 

If  a  debtor  gire  his  note,  endorsed  by  a  third  person,  as  farther  security  for  part  of  the 
debt,  which  is  accepted  by  the  creditor  in  full  satisfaction,  it  is  a  valid  discharge 
of  the  whole  of  the  original  debt ;  and  may  be  pleaded  in  bar  as  an  accord  and 
satisfaction. 

Ab  express  agreement  by  a  creditor,  to  take  a  bill  or  note  for  the  full  amount  of  his 
debt,  as  an  absolnte  payment  or  extinguishment  thereof,  destroys  the  right  of  action 
on  the  original  contract. 

In  debt  on  bond,  a  plea  avering  that  before  suit  brought,  the  obligees  in  the  bond  had 
taken  «  third  person  into  partnership;  that  before  suit  the  defendant,  with  two  seciu 
rities,  executed  to  the  new  partnership  a  new  bond,  on  longer  timo,  which  was  ac. 
cepted  and  received  in  full  satisfaction  and  discharge  of  the  bond  sued  on ;  these  facta 
being  sptly  pleaded  ;  is  a  good  plea  in  bar  of  accord  and  satisfaction. 

Shortening  the  time  of  payment  alone,  is  not  the  only  case  in  which  a  plea  of  this  kind 
would  be  good.  Any  change,  or  alteration,  which  renders  the  creditor's  situation 
more  advantageons,  or  the  debt  more  secure,  will  saffice. 

This  was  an  action  of  debt,  instituted  by  defendants  in  error,  as 
partners  under  the  name,  style,  and  firm  of  Tunstall  and  Waring 
€igain8t  JF.  F.  Pope  and  James  W.  Dunahay^  upon  a  writing  obliga* 
tory  bearing  date  19th  of  May,  1838,  for  $1,109  35. 

Pope  pleaded  nil  debet^  and  a  second  plea  of  accord  and  satisfac*^ 
tioD,  in  which  he  alleged  that  ^^  after  the  execution  and  delivery  of 
the  certain  writing  obligatory  of  the  said  Dunabay  and  the  said  Pope, 
to  the  said  Tunstall  and  Waring,  in  the  declaration  of  the  said  plain- 
tiff mentioned,  on  the  25th  day  of  January,  1839,  at  the  county  of 
Pulaski,  aforesaid,  the  said  James  M.  Tunstall,  and  the  said  George 

Waring,  co-partnera  as  aforesaid,  entered  into  co-partnership  with  one 
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Robert  S.  Carter,  and  then  and.  there  admitted  and  received  the  said 
Robert  S.  Carter  into  co-partnership  with  them,  the  said  Tunstall  and 
Waring,  as  well  in  the'  matter  of  the  said  writing  obligatory,  as  in 
trade  or  merchandize,  and  the  said  Tunstall,  and  Waring,  and  Carter, 
then  and  there  did,  and  carried  on,  and  at  until  the  present  time, 
have  carried  on  and  done  business,  as  merchants,  in  company,  by  and 
under  their  co-partnership  name,  firm,  and  style,  of  Tunstall,  Waring, 
and  Co.,  and  the  said  Pope,  in  fact,  further  saith,  that  after  the  fiwsi- 
ing  and  entering  into  said  last  mentioned  co-partnership,  and  before 
the  institution  of  this  suit,  to  wit:  on  the  said  25th  day  of  January, 
A.  D.  1839,  at  the  county  of  Pulaski  aforesaid,  the  said  P6pe,  by  the 
name,  style,  and  description,  of  Wm.  F*  Pope  and  Aleiander  V. 
Brookie,  by  the  name,  style,  and  description,  of  A*  Y*  Brookie  and 
Nicholas  Peay,  by  the  name,  style,  and  description,  of  N.  Peay,made 
and  sealed  their  several  joint  and  several  writing  oUigatoiy,  bearing 
date  the  day  and  year  last  aforesaid,  in  the  words,  letters,  and  figures, 
following,  to  wit:  **  On  or  before  the  first  day  of  January,  (1843,)  one 
thousand  eight  hundred  and  forty-three,  we  jointly  and  severally  pro- 
mises to  pay  James  M.  Tunstall,  George  Waring,  and  R»  S.  Carter, 
trading  and  doing  business  under  the  name,  style,  and  firm,  of  Tun- 
stall, Waring,  &  Co.,  or  order,  one  thousand  one  hundred  and  eighty- 
six  dollars  and  eighty-five  cents,  for  value  received,  drawing  interest 
at  the  rate  of  nine  per  cent  per  annum  firom  date  until  paid.  Never- 
theless, it  is  understood,  that  I  am  privileged  to  pay  one-£>urth  of  ihe 
above  amount  on  the  first  day  of  each  year,  with  the  interest  thereoD, 
until  the  whole  is  completely  liquidated,  both  principal  and  interest. 
Given  under  our  hands  and  seak  this  25th  day  of  January,  1839. 

WM.  F.  POPE,  [l.  •.] 
A.  V.  BROOKIE,  [l.  s.] 
N.PEAY,[L.8.]« 
And  then,  mid  thereby  meant  to  promise,  and  promised,  joindy, 
and  severally,  to  pay  the  said  James  M.  Tunstall,  and  the  said  Cteo. 
Waring,  and  the  said  Robert  S.  Carter,  by  the  name,  style,  and  de- 
scription of  R.  8.  Carter,  trading  and  doing  business  by  the  ssid 
style,  and  firm  of  Tunstall,  Waring,  &  Co.,  or  order,  the  said  Hmi 
of  money  therein  specified,  according  to  the  tenor  and  ^kci  tbereoT, 
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and  as  their  act  and  deed,  theD  and  there  delivered,  the  said  last 
mentioDed  writing  obligatorj  to  the  said  James  M •  Tunstall,  George 
Waring,  and  Robert  &  Carter}  partners  as  aforesaid,  and  the  said 
James  M.  Tunstall,  who  sues  in  this  suit  by  his  next  friend  aforesaid, 
and  George  Waring,  plaintiff,  as  aforesaid,  and  the  said  Robert  S* 
Carter,  then  and  there  accepted  and  receired  the  same  of  and  from 
the  said  William  F*  Pope,  Alexander  V.  Brookie,  and  Nicholas  Peaj, 
in  full  satisfaction  and  discharge  of  the  said  debt,  founded  upon  the 
writing  obligatory  in  the  declaration  of  the  said  plainti6&  mentioned, 
aiul  the  damages  and  interest  thereupon  due,  and  owing,  and  ac- 
crued: and  this  the  said  Pope  is  ready  to  verify;  whereupon  be  prays 
judgment  if  the  said  plaintiffs  ought  to  have  or  maintain  their  afore- 
said action  against  him,  &c.,''  both  of  which  pleas  were  on  motion 
of  the  plaintiff^  in  the  court  below,  stricken  out  upon  the  ground  that 
they  were  insufficient  and  inapplicable  to  the  cause,  to  which  opin- 
ion of  the  court,  so  far  as  relates  to  the  second  plea.  Pope  excepted, 
and  his  bill  of  exceptions  was  signed,  sealed,  and  made  a  part  of  the 
record  in  this  cause;  whereupon,  the  plaintiffs  entered  a  nolle  pro* 
9equi  as  to  Dunahay;  and  Pope  not  saying  any  thing  further  io 
bar  or  preclusion  of  the  plaintiff's  demand,  and  it  appearing  that  the 
action  was  ibunded  on  a  writing  obligatory,  judgment  was  entered 
agaioit  him  for  the  sum  of  $1,109  85  in  debt,  together  with  ten  per 
cent  interest  per  annum,  on  said  debt,  from  the  19th  day  of  July, 
1836,  until  the  same  should  be  paid  as  damages,  with  costs. 
To  reverse  this  judgment  Pope  sued  out  his  writ  of  error. 

Asausv  &  Watkins,  for  plaintiff  in  error: 

The  only  point  arising  in  this  case,  is  whether  the  court  below 
erred  in  striking  out  the  second  plea,  being  a  plea  of  accord  and  sa- 
tisfoctioQ  of  the  defendant  in  the  Circuit  Court. 

The  question  here  is  not  whether  the  plea  is  a  good  plea,  that  is, 
■ttfficient  in  law,  nor  whether  the  facts  set  out  in  it  are  true;  but  the 
qaestioQ  is  whether  the  plea  is  so  irregular  and  informal  as  to  have 
aotborised  the  Circuit  Court  in  striking  it  off  the  files.  That  the  plea 
ii  well  pleaded,  and  that  the  facts  in  it  are  true,  will  rest  upon  the 
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plaintiflf  in  error  to  establish,  when  he  shall  have  an  opportunity 
afibrded  him  to  do  so. 

The  law  authorizing  a  court  to  strike  out  papers,  which  have 
been  improperly  placed  on  the  file,  is  wholly  a  rule  of  practice,  which 
can  better  be  illustrated  by  instances  where  courts  have  exercised  that 
discretion,  than  by  any  general  definition. 

A  court  will  strike  out  a  paper.  1st.  Where  it  filed  in  a  cause  by 
naistake.  2nd.  Where  a  plea,  or  the  like,  is  entitled  of  a  wrong 
cause,  and  appears  to  have  no  connection  with  the  cause  in  which  it 
is  filed.  3rd.  Where  a  plea  is  not  signed  by  the  party  or  counseL 
4th.  Where  a  party  attempts  to  plead  a  plea,  prior  in  the  order  of 
pleading,  to  one  which  he  had  before  pleaded.  5th.  The  plea  of 
non  est  factum^  or  plea  in  abatement  not  sworn  to,  and  the  like.  6th. 
Where  the  same  matter  is  repeated  in  several  counts  in  a  declaration, 
or  in  several  pleas,  so  as  to  become  frivolous,  vexatious,  (or  expensive, 
in  those  states  where  costs  are  taxed  according  to  the  number  or 
length  of  the  pleadings.) 

There  may  be  other  instances  where  a  court  will  strike  a  paper  off 
the  file,  but  they  all  tend  to  show  that  the  ground  of  such  a  proceed* 
ing  is  that  it  is  wanting  in  some  formal  requisite  or  pre-requi^te,  and 
that  it  does  in  no  instance  relate  to  that  which  is  contained  in  the  body 
or  substance  of  the  plea  itself,  unless  it  be  in  the  case  where  there  is 
a  frivolous  or  vexatious  repetition  of  the  same  matter.  See  1  Chiu 
Plead.  7  .Am.  Ed.  1837, />.  701,  and  the  cases  there  cited  in  notes. 

The  idea  in  striking  out  a  plea  is  that  it  is  a  nullity;  in  a  demurrer, 
is  that  admitting  the  facts  sufficiently  staled  in  the  plea  to  be  true, 
do  they  constitute  a  ground  of  defence  or  delay.  If  pleas  are  not 
palpably  bad,  and  void  upon  the  face  of  them,  the  opposite  party 
cannot  treat  thetn  as  nullities,  but  must  resort  to  his  demurrer.  Piatt 
vs.  RobbinSf  Coleman  81 ;  3  Johns.  Rep.  541,  Falls  vs.  Stickney;  so  a 
plea  in  abatement,  which  concludes  in  bar,  a  special  plea  which 
amounts  to  the  general  issue,  a  special  plea  in  trespass  which  does  not 
answer  the  whole  declaration,  or  as  much  of  it  as  it  professes  to  answer, 
a  formal  plea  of  not  guilty  in  an  action  of  assumpsit,  are  all  pleas  de- 
fective in  substance,  but  if  accompanied  by  what  may  be  termed  the 
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extraneous  ibrmal  requisites  of  a  plea,  the  opposite  party  cannot  treat 
them  as  nullities,  but  must  demur  or  take  issue. 

So  in  chancery  the  practice  is  similar.  "  An  answer  may  be  or- 
dered to  be  taken  off  the  file.  1st  If  formally  defective  or  incor- 
rect," (as  an  answer  not  sworn  to,  or  a  joint  answer  sworn  to  by  but 
one.  1  Mad.  265.)  2nd.  ^^  If  the  defendant  has  not  placed  himself  in 
a  rituation  to  file  it,  (as  being  in  contempt.)  But  an  answer  will  not  be 
taken  off  the  file,  because  it  is  delusive,  answering  only. a  few  facts 
stated  in  the  bill.  The  remedy  in  such  case  being  by  exceptions  for 
insufficiency."     3  Mad.  437;  2  Smiih's  Chancery  Prac.  p.  268. 

Testing  the  second  plea  in  this  case,  then,  by  the  foregoing  rules  it 
will  be  found  to  be  a  plea  which  was  entitled  to  the  consideration  of 
the  court,  and  which  could  not  be  stricken  out.  But  it  was  claimed^ 
by  the  plaintiffs,  in  the  court  below,  that  the  plea  should  be  stricken 
out;  first,  because  it  set  up  an  accord  and  satisfaction  by  the  execu- 
tion of  a  new  note  with  security  to  them,  and  a  third  person  not  a  party 
to  the  suit;  and  second,  that  it  contatned  matter  of  defence  in  equity, 
but  not  at  law.  We  insist  that  the  plea  is  a  good  one,  evea  in  view  ol 
these  objections,  though  they  could  not  arise  on  the  the  motion  tcr 
strike  out. 

Fowler,  Contra: 

That  the  second  plea  was  valid  in  law,  is  utterly  denied  by  the 
defendants  in  error,  on  the  following  grounds: 

First.  Because,  in  debt  upon  bond,  it  is  no  plea  that  the  plaintiff  ac- 
cepted a  new  bond  in  satisfaction  of  the  old;  for  that  is  no  satisfaction 
actual  and  present,  as  it  ought  to  be.  Vide  4  Bac.  Abr.  p.  87,  litle^ 
Pleas  and  Pleading;  Hobart,  68;  1  E$p.  JV.  P.  230;  Cro.  Eliz.  727; 
1  Bac.  Abr.  23. 

Second.  Because  the  accord,  &c.,  does  not  appear  to  have  been 
executed  before  the  commencement  of  the  action.  Vide  1  Com.  Dig.j 
title,  Accord,  {B.  4.,)  9  Co.  79,  6.;  4  Bac.  Abr.  87;  Cro.  Eliz.  304; 
1  Esp.  jr.  P.  230;  1  Sir.  Rep.  23,  573;  3  East,  251. 

Third.  Because  said  plea  alleges  no  legal  traifcfer  of  the  writing 
obligatory  sued  on,  by  said  Tunstall  and  Waring,  to  said  firm  of  Tun- 
ttaU,  Waring,  &  Co.,  or  Tunstall,  Waring  and  Carter,  by  assignment, 
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or  otherwise,  it  being  necessary  that  the  legal  right  should  be  vested 
in  them,  before  they  can  compound,  or  receive  satisfaction  thereof: 
and  the  legal  rights  of  Tunstall  and  Waring,  being  wholly  different 
and  distinct  from  those  of  the  supposed  new  firm  of  Tunstall,  Waring, 
and  Carter* 

Fourth.  Because  satisfaction  is  alleged  to  have  been  accepted  by 
different  persons,  and  a  different  Jirm  than  the  plaintiffi;  and  made 
by  only  one  of  the  debtors,  and  by  others  than  those  bound  in  the  first 
obligation,  or  sued  in  the  court  below.     Vide  6  Johns.  Rep.  37. 

Fifth.  Because  the  said  plea  does  not  allege  that  the  securitj  and 
circumstances  of  Tunstall  and  Waring  were  bettered  by  the  bond 
pleaded  in  satisfaction.  It  is  laid  down  in  tiohart,  p.  68,  in  the  case 
of  Lovelace  vs.  docket,  that  one  bond  cannot  be  pleaded  in  bar  of  an^ 
other,  for  that  is  of  no  greater  value  unless  the  security  and  circoni^ 
stances  are  bettered,  as  by  shortening  the  time  of  payment^  and  in  the 
case  of  Norwood  vs.  Gripe,  in  Croke^s  Elizabeth,  p.  727,  it  was  decided 
that  the  bettering  the  security  alone  is  not  sufficient;  for  a  bond  mth 
mreties  is  better  than  a  single  bond,  and  yet  the  former  cannot  be 
pleaded  in  bar  of  the  latter. 

Where  a  plea  is  so  irregular  and  defective  that  a  material  and  sub- 
stantial issue  cannot  be  made  thereon,  it  can  be  reached  either  by 
demurrer,  or  motion  to  set  it  aside,  or  strike  it  out,  and  the  fact  of  said 
pretended  plea  of  accord.  Sue,  being  joined  with  that  of  nil  debetj 
evidently  such  as  should  be  stricken  out,  shows  that  both  were  fiivo* 
lous  and  properly  stricken  out. 

Pike,  in  response: 

The  proper  enquiry,  in  this  case,  ought  to  be  whether  the  facts, 
as  stated  in  the  plea,  if  true,  form  ^  bar  to  the  action.  Yet  we  do  not 
well  see  how  that  matter  can  be  discussed.  If  t&e  court  below  had 
sustained  a  demurrer  to  the  plea,  then  its  legal  sufficiency  woudd  have 
been  presented  to  the  consideration  of  this  court,  but  that  was  not 
done.  The  plea  was  stricken  out  for  inapplicability;  and  we  can 
imagine  no  other  reason  for  this  decision,  than  that  one  bond  could  not 
be  extinguished  by  the  giving  of  another.  It  nuist  have  been  on  that 
ground,  we  premime,  that  the  plea  was  stricken  out    But  that  is  not 
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aB  that  is  pleaded.  The  plea  shows  the  execution  of  a  new  bond, 
wUh  additional  security^  postponing  for  four  years  the  'payment  of  the 
debt;  and  avers  an  acceptance  thereof,  in  discharge  and  satis&ction 
of  the  first  bond.  Is  this  not  a  good  plea?  If  it  is,  it  must  have  been 
applicable,  and  if  applicable,  was  wrongly  stricken  out. 

To  a  declaration  upon  a  bond  or  deed,  the  plea  of  accord  akme,  is 
not  sufficient,  and  the  plea  of  satisfaction  must  show  the  acceptance  of 
another  deed  in  satisfaction;  for,  as  the  duty  accrues  by  deed,  it  can- 
not  be  avoided  but  by  matter  of  as  high  a  nature.  But  accord  and 
aatii&ction  may  be  pleaded  to  all  actions  on  specialties;  though  not  to 
actions  upon  a  record.  See  1  Saund.  P.  and  Ev.  23, 24;  Lome  vs. 
MSgintan^l  Price,  604;  Kaye  vs.  Waghome,  1  Taun.  428;  Snozo  vs. 
Franklyn,  Luim.  108;  Mlden  vs.  Blague,  Cro.  fac.  99;  and  the  law  it 
distinctly  laid  down  in  Blake^s  case,  6  Co.  43  6.,  where  it  is  said, 
«*  where  a  duty  accrues  by  the  deed  in  certainty,  tempore  confectionis 
icriptiy  as  by  covenant,  bill,  or  bond,  to  pay  a  sum  of  money,  there 
Ibis  ceitain  duty  takes  its  essence  and  operation  originally,  and  solely, 
by  Uie  writing;  and  therefore  it  ought  to  be  avoided  by  a  matter  of 
at  high  a  nature,  although  the  duty  be  merely  in  the  personality •'' 

It  is  very  trae  that  some  of  the  older  decisions  are  against  us,  and  in 
order  to  ascertain  what  the  law  really  is  upon  this  point,  it  will  be  ne* 
cenary  k>  review  them. 

in  Manhood  vs.  Crick,  Cro.  Eliz.  710,  debt  was  brought  on  a  sin- 
^  obKgation  for  the  payment  of  £8.  The  defendant  pleaded  in 
bar,  that  after  the  obligation  made,  he  entered  into  another  obliga- 
tion «f  £14  to  the  plaintifiT,  for  the  payment  of  £7,  at  such  a  day  and 
place  as  was  yet  to  come,  which  the  plaintiff  accepted  in  discharge 
of  said  bond  of  £8.  The  plea  was  held  ill,  on  demurrer,  without  ar- 
goaient.  The  court  will  here  observe  that  the  second  bond  was 
Iteted  to  have  been  received  in  discharge  of  the  first  bond,  and  not  of 
the  money  due  on  it;  and,  also,  it  was  a  satisfaction  of  one  sum  by  a 
emaller. 

Hormood  vs.  Qrype,  Cro.  Eliz.  727,  is  precisely  the  same,  except 
ttal  the  [^a  stated  the  second  bond,  for  a  smaller  sum,  to  have  been 
^ntA  by  the  deii^dant  and  a  third  person.  Plea  held  bad,  without 
argnnMnt. 
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So  in  Ixyoelace  vs.  docket,  Hob.  68  b.y  which  was  debt  on  an  obH* 
gation  of  £100^  conditioned  for  the  payment  of  £52  lO^.  Plea  that 
at  the  day  of  payment,  defendant  and  his  son  made  a  new  bond  of 
£100,  for  payment  of  the  same  £52  IO5.,  at  another  day  then  to 
come,  in  full  satisfaction  of  said  £52  10s.,  and  that  plaintiff  so  accepted 
it.  Plea  held  bad,  for  it  was  no  satisfaction  actual  and  present,  as  it 
ought  to  be.     S.  C.  Cro.  Car.  85. 

So  the  editor  of  Hobart,  in  the  note  to  the  above  case,  says  that 
^^  it  is  a  general  rule  that  the  acceptance  of  a  new  security  of  an  in- 
ferior nature,  or  of  equal  degree,  is  no  extinguishment  of  the  former 
debt;  as  if  a  bond  be  given  in  satisfaction  of  a  judgment,  or  if  an 
obligee  takes  a  new  bond  for  the  payment  of  a  debt  secured  by  a 
former  bond,  in  such  case  the  judgment  and  original  bond  are  not  dis- 
charged.'^ Ifi  support  of  this  position  he  refers  to  several  cases,  some 
of  which  we  have  quoted  above;  and  he  refers  also  to  several  others, 
which  we  will  now  examine. 

J\royes  vs.  Hapgood,  Cro.  Joe.,  quoted  to  sustain  the  position,  was 
debt  on  an  obligation  for  £80,  conditioned  for  the  performance  of  di- 
vers covenants  contained  in  articles  of  agreement.  The  plea  was, 
that  it  was  agreed  by  plaintiff  and  defendant,  that  defendant  should 
grant  an  annuity  of  five  pounds  out  of  such  land  for  life,  in  discharge 
of  the  bond;  which  grant  he  made  accordingly,  and  plaintiff  accepted 
it,  in  discharge  of  the  bond.  The  plea  was  held  bad,  because  it  was 
but  a  concord  and  verbal  agreement,  which  can  never  be  a  discbarge 
of  a  speciality. 

In  Balston  vs.  Baxter^  also  quoted,  the  plea  was  of.  part  payment, 
and  a  promi3e  to  pay  the  residue  at  a  certain  time,  and  an  accept- 
ance of  the  promise  in  satisfaction  of  the  money  due  by  the  obliga- 
tion. The  plea  was  held  bad,  because  it  was  a  concord  pleaded,  and 
executory,  and  so  could  be  no  bar:  and  the  court  remarked  that  in 
debt  upon  an  obligation,  it  is  no  plea  that  plaintiff  accepted  another 
obligation  in  recompense  of  it. 

In  Simonds  vs.  Memdesworth,  Cro.  Car.  193,  the  point  decided  was 
that  agreement  without  satisfaction  is  to  no  purpose,  and  in  that  case 
part  of  the  satisfaction  had  not  been  performed.  That  point  is  4pabted 
no  where.     Thus,  C.  J.  Etre  said,  in  lA/nn  vs.  Bmcej  2  H.  Bla. 
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317,  ^accord  executed  is  satisfaction;  accord  eaoecutory  is  only  substi- 
tatiDg  ODe  cause  of  action  in  the  room  of  another,  which  might  go  on 
to  anj  extent."  So  in  Allen  vs*  Harris^  I  Lord  Raym.  122,  it  was 
^ided  that  an  accord  before  execution,  is  no  bar.  It  is  needless  to 
moltipiy  cases  on  this  pmnt.  It  has  been  so  oflen  decided,  that  it 
was  said  in  the  last  mentioned  case,  that  a  decision  to  the  contrary 
would  overthrow  all  the  books. 

Id  Blyike  vs.  Hill^  1  Mod.  225,  North,  C.  J.,  held  that  if  a  second 
bond  is  giren  by  the  obligor  himself,  it  would  not  have  discharged 
the  fomier.  But  he  said  that  ^^  here,  where  it  is  given  by  the  admin- 
istrator, so  that  the  plaintiff's  security  is  bettered,  &c.,  it  may  be  a 
discfaarge  of  the  first  bond.''  Atkt/m  stated  the  general  rule  to  be, 
that  ^  one  bond  cannot  be  given  in  satisfaction  of  another." 

In  Peck  vs.  Hilly  the  plea  was  held  good,  because  there  was  other 
security  given  than  what  the  plaintiff  had  before;  for  where  the  con- 
dilioQ  is  for  payment  of  money  to  the  party  himself,  there  if  he  accept 
a&7  coDateral  thing  in  satisfaction,  'tis  good.  And,  that  if  a  security 
be  given  by  a  stranger  it  may  discharge  a  former  bond.  Atkyns 
doubted,  but  inclined  that  one  bond  could  not  be  discharged  by  giv* 
ing  aiK>ther. 

So  it  is  said  in  Lutterford  vs.  Le  Mayre^  Cro.  Jac.  579,  it  is  said, 
fliat  to  give  another  action  upon  a  bond  is  not  sufficient  to  avoid  a 
bond. 

Id  Higgew?  case,  6  Co.  45,  it  was  held  that  where  the  plaintiff  was 
alleged  in  the  plea  to  have  taken  a  statute  staple  for  the  same  debt, 
.  and  in  foH'sa&faction  of  the  bond,  though  the  statute  was  matter  of 
record,  and  of  a  higher  nature  than  the  bond  is,  yet  the  bond  remains 
in  force,  and  the  plaintiff  may  have  his  action  either  on  one  or  the 
other. 

Iq  JadcMon  vs.  Shaffer^  IIJ.  R.  517,  a  bond  and  warrants  of  attor- 
ney  had  been  taken  in  satisfaction  of  a  judgment;  and  the  court  re- 
narked  that  they  were  not  a  securi^  of  a  higher  nature:  and  where 
a  creditor  takes  a  new  security,  of  an  equal  or  inferior  degree,  it  is  not 
an  extinguishment  of  an  original  debt. 
.  In  Jackson  vs.  WhUe,  J*  R*  58,  it  was  held  that  sealed  notes,  exe* 

dted  by  im9  peitons,  were  not  extinguiAed  by  the  obligee  taking  the 

28 
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bond  and  mortgage  of  one  of  them  for  the  balance  due  on  the  potes* 
This  decision  was  based  on  Hardwick  vs.  Mynd^  1  Ans.  3,  where  it 
was  held  that  when  a  mortgagee  took  a  bond  from  the  assignee  of 
the  devisee,  for  the  arrears  of  interest  then  due,  and  gave  a  receipt, 
the  bond  remaining  unpaid;  the  interest  was  still  secured  by  the 
mortgage. 

In  Cumber  vs.  Wane,  Str.  427,  it  was  said  that  "  in  the  case  of  a 
bond,  another  has  never  been  allowed  to  be  pleaded  in  satisfaction, 
without  a  bettering  of  the  plaintiflF's  case,  as  by  shortening  the  time  of 
payment.  Nay,  in  all  instances,  the  bettering  of  his  case  is  not  suffi* 
cient,  for  a  bond  with  sureties  is  better  than  a  single  bond,  and  yet 
that  will  not  be  a  satisfaction •''  This  case  was  denied  to  be  law,  in 
Hardcastle  vs.  Howard,  H.  26,  G.  3,  B.  R.  ^  See  Healhcote  w.  Crook" 
shanks,  2  T.  R.  28. 

These  cases  would  seem  to  establish  the  principle  that  one  bond 
could  never  be  extinguished  by  the  giving  of  another  for  the  same  debt; 
and  furthermore  that  a  plea  that  a  new  bdnd,  with  security,  was  given 
and  accepted  in  discharge  of  the  debt  accruing  under  the  first  hondy 
would  always  be  a  bad  plea.  But  there  is  a  current  of  authorities, 
co-temporaneous  with,  and  subsequent  to,  those  first  cited,  which 
qualify,  and  very  much  limit  the  doctrine  above  laid  down;  and  to 
these  we  now  desire  to  call  the  attention  of  the  court* 

Neal  vs.  Sheffield,  Cro.  Jac.  254,  was  debt  on  an  obligation  condi* 
tioned  for  the  payment  of  seven  pounds  at  the  birth  of  the  plaintiff^ 
child.  The  defendant  pleaded,  that  before  the  birth  of  the  child  it 
was  agreed  betwixt  the  plaintiff  and  defendant,  whereas  the  plaintiff 
was  to  have  a  load  of  lime  of  the  defendant,  for  which  he  should  be 
indebted  to  him,  that  the  defendant  should  acquit  him  thereof^  and 
accept  of  that  debt  in  satisfaction  of  said  obligation;  and  that  the 
plaintiff,  such  a  day,  year,  and  place,  accepted  of  the  said  load  of 
lime  in  satisfaction  of  said  bond.  The  second  ground  of  demurrer  to 
the  plea,  assigned  by  Yeherton,  was,  that  the  defendant  pleaded  that 
the  plaintiff  accepted  the  load  of  lime  in  satisfaction  of  the  bendy 
which' cannot  be;  but  it  ought  to  have  been  pleaded  in  satisfactioii  of 
the  sum  mentioned  in  the  condition  of  the  bond,  for  the  bond  itself 
cannot  be  discharged  without  specialty.     And,  for  this  causcj  all  the 
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court  held    the    plea  to  be  iU,  and  therefore  adjudged  for  the 
plaintiS. 

In  the  same  case,  in  Yelvertonj  193,  it  is  said  that  it  was  adjudged 
for  the  plaintiff  for  two  reasons:  the  first  of  which  was,  because  the 
defendant  pleaded  his  bar  in  discharge  of  the  bond,  whereas  he  ought 
to  have  pleaded  it  in  discharge  of  the  sum  contained  in  the  condition 
of  the  bond ;  for  it  is  not  a  debt  simply  b  j  the  bond,  but  the  performance 
or  breach  of  the  condition  makes  it  a  debt,  for  the  bond  is  guided  by 
the  condition,  so  that  if  the  condition  is  not  discharged,  the  bond  re- 
mains in  force,  and  the  matter  of  the  bar  is  not  pleaded  in  discharge 
of  the  condition,  but  of  the  bond,  and  therc/ore  it  is  not  good. 

Preston  vs.  Christmas^  2  Wils.  86,  was  debt  upon  bond.  Defend- 
ant pleads  accord  and  satisfaction,  viz:  That  he  released  to  the  plain- 
tiff all  his  equity  of  redemption  of  certain  tenements,  in  salbfaction 
of  all  bonds  wherein  the  defendant  was  bound  to  the  plaintiff.  The 
second  ground  of  demurrer  to  the  plea  was,  that  the  accord  and  satis- 
faction ought  to  be  by  deed;  and  that  though  where  there  appears  to 
be  a  condition  for  payment  of  money,  an  accord  may  be  pleaded  in 
satisfaction  of  the  money  or  condition^  yet  it  cannot  be  pleaded  in  satis- 
faction of  the  deed  or  obligation;  and  that  for  any  thing  appearing 
on  the  record,  the  bond  in  that  case  was  without  any  condition  at  all. 
Hewett,  contraj  thought  it  was  the  same  thing  whether  it  was  pleaded 
in  satisfaction  of  the  bond,  or  of  the  money,  or  debt  owing  upon  the 
bond;  and  that  it  would  have  been  a  good  plea  if  it  had  been  plead- 
ed in  satisfaction  of  the  money  seemed  to  be  admitted  by  the  cases 
dted  on  the  other  side.  {Neal  vs.  Sheffield^  and  Blake^s  case.)  The 
court  decided  that  this  being  a  debt  upon  an  obligation  without  any 
condition,  satisfaction  must  be  pleaded  to  be  by  deed. 

In  PinnePs  case^  5  Co.  117,  debt  was  brought  on  a  bond  in  the 
penalty  of  jel6,  conditioned  to  pay  £8  10^.  on  November  11, 1600. 
Plea,  that  on  the  1st  of  October,  1600,  defendant  paid  plaintiff  £5 
3t.  2c(.,  which  the  plaintiff  accepted  in  full  satisfaction  of  the  money 
mentioned  in  the  condition.  The  plea  was  held  bad,  in  not  stating 
that  the  money  was  paid  in  full  satisfaction.  But  for  that  defect,  the 
demurrer  would  have  been  overruled. 

So  io  the  cases  of  Manhood  vs.  Crick^  Norwood  vs.  Grype^  and 
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Jfoyes  vs.  Hapgood^  above  quoted,  the  plea  stated  that  the  accord 
<'was  received  in  satisfaction  of  the  bond^  and  not  of  the  debt  or  b)0- 
ney;  and  the  same  destruction  was  taken  in  Aldm  vs.  Blague^  Oro, 
Jac.  99. 

In  an  anonjmoue  case,  Cro.  Eliz.  46,  the  defendant,  to  an  actioa 
of  debt  upon  an  obligation  to  pay  £40,  at  Michaelmas  Evej  (the  even- 
ing  before  Michaelmas  day,)  pleaded  a  concord  between  hkn  and 
the  plaintiff,  that  if  he  gave  him  a  hawk  and  £20  at  Michaelmas  daj, 
the  obligation  should  be  void;  and  that  he  gave  the  hawk  and  £20  at 
the  day,  and  the  plaintiff  accepted  it*  The  plea  was  held  bad,  and 
the  reason  assigned  is,  that  the  bond  was  forfeited  at  Michaelmas  eve 
hj  non-payment;  and  so  because  single;  which  cannot  be  discharged 
by  such  a  naked  averment  in  fait^  of  such  an  acceptance,  although 
the  agreement  was  before  the  day,  biU  acceptance  before  the  day  would 
have  been  a  good  discharge. 

In  Kaye  rs,  Waghome^  I  Taun.  428,  the  plea  was  that  an  obligar 
tion  to  indemnify  against  any  claim  of  dower  of  delendant's  wife,  was 
accepted  in  satisfaction  of  a  covenant^  that  defendant  and  wife  would 
levy  a  fine.  The  plea  was  held  bad,  because  a  covenant  under  seal, 
not  broken,  could  not  be  discharged  by  parol  agreement. 

In  Lynn  vs.  Bruce,  2  H.  Bla.  317,  the  count  stated,  that  in  conad* 
eralrbn  that  the  plaintiff,  at  defendant's  request,  had  consented  and 
agreed  to  accept  and  receive  from  the  defendant  a  composition  of  four* 
teen  shillings  in  the  pound,  upon  a  sum  due  from  defendant  to  pkiintiff 
on  a  bond  for  so  much,  in  full  satisfaction  and  discharge  of  the  bond, 
and  all  money  due  thereon,  the  defendant  promised  to  pay  the  oompo* 
sition.  The  court  said  that  it  was  settled  in  Allen  vs.  Harris,  quoted 
above,  ^'  that  upon  an  accord,  which  this  is,  no  remedy  lies;''  and  that 
no  remedy  lies  on  an  accord  executory,  because  it  is  no  bar.  But  it 
was  not  denied  that  an  accord  executed,  would  have  been  a  good  bar 
to  an  action  on  the  bond. 

As  was  well  remarked  by  Van  Nkss,  J.,  in  Wa^Udnsonvs.  Inglesbg^ 
5  J.  R.  389,  ^^  there  is  more  nicety  than  good  sense  in  some  of  the 
cases  on  this  subject,"  (accord  and  satisfaction.)  ^  Accords  are  fit' 
vored  by  law,  and  if  so,  they  ought  not  to  be  too  rigorovdj  es* 
poQoded.'' 
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And  the  modem  cases  have  gone  far  to  sustain  such  pleas,  where- 
erer  it  has  appeared  that  additional  security  bad  been  taken. 

Tbos  in  Booth  vs.  Sbii^A,  3  Wend.  66,  in  which  the  first  count  in  . 
ihe  declaration  was  on  a  doe  bill  for  $400,  dated  March  17,  1826, 
payable  on  demand;  the  plea  to  that  count  was,  that  before  the  com* 
meocement  of  the  suit,  on  account  stated,  the  defendant  was  found 
indebted  $270  on  the  due  bill,  for  which  sum  he  then  and  there,,  to 
wit,  CD  the  15th  April,  1826,  delivered  to  the  plaintiff  a  promissory 
note,  made  by  three  other  persons  to  the  defendant,  for  $270,  dated 
April  15, 1826,  which  he,  the  defendant,  then  endorsed  to  the  plain* 
tiff;  and  that  the  plaintiff  then  and  there  accepted  and  received  the 
sud  last  mentioned  note  for  and  on  account,  and  in  full  satisfactioa 
ef  the  note  in  the  first  count  mentioned.  The  court  said  that  the 
plea  was  unquestionably  good;  and  would  have  been  good  by  way  ef 
accord  and  satisfaction,  if  no  part  of  the  original  debt  had  been  paid 
prior  to  the  acceptance  by  the  plaintiff  of  the  last  note.  And  thej 
referred  to  fioyd  and  Suydam  vs.  Hitchcock^  20  J.  R.  76,  where  it 
was  held,  that  if  a  debtor  gives  his  note  endorsed  by  a  third  person, 
as  fiourther  seccuity  for  part  of  Hhe  debt,  which  is  accepted  by  the 
creditor  in  foil  satisfaction,  it  is  a  valid  discharge  of  the  whole  of  the 
originai  debt,  and  may  be  pleaded  in  bar  as  an  accord  and  satisfac- 
tioB;  and  said,  that  the  additional  security  required  by  the  creditor 
for  part  of  his  debt  is  a  good  consideration  for  the  relinquishment  of 
the  residue.  In  support  of  this  principle,  they  referred  to  Le  Page 
vs.  McCrea^  I  Wend.  172,  Kearslake  vs.  Morgan^  5  T.  R.  513,  and 
Hughes  vs.  Wheeler^  8  Cozoen^  79;  and  decided  that  where  the  new 
Bote  was  given  for  the  whole  amount  due^  and  accepted  in  full  satisfac- 
Hon  o/*  If,  it  must  necessarily  operate  as  an  extinguishment  of  the  ori- 
poal  consideration.  The  reasoning  of  the  court,  in  this  case,  is  ei- 
ceediogly  cogent  and  persuasive;  and  no  reason  can  be  offered  why 
it  should  not  apply  as  well  to  bonds  as  to  promissory  notes,  where  the 
place  of  one  instrument  is  supplied  by  another  of  equal  dignity. 

In  Russell  vs.  Lytle^  6  Wend.  390,  it  was  held  that  to  an  action  of  debt 
on  a  omey  bond,  a  plea  averring  an  agreement  by  plaintiff  to  ac- 
e^t  a  somDder  of  the  lands,  mortgaged  as  collateral  security,  and  n 
tender  of  perforvMnce  by  the  d^endants,  was  not  a  bar,  because  it 
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showed  an  accord  not  executed;  but  it  was  not  denied  that  if  the  sur- 
render had  been  made,  the  plea  would  have  been  good. 

The  doctrine  laid  down  in  Boyd  vs^  Hitchcock^  ^  J*  R*  76,  and 
Booth  vs.  Smithy  3  Wend.  66,  is  relied  upon  and  confirmed  in  Kellogg 
vs.  Richards,  14  Wend.  119. 

So  in  Stetnman  vs.  Magnus,  11  East,  390,  Lord  Ellenhorough  said, 
•♦  it  is  true  that  if  a  creditor  simply  agree  to  accept  less  from  his  debt-' 
or  than  his  just  demand,  that  will  not  bind  him;  but  if,  upon  the  faith 
of  such  an  agreement,  a  third  person  be  lured  in  to  become  surety  for 
any  part  of  the  debt,  on  the  ground  that  the  party  will  be  thereby 
discharged  of  the  remainder  of  his  debt,  the  agreement  will  be 
binding." 

In  the  present  case  the  plea  shows  that  Pope,  being  jointly  bound  with 
Dunahay  in  the  first  bond,  gave  the  second,  after  the  first  had  become 
due,  with  two  new  sureties,  to  the  obligees  in  the  first  bond,  and  a 
third  person  who  had  become  their  partner,  and  that  the  plainti£  ac- 
cepted and  received  it  in  full  satisfaction  and  discharge  of  the  debt, 
damages  and  interest  accrued  under  the  first  bond. 

We  believe  that  upon  a  full  and  fair  consideration  of  all  the  author- 
ities, this  will  be  found  to  be  good  matter  in  bar.  At  all  events,  no 
instance  can  be  found  in  the  books  where  the  course  adopted  with 
such  a  plea  was  to  strike  it  out.  If  the  matter  contained  in  the  plea 
is  not  sufficient  to  bar  or  preclude  the  plaintifi*'8  action,  it  was  demur- 
rable. It  was  not  stricken  out  because  it  was. false,  but  because  it 
was  inapplicable  to  the  case;  which  means,  if  it  means  any  thing,  that 
it  does  not  contain  matter  in  bar.  But  the  party  was  entitled  to  have 
bis  plea  stand  upon  the  record,  and  have  the  benefit  of  it  here — and 
it  does  not  follow  that  it  should  have  been  stricken  out  because  it 
would  have  been  bad  on  demurrer.  That  could  not  be  done  even  if 
the  court  belctw  had  previously  held  a  plea  precisely  like  it,  bad  on 
demurrer.    See  Daois  vs.  Adams,  4  Omen  142. 

Dickinson,  Judge,  delivered  the  opinion  of  the  court: 

Not  deeming  it  necessary  to  discuss  the  principles  upon  which  pleat 
are  stricken  out  by  the  court,  we  will  consider  the  proceeding  in  the 
same  light  as  if  the  pleadings  had  come  up  on  demurrer. 
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The  defeDdoDt  ia  error  contends  that  in  debt  upon  bond,  it  is  .no 
plea  that  the  plaintifis  accepted  a  new  bond  in  satisfaction  of  the  dd 
one,  for  that  is  no  satisfaction,  either  actual  or  present;  and  refers  to 
rarious  aathorities  in  support  of  his  position.  If  he  has  reference  only 
to  cases  where  there  is  a  simple  exchange  of  bonds,  or  obligations, 
bis  argument  cannot,  in  truth,  be  controverted,  for  the  satisfaction 
most,  in  legal  contemplation,  be  advantageous  to  the  partjr  agreeing  to 
accept,  for  it  would  be  inoperative  if  it  could  not  possibly  afibrd  him 
some  equivalent  or  consideration.  Bacon  Ab.  accord^  A.;  Com.  Dig. 
accord  B.  1.  There  must  be  some  change,  or  rather  difference,  be- 
tween the  former  and  the  latter  contract  to  show  that  the  parties  in- 
tended to  alter  it  bj  substituting  something  more  advantageous  to  the 
creditor  than  he  before  possessed,  as  by  shortening  the  time,  giving 
other  security,  or  the  like.  Hobarl,  68.  And  it  is  a  rule  that  to  a 
bond,  accord  and  satisfaction  can  be  pleaded  by  deed  only,  for  an  obli- 
gation under  seal  cannot  be  discharged  but  by  an  instrument  of  at 
high  a  nature  as  the  obligation  itself.  2  fVils.  86.  In  the  case  of 
Lynn,  and  another,  vs.  Bruce,  2  H.  Black,  317,  where  the  plaintiff,  at 
defendant's  request,  had  consented  and  agreed  to  accept  and  receive 
from  the  defendant  a  composition  of  fourteen  shillings  in  the  pound 
and  so  in  proportion  ibr  a  lesser  sum  than  a  pound,  upon  a  debt  due 
fiom  the  defendant  to  the  plaintiff  on  a  bond  for  two  hundred  pounds 
in  foil  satisfaction  and  discharge  of  the  sum  and  all  money  due  there- 
on, and  the  defendant  promised  to  pay  the  compensation.  A  part 
thereof  only  was  paid,  and  an  action  brought  for  the  residue. 

The  consideration  of  the  promise  was  on  an  agreement  to  accept 
a  composition,'  and  judgment  was  signed  for  the  balance.  Lord 
Chief  Justice  Eyre,  in  delivering  the  opinion  of  the  court  said,  ^*  that  it 
was  settled  in  the  case  of  Allen  vs.  Harris,  I  L.  Raym.  122,  upon 
consideration  of  all  the  cases  that  upon  an  accord  no  remedy  lies,'' 
and  that  it  was  said  that  the  books  are  so  numerous  that  an  accord 
oaght  to  be  executed,  that  it  was  impossible  to  overturn  an  the  author- 
ity— tho  expression  is  ^  overthrow  all  the  books."  This  doctrine  is 
weU  settled,  and  upon  sound  principles.  Accord  executed  is  satisiac- 
tioD.  Accord  executory  is  only  substituting  one  cause  of  action  in 
flie  room  of  another,  which  might  go  to  any  extent.    The  cases  in 
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which  the  question  has  been  raised  whether  an  accord  executory 
could  be  enforced,  and  in  which  it  has  been  so  c^en  determined  that 
it  could  not,  have  been  cases  in  which  it  has  been  pleaded  in  bar  of 
the  original  action ;  but  the  reason  given  in  three  of  the  cases  Rol.  AL 
iitle^  Accordy  pL  11, 12,  13,  is  because  the  plaintiff  hath  not  anj  reme* 
dj  for  the  whole;  or,  where  part  has  been  performed  for  that  which  is 
not  performed,  which  goes  directly  to  the  gist  of  the  action. 

An  accord  must  be  completelj  executed  in  all  its  parts  befiure 
it  can  produce  legal  obligation  or  legal  effect.  In^  Potion's  cau^ 
5  Co.  79,  referred  to  by  the  defendants  in  error,  it  was  held  that 
where  part  of  the  accord  had  been  executed,  fender  of  the  residua 
would  not  be  sufficient  to  make  it  a  bar  to  the  action;  but  that  there 
must  be  an  acceptance  in  satisfaction.  See  also  the  two  cases  in 
Cro.  Eliz.  304,  305,  to  the  same  effect. 

A  plea  simply  alleging  acceptance  of  a  smaller  sum  of  money  lA 
satisfaction  of  a  larger  sum  has  been  repeatedly  decided  to  be  bad* 
5  CbAe,  R.  117,  Pinners  case;  9  Coke^  89;  5  John.  R.  386,  WcUkinmm 
vs.  Inglesby;  5  T.  R.  513,  Kearslake  vs.  Morgan^  2  T.  R.  28,  Heath- 
cock  vs.  Crookshanks;  1  Str.  425,  Cumber  vs.  Ware;  17  John.  L60, 
Seymour  vs  Mihike;  and  numerous  other  authorities  hold  to  the  same 
principle.  But  it  has  always  been  held  that  a  plea  alleging  the  pay- 
ment of  a  less  sum  before  the  day  of  payment  stipulated  in  the  osor 
tract  or  at  a  different  place;  or  the  delivery  of  a  specific  article  in  aatr 
isfaction,  and  an  acceptance  in  satisfaction  by  the  plaintifi^  was  a  good 
plea.  5  Co.  117.  So  a  plea,  alleging  the  payment  of  a  less  sum  by 
a  third  person,  and  the  acceptance  of  it  by  the  picuntiff  in  satisfactioa 
is  a  good  bar,  11  East^  305,  Steinman  vs.  Magnus;  I  J^ew-Hamp.  R» 
279,  Cohum  vs  Gould;  2  D.  and  E.  763,  Cockshot  vs.  BennetU  The 
reason  why  the  payment  of  a  less  sum  by  the  debtor,  in  satis&ctiQD  of 
a  larger  sum,  cannot  be  adjudged  a  satisfaction  is,  according  to  Lord 
CJoke,  because  ^^it  appears  to  the  Judges  that  by  no  possibility  can  a 
lesser  sum  be  a  satisfaction  to  the  plaintiff  for  a  greater  som."  Bat  tbe 
gift  of  a  chattel  is  good,  because  it  may  be  intended  to  be  more  bene* 
ficial  to  the  pldntiff,  although  of  less  vakie  than  ononey.  5  Jf.EL  R. 
1369  Clarke  vs.  Dinsmore. 

ft  is  laid  down  as  a  general  principle  that  accord  witfaopt  sattaftctisB 
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is  DO  bar  to  an  action  of  debt;  that  is,  that  accord  being  a  promise  to 
confer  satisfaction  most  be  fully  and  actually  executed  and  accepted 
in  order  to  confer  satisfaction,  and  operate  as  a  defence  to  such  action. 
As  for  instance,  if  an  agreement  is  made  to  do  a  thing  in  satisfaction 
at  a  future  day,  and  it  is  done  and  accepted  at  that  thne,  it  is  a  legal 
satisfaction.  The  party  cannot  sue  while  it  is  only  executory,  but 
here  is  an  accord  with  salbfaction,  and.  the  previous  claim  is  extin- 
guished. In  support  of  these  positions  see  Bacori^s  Ab»  Accord  A.\ 
Com.  Dig.  Accord  B.  4;  Allen  vs.  Harris^  1  L.  Ray.  122;  Watkinson 
V9.  Ingletbt/^  5  J.  R.  386.  In  the  case  of  Blenn  vs.  Chester^  5  Day, 
359,  it  was  said  that  if  the  agreement  that  satisfaction  should  be 
rendered  by  the  defendant,  or  a  third  person,  at  a  future  day,  be  not 
fonnded  on  a  new  consideration,  and  afibrd  a  fresh  right  of  action, 
it  would  be  no  bar  to  an  action  on  the  original  demand  before  the 
tiaie  prescribed  for  rendering  satisfaction.  Many  of  the  authorities 
referred  to  by  the  defendants  were  expressly  decided  upon  the  ground 
of  accord  without  satisfaction. 

In  the  case  of  Cose  vs.  Barber^  T.  Raymond  450,  one  ground  of  decision 
diere  was,  that  the  satisfaction  was  to  be  rendered  in  part  by  a  third 
person  who  was  party  to  the  accord,  but  the  plea  did  not  show  that 
the  promise  was  in  writing.  In  Com.  Dig.  Accord  B.  4,  it  is  expressly 
laid  down  that  ^^  an  accord  with  mutual  promises  to  perform  is  good, 
though  the  thing  be  not  performed  at  the  time  of  action,  for  the  party 
has  a  remedy  at  law  to  compel  the  performance,  and  this  doctrine  is 
sustained  in  the  case  of  Gordon  vs.  Cheeseman^  I  B.  ^  A.  325 
and  702;  abo,  in  the  observations  of  Grose  in  Jctmes  vs.  Davidj 
5  T.  R.  143. 

In  the  case  of  Boyd^  and  others^  vs.  Hitchcock^  20  J.  R.  76,  it  was 
declared  that  if  a  debtor  give  his  note,  endorsed  by  a  third  person, 
as  farther  security  for  a  part  of  the  debt,  which  is  accepted  by  the 
creditor  in  foil  satisfaction,  it  is  a  valid  discharge  of  the  whole  of  the 
original  debt,  and  it  may  be  pleaded  in  bar  as  an  accord  and 
satisfaction.  The  additional  security  required  by  the  creditor  for 
a  part  of  the  debt  \b  a  good  consideration  for  the  relinquish- 
ment of  the  residue.     Le  Page  vs.  McCrea^  1   Wend.  172;  Kears- 

lake  Of.  Morgan^  5  T.  R.  513.     This  doctrine  is  confirmed  in  Hughe» 
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V8.  Wheeler^  8  Cowen^  79,  aDd  the  distinctioD  is  there  taken  between 
the  note  of  a  third  person,  and  that  of  the  debtor  himself  for  the  ori- 
ginal debt.  So  the  acceptance  in  full  satisfaction  bj  a  creditor  of  the 
note  of  a  third  person,  endorsed  bj  his  debtor,  for  the  whole  amount 
of  a  previous  note  given  by  the  debtor,  may  be  pleaded  as  an  accord 
and  satisfaction  to  an  action  on  the  previous  note. 

In  Booth  vs.  Smiihi  3  Wend.  68,  it  is  said  to  go  upon  the  principle 
that  although  the  defendant  still  remains  liable,  the  character  of  the 
responsibility  is  changed,  and  he  cannot  be  charged  on  the  original 
consideration* 

An  express  agreement  by  a  creditor  to  take  a  bill  or  note  for  the 
full  amount  of  his  debt  as  an  absolute  payment  or  extingubbment 
thereof  destroys  the  right  of  action  for  such  debt,  and  leaves  the 
creditor  without  remedy  except  upon  the  instrument*  Bromn  v$. 
Kewlexfj  ^  B.  ^  P.  518;  10  Vesey^  201 ;  Camidge  vs.  Allenby^  6  B.  C. 
381 ;  Sheehy  vs.  Mandeville  6  Cranchj  253;  Burdock  vs.  Green^  15  J. 
jR.  247;  Hughes  vs.  Wheeler,  8  Con.  77. 

In  the  case  of  Wilkinson  vs.  Inglesby  and  Stokes^  5  J.  Rm  385, 
where  A.  pleaded  that  he,  together  with  B.,  being  indebted  to  C, 
and  several  others,  agreed  to  assign  all  the  stock  in  trade  and  out- 
standing debts  to  C.  and  the  other  creditors,  who  agreed  to  accept  the 
same  in  full  satisfaction  of  their  respective  debts,  and  averred  that  he 
and  B.  did  deliver  all  their  stock  in  trade,  and  assign  all  the  debts 
due  to  them,  for  the  use  and  benefit  of  C.  and  the  other  crediton, 
which  delivery,  and  assignment  of  debts,  was  received  in  full  satis/ac- 
tion by  C.  and  the  other  creditors,  &c.  There  was  a  demoirer  to 
the  plea  that  it  was  agreed  to  assign  without  averring  that  the  plain- 
tiff was  a  creditor,  or  that  they  assigned,  and  that  it  was  not  set  torib 
to  whom  the  assignment  was  made.  Van  JVess,  J.,  in  delivering  the 
opinion,  said  ^^  that  it  was  a  plea  of  accord  and  satisfaction,  and  he 
thought  it  was  a  good  plea,^'  &c.;  that  there  was  more  nicety  than 
good  sense  in  some  of  the  cases  on  this  subject;  that  accords  are  fik 
vored  in  law,  and  therefore  ought  not  to  be  too  rigorously  expounded. 
The  court  decided  that  the  agreement  was  sufficient,  and  ovcmiled 
the  case  of  Preston  vs.  Christmas,  2  Wils.  86»  where  an  asngnment  of 
an  equity  of  redemption  was  declared  not  to  be  pleadable  as  ac- 
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cord  and  satisfactioii ;  and  said  that  the  plaintiff  in  the  case  befinre 
them  agrreed  to  receive  sach  assignment,  and  that  the  accord 
was  ezecated.  It  avers  delivery  and  assignment,  and  that  the  as- 
signment and  delivery  were  received  bj  the  plaintiff  in  satisfaction  of 
the  debt.  In  the  case  of  Cumber  vs.  Ware^  1  Sir.  426,  Chief  Justice 
PraU  said,  ^'that  it  most  appear  to  be  a  reasonable  satisfaction;  at 
least,  the  contrary  must  not  appear  as  it  did  in  that  case/' 

The  current  of  decisions  is,  and  we  believe  correctly,  that  although 
accord  executory  is  no  bar,  yet  an  accord  executed  is  good:  and  all 
the  authorities  agree  in  this.  Rol.  AL  tiUe^  Accord^  pL  14;  2  Lord 
Ragm.  122;  2  H.  Bla.  317. 

The  acceptance  in  satisfaction  is  the  essence  and  gist  of  the  plea, 
and  Lord  Coke,  in  PeytorCs  case^  9  Coke^  86,  recommends  as  the  best 
way  of  pleading  an  accord  to  plead  it  by  way  of  satisfaction  only. 

Id  the  case  of  Booth  vs.  Smithj  3  Wend.  66,  it  was  decided  that 
acceptance  in  full  satisfaction  by  one  creditor  of  the  note  of  a  third 
persoQ  for  the  whole  amount,  of  a  previous  note  given  by  his  debt- 
or, is  an  extinguishment  of  the  original  consideration,  and  such  ac- 
ceptance may  be  pleaded  in  bar  to  a  recovery  on  an  original  note. 
The  obligation  upon  which  this  suit  is  brought  is  dated  the  19th  May, 
1836,  payable  to  Tunstall  and  Waring  sixty  days  after  date  for 
1409  85,  oyer  of  which  was  ordered  and  granted.  The  defendant 
below  then  sets  out  in  his  plea  that  after  the  execution  of  the  said 
writing,  to  wit:  on  the  25th  January^  1839,  the  plaintiff  below  took 
into  partnership  Robert  S.  Carter,  as  well  in  the  matter  of  the  note 
sned  on,  as  in  trade  and  merchandize,  and  that  before  the  institution 
of  tbe  sott,  he  executed  the  subsequent  writing  obligatory,  with  A*  Y. 
Brookie  and  N.  Peay,  to  said  Tunstall,  Waring,  &  Co«,  under  the  name 
of  Tunstall,  Waring,  &  Co.,  for  $1,186  86,  and  avers  that  the  same 
was  accepted  and  received  by  the  said  Tunstall,  Waring,  and  Carter, 
in  fiill  satisfaction  and  discharge  of  the  said  debt,  founded  upon  the 
writing  obligatory  in  the  declaration  mentioned,  and  of  all  damages 
and  interest  due,  and  owing,  and  accrued. 

The  rule  by  which  partners  become  liable  under  the  contract  of 
partnenfaip  has  given  rise  to  a  general  rule  in  the  course  of  legal  pro- 
ceedings by  which  the  act  or  admission  of  one  partner,  as  likewise 
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Dotice  to  one  partner  is  held  to  be  biDding  upoD  the  others,  and  in 
all  contracts  by  parol  or  otherwise,  they  only  who  were  partners  at  the 
time  can  join,  and  therefore  a  person  who  enters  the  partnership  after 
the  completion  of  the  contract  cannot  be  made  a  plaintifi^  unless  the 
debtor  shall  admit  him  as  creditor,  and  it  be  agreed  between  the  part- 
ners that  the  contract  with  the  old  firm  be  extinguished,  and  a  con* 
tract  with  the  new  firm  established.  WUford  vs.  Wood^  1  JEip.  182» 
Under  the  latter  such  partners  may  sue.  Was  there  such  new  con- 
tract made?  It  is  not  only  averred  that  the  individuab  comprising  the 
new  firm  were  joint  owners  of  the  writing  sued  on,  but  that  all  of  the 
partners  accepted  and  received  the  last  writing  obligatory  in  full  satis- 
faction and  payment  of  the  first.  And  can  it  be  denied  that  they  bad 
the  power  to  do  so. 

That  the  right  to  change  the  partnership,  so  far  as  related  to  them- 
selves,  extinguished  the  old  debt  by  making  a  new  contract  in  the 
name  of  the  new  firm  cannot  be  controverted.  If  then  this  poatiOQ 
be  conceded  as  correct,  and  we  believe  it  to  be  so,  an  assignment 
from  the  old  to  the  new  firm,  to  enable  them  to  form  a  second  contract 
upon  the  basis  of  the  former  one,  would,  so  far  as  their  interests  were 
involved,  have  been  a  nugatory  or,  at  least,  a  hopeless  act. 

Shortening  the  time  of  payment  alone  is  not  the  only  case  as  con- 
tended by  the  defendant  in  error  in  which  a  plea  of  this  kind  would  be 
good.  Any  change  or  alteration  which  renders  the  creditor's  situation 
more  advantageous,  or  the  debt  more  secure  will  suffice.  Here  the 
parties  not  only  have  the  same  security  as  regards  Pope,  but  the  addi- 
tional security  of  Brookie  and  Peay,  upon  as  high  an  obligation  as 
they  possessed  before.  The  plea  avers  that  the  parties  did  accept, 
and  is  so  pleaded,  as  we  conceive  with  sufficient  certainty,  and 
shows  the  satisfaction  to  be  reasonable;  at  any  rate,  nothing  to  the 
contrary  appears  upon  the  face  of  the  pleadings. 

Wherefore,  we  are  of  opinion  that  there  was  error  in  the  proceedings 
of  the  court  below  in  striking  out  the  second  plea.  The  judgment  of 
the  Circuit  Court  must  therefore  be  reversed  with  costs,  and  this  cause 
be  remanded  to  the  court  from  whence  it  came  for  further  proceed- 
ings  to  be  had  therein  according  to  law,  and  not  inconsistent  with  this 
opinion. 
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TettimoDf  of  a  person's  guilt,  or  participation  in  the  commission  of  a  crime,  or  felo* 
ny,  wholly  nDconnecied  with  that  for  which  he  is  put  upon  his  trial,  cannot,  as  a 
general  rule,  be  admitted. 

Bat  where  the  tdenter  or  quo  animo,  is  reqoisie  to,  and  constitutes  a  necessary  and 
••••Diial  part  of  the  crime  with  which  the  person  is  charged ;  and  proof  of  such 
gniliy  knowledge,  or  malicious  intention,  is  indispensable  to  estabh'sh  his  guilt,  in 
regard  to  the  transaction  in  question,  testimony  of  such  acts,  conduct,  or  declara- 
tions of  the  accused,  as  tend  to  establish  such  knowledge  or  interest,  is  competent ; 
notwithstanding  they  may  constitute  in  law  a  distinct  crime. 

Bot  proof  of  a  distinct  murder,  committed  by  the  prisoner  at  a.difierent  time,  or  of  some 
other  felony  or  transaction  committed  upon  or  against  a  different  person,  and  at  « 
difierent  lime,  in  which  the  prisoner  participated,  cannot  be  admitted,  until  proof  has 
been  given,  establishing,  or  lending  to  establish  the  offence  with  which  he  is  charged 
and  showing  some  connection  between  the  different  transactions  ;  or  such  facts  and 
circumatances  as  will  warrant  a  presumption  that  the  latter  grew  out  of,  and  was  to 
•ome  extent  indaced  by  some  circumstance  connected  with  the  former;  in  which 
caae,  such  circumstances  connected  with  the  former,  as  are  calculated  to  show  the 
quo  animo  or  motive  by  which  the  prisoner  was  actuated  or  influenced  in  regard  to 
the  subsequent  transaction,  are  competent  and  legitimate  testimony. 

The  only  satisfactory  principle  upon  which  the  dying  declarations  of  a  person  deceased 
can  be  admitted  to  establish  the  circumstances  of  his  death,  is,  that  (hey  were  made 
at  a  time  when,  in  the  mind  of  the  deceased  all  expectation  of  recovery  was  yielded 
Dp,  and  supplanted  by  the  conviction  that  he  would  certainly  die  by  reason  of  the  io- 

W'tory  received,  and  under  which  he  than  languished, 
hen  every  hope  of  this  world  is  gone  :  when  every  motive  to  falsehood  is  silenced, 
and  the  mind  is  induced  by  the  most  powerful  considerations  to  speak  the  truth,  a 
situation  so  solemn  and  awful  is  considered  by  the  law  as  creating  an  obligation 
equal  to  that  which  is  imposed  by  an  oath  administered  in  court. 

That  such  declarations  were  made  under  an  apprehension  of  impending  death,  may  be 
collected  from  the  nature  and  circumstances  of  the  case,  although  the  declarant  did 
not  express  such  an  apprehension. 

Nor  is  it  essential  that  the  party  should  apprehend  immediate  dissolution.  It  is  snffi. 
cient  if  he  apprehends  it  to  be  impending  and  certain;  and  this  is  always  a  question 
for  the  court  to  determine,  upon  consideration  of  all  the  surrounding  circumstances. 

The  deposition  of  a  witness,  concerning  a  killing,  taken  under  our  statute  before  the 
Coroner,  reduced  to  writing,  subscribed  by  the  person  examined,  and  attested  by  the 
Coroner,  and  by  him  returned  to  the  Circuit  Court  with  the  inquest,  is  a  written 
document,  which  by  authority  of  law,  is  constituted  the  authentic  and  appropriate 
instrument  of  evidence,  of  what  the  witness  then  stated  ;  and  the  deposition  itself 
being  in  evidence  and  attainable,  being  in  court,  in  the  hands  of  the  Attorney  of  the 
State,  oral  evidence  of  the  contents  thereof  could  not  legally  be  admitted  on  the  part 
of  the  prosecution  in  a  trial  of  such  witness  for  the  murder. 

Moreover,  by  the  statute,  the  evidence  so  taken  before  the  Coroner*  cannot  be  used 
against  the  person  giving  it,  in  a  subsequent  prosecution  for  the  same  killing  :  and 
therefore,  neither  the  deposition  of  the  defendant  in  this  case,  taken  before  the  Cor. 
oner,  nor  oral  testimony  of  its  contents,  could  be  used  against  him. 

In  appeal  or  writ  of  error,  in  criminal  cases,  the  statute  requires  the  Supreme  Court  to 
consider  the  whole  record,  (no  assignment  of  errors  being  necessary,)  and  to  render 
such  judgment  thereon  as  may  appear  to  be  authorized  by  law. 
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All  courts,  unless  restrained  by  some  statutory  provision,  have  the  right  of  adjonmioff 
their  sittings  to  a  distant  day ;  and  the  proceedings  had  at  the  adjourned  session,  will 
be  considered  as  the  proceedings  of  the  term  to  adjourned. 

The  Circuit  Courts,  in  this  State,  as  contra-distinguished  from  the  Judges,  have,  unal- 
terably, by  the  Const! lotion,  the  exclusive  original  judicial  cognizance  of  all  crimes 
amounting  to  felony  at  the  common  law. 

No  judicial  power  whatever  is  conferred  by  the  Constitution  upon  the  Judge,  as  contra- 
distinguished from  the  court,  unless  he  can  derive  it  from  the  power  with  which  ha 
is  clothed  as  a  conservator  of  the  peace,  or  of  adjudicating  certain  cases  upon 
habeas  corpus. 

To  constitute  a  court,  there  must  be  a  place  appointed  by  law  for  the  administration  of 
justice  ;  and  some  person  authorized  by  law  to  administer  justice  at  that  place,  must 
be  there  for  that  purpose. 

And  if  the  law  prescribed  no  time  for  holding  the  court,  the  Judge  might  lawfully 
hold  it  when,  and  as  often  as  he  chose.  So  if  the  place  were  left  to  bis  election* 
instead  of  being  fixed  and  prescribed  by  law,  he  might  lawfully  sit  in  judgment 
where  he  pleased,  within  the  Territorial  limits  prescribed  to  his  jurisdiction. 

But  in  this  State,  both  the  time  and  place  of  holding  the  terms  of  the  Circuit  Court, in 
each  county  are  prescribed  by  law ;  and  in  many  counties  the  duration  of  the  tenna 
limited  to  a  single  week. 

Under  particular  circumstances,  a  special  term  of  any  Circuit  Court  may  be  held  for 
the  trial  of  persons  confined  in  jail,  upon  the  Judge  making  out  a  written  order  to 
that  effect,  and  transmitting  it  to  the  clerk,  who  is  to  enter  it  on  the  records  of  the 
court,  and  notify  the  Prosecuting  Attorney. 

The  authority  to  hold  such  special  term  depends  upon  the  following  facts  and  eir- 
camstances: — PirtU  That  some  person  is  confined  in  jail,  who  may  be  lawfully  tried 
upon  some  criminal  charge.  Second,  That  it  shall  not  interfere  with  any  other 
court  to  be  held  by  the  same  Judge.  Third.  That  it  shall  not  be  held  within 
twenty  days  of  the  regular  term  of  such  court.  Fourth,  That  an  order  therefor  be 
made  out  by  the  Judge  and  by  him  transmitted  to  the  Clerk.  Fifth,  That  the  sane 
be  entered  on  the  records  of  the  court. 

And  the  power  to  hold  a  special  term,  being  a  special  power,  every  circumstance  ne- 
cessary to  its  exercise,  must  exist,  and  be  made  to,  appear  of  record  ;  otherwise  ^e 
power  cannot  appear  to  have  been  legally  exercised. 

The  power  of  the  couit,  at  such  special  term,  is  confined  to  the  trial  of  the  persona 
confined  in  jail  when  the  order  was  made,  which  must  be  at  laast  ten  days  before 
the  term ;  and  no  other  persons  can  be  tried  at  such  term. 

The  order  for  a  special  term  must  therefore  be  made  at  least  ten  days  before  the  com* 
mencement  of  the  term,  must  designate  the  persons  to  be  tried,  state  that  they 
are  confined  in  jail,  and  whether  they  have  been  indicted  or  not ;  and  if  they,  er 
either  of  them,  have  not  been  indicted,  must  contain  a  direction  to  the  Clerk  to  issue 
a  venire  for  a  grand  jury  ;  and  such  order  must  be  transmitted  to  the  Clerk,  and  by 
him  entered  on  the  record  of  the  court. 

When  this  is  done,  if  the  time  fixed  in  the  order  for  the  special  term,  interfere  with  no 
other  court  to  be  held  by  the  same  judge  ;  and  is  not  within  twenty  days  of  the  regu- 
lar term ;  and  if  then  the  record  further  shows  that  the  Judge,  authorized  by  law  to 
bold  such  court,  was  present  at  the  time  fixed  in  the  order,  and  at  the  place  pre- 
scribed  by  law  for  holding  such  court,  the  court  will  be  legally  constituted ;  and  in 
regard  to  such  persons  as  are  confined  in  jail  and  designated  in  the  order,  may  ex- 
ercise judicial  power. 

And  where  a  special  term  is  held,  without  any  such  order  being  entered  upon  the  re- 
cord, the  proceedings  at  such  term  must  be  considered  as  proceedings  before  the 
Judge  simply,  as  contra-distinguished  from  the  court ;  and  cannot  be  regarded  aa  the 
judicial  proceedings  and  adjudications  of  the  Circuit  Court. 

Such  proceedings,  therefore,  are  coram  non  judiee  and  void ;  and  the  life  of  the  peraon 
ao  convicted  cannot  be  considered  as  having  been,  in  contemplation  of  law,  once  put 
in  jeopardy;  and  he  may  yet  be  lawfully  tried  as  if  no  such  proceeding  had  ever 
taken  place. 

The  appellate  jurisdiction  of  the  Supreme  Court  of  this  State,  under  the  Constituttoo 
does  not,  nor  can  it  be  made  to,  extend  to  the  proceedings  or  decision  of  any  ofiicer 
or  tribunal  whatever,  other  than  the  judicial  proceedings  or  determinations  of  some 
court  or  Justice  of  the  Peace,  vested  under  the  Constitution  with  some  portion  of 
judicial  power. 
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And  tbe  proceedings  at  the  special  term  beiog  coram  wnKJudiee,  the  Supreme  Court 
has  no  appellate  jarisdiciion  of  the  case  ;  and  it  will  be  dismissed  ;  and  a  perpetual 
•■pertedeae  awarded  to  all  proceedings  had  at  the  special  term  in  the  case. 

By  an  indictment  of  the  grand  jury  of  Phillips  county,  returned  to 
and  filed  in  the  Circuit  Court  of  said  county  on  the  11th  day  of  May, 
at  &e  regular  term  thereof,  held  in  May,  1839,  the  appellant  was 
charged  as  accessory  before  the  fact,  to  the  murder  of  John  WiUiamtj 
thereby  charged  as  having  been  committed  in  said  county,  on  the 
9fli  day  of  January,  1839,  by  William  Broadus  and  John  Lucas^  who 
are  also  charged  and  indicted  by  said  grand  jury  in  the  same  bill  as 
the  principals  in  said  murder.  After  said  indictment  was  brought  into 
court  by  the  grand  jury,  a  writ  of  capias  ad  respondendum  founded 
thereon  was  i^ued  out  of  said  court  against  the  said  Broadus^  Lucomj 
and  Dunn^  addressed  to  the  Sheriff  of  said  county,  and  made  returna- 
ble to  said  county  on  the  first  Monday  in  November,  1839,  by  virtue 
of  which  the  Sheriff  on  the  12th  day  of  May,  arrested  and  took  into 
his  custody  the  body  of  said  appellant,  and  committed  him  to  the  jail 
of  said  county.  Ailer  setting  forth  the  facts  above  stated,  the  tran- 
script of  the  record,  contains  the  following  statement,  viz:  ^^  And  at  a 
special  term  of  the  Circuit  Court,  began  and  held  at  Helena,  within 
and  for  the  county  of  Phillips,  in  the  State  of  Arkansas,  on  the  12th 
day  of  August,  A.  D.  1839,  before  the  Hon.  John  C.  P.  ToUeson^  J., 
the  following  proceedings  were  had  in  the  case  of  the  State  ofArkan- 
tas  vs.  Hiram  Dunn^  who  was  indicted  as  an  accessory  before  the  fact, 
to  the  murder  of  John  Williams.^*  The  record  then  states  that  the 
appellant  on  the  13th  day  of  August,  1839,  was  brought  into  said 
court,  in  the  custody  of  the  Sheriff,  and  arraigned  on  said  indictment, 
^  whereupon  said  defendant  waived  his  right  to  a  service  of  a  copy  of 
said  indictment,  and  consented  to  plead  forthwith  to  the  same,  and 
thereupon  he  pleaded  that  he  was  not  guilty,  in  manner  and  form,  as 
was  charged  in  said  bill  of  indictment,  for  his  trial  put  himself  upon 
the  country,  and  the  Attorney  prosecuting  for  the  State^doth  the  like." 
The  conrt  then  awarded  a  venire  facias  for  thirty-eight  good  and  law- 
ful men,  from  whom  to  select  a  jury  in  this  behalf,  and  directed  the 
iame  to  be  made  returnable  at  nine  o'clock  the  next  morning,  which 
was  accordingly  returned  into  court  the  next  day,  ^^  and  the  said  de- 
fendant having  waived  all  right  to  a  service  of  a  copy  of  said  panel 
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coDsented  to  proceed  forthwith  with  the  selection  of  a  jury  in  this  be- 
half"— the  record  then  shows  that  nine  jurors  were  selected  from  said 
panel  when  the  same  being  exhausted,  **thc  court,  by  the  consent  of 
the  defendant,  ordered  the  Sheriff  to  summon  others  from  anoong  the 
bj-standers,  of  whom  three  others  were  chosen  jurors,  making,  as  the 
record  states,  '^  twelve  good  and  lawful  men  of  the  county  of  Phillips, 
who  being  first  sworn  well  and  truly  to  try  the  issue  joined,  and  a  tme 
Ferdict  to  render,  according  to  evidence,  were,  by  consent  of  parties, 
committed  to  the  charge  of  the  Sheriff,  by  him  to  be  kept  separate 
and  apart  from  all  persons,  and  to  be  brought  back  into  court"  the 
next  day  at  eight  o^clock.  The  record  then  shows  that  the  jury  was 
brought  into  court  on  the  next  day,  and  the  trial  proceeded  in,  and 
continued  from  day  to  day  until  the  16th  day  of  August,  when  it 
closed,  and  the  jury  returned  into  court  their  verdict,  as  follows,  ^'  we, 
the  jury,  find  the  defendant,  Hiram  Dunn^  guilty  in  manner  and  form 
as  charged  in  the  bill  of  indictment.  Signed,  Uriah  A.  Clary^  fore- 
man;" which  was  entered  of  record  in  the  language  above  stated, 
and  on  the  next  day  the  defendant  moved  the  court  for  a  new  trial, 
but  his  motion  was  overruled,  and  he  excepted  to  the  opinion  and  de- 
cision of  the  court  refusing  to  grant  him  a  new  trial,  and  tendered  hii 
bill  of  exceptions,  which  was  signed  and  sealed  by  the  court,  and 
made  a  part  of  the  record.  T^he  record  then  states,  ^'  and  thereupon 
the  said  Hiram  Dunn  being  called  upon  to  declare  what  he  bad  to 
say  why  the  judgment  of  the  law  should  not  be  pronounced  upon  him, 
responded  nothing  in  bar  thereof,  whereupon  it  is  considered  by  the 
court  that  the  said  Hiram  Dunn  be  taken  back  to  the  comnK)n  jail  of 
the  county  from  whence  he  came,  there  to  remain  until  the  thirteenth 
day  of  September  next,  and  from  thence  to  the  place  of  public  exe- 
cution, and  between  the  hours  of  10  o^clock  of  the  forenqoQ,  and  3 
oMock  of  the  afternoon,  of  the  thirteenth  day  of  September,' that  he 
be  hung  by  the  neck  until  he  dead." 

From  this  sentence  the  defendant  on  the  17th  day  of  the  same 
month  prayed  an  appeal  to  the  Supreme  Court,  which  was  granted; 
but  the  court  refused  to  stay  the  execution  of  the  sentence,  and  or- 
dered a  warrant  to  be  made  out  to  the  Sheriff  of  Phillips  county, 
commanding  him  to  execute  the  sentence  previously  pronounced 
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against  the  defendaot,  which  was  subsequcDtlj  stayed  by  the  order  of 
one  of  the  Judges  of  the  Supreme  Court,  made  upon  inspection  of  a 
transcript  of  the  record;  and  hearing  the  application  therefor  made 
on  behalf  of  said  Dunn,  after  a  due  consideration  thereof.  The  bill 
of  exceptions  of  the  defendants  taken  to  the  opinion  and  decision  of 
the  court  annulling  his  motion  and  refusing  to  grant  him  a  new  trial, 
contains  a  statement  of  all  the  testimony  given  on  the  trial. 

The  appellant  on  the  trial  and  argument  of  this  case  before  this 
court,  rested  his  objections  to  the  judgment  against  him  on  three  ex- 
ceptions only — 

Ftnt,  That  the  court  erred  in  admitting  evidence  of  a  distinct 
felony  to  go  to  the  jury  on  the  trial  of  the  cause. 

Second.  That  the  court  erred  in  rejecting  and  excluding  from  the 
jury  testimony  of  the  declaration  of  the  deceased  Williams  that  "  he 
bad  been  shot  by  mistake,"  when  the  same  ought  to  have  been 
admitted  as  his  dying  declaration. 

Third.  That  the  court  erred  in  admitting  the  parol  testimony  of 
the  Coroner,  to  prove  the  statements  made  by  the  appellant  Dunn,  in 
giving  his  testionony  before  said  Coroner  x)n  the  inquest  held  by  him 
over  the  body  of  the  deceased,  to  whose  murder  he  stands  here  in- 
dicted, as  accessory,  the  said  testimony  of  the  appellant  having  been 
taken  on  oath,  reduced  to  writing,  subscribed  by  him  and  certified  by 
the  Coroner. 

McPherson,  for  the  appellant: 

There  are  three  grounds  upon  which  the  appellant  relies  for  a  re- 
venal  of  the  judgment  in  this  cause.  The  first  that  I  shall  review  is 
^  that  the  court  below  erred  in  admitting  evidence  of  a  distinct 
felony,  (the  shooting  of  Earnest,)  to  go  to  the  jury  on  the  trial  of  the 
cause." 

*''  No  evidence  can  be  admitted  which  does  not  tend  to  prove,  or 
disprove  the  issue  joined."  2  Russell^  647.  And  the  same  writer 
urges  that  the  reason  and  necessity  exists  much  stronger  in  criminal 
than  in  civil  cases  for  the  observance  of  this  rule,  and  of  confining 
the  evidence  strictly  to  the  issue,  for  the  indictment  is  all  that  the  de- 
fendant is  expected  to  come  prepared  to  answer.     Siarfde^  and  other 
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elementary  writers,  maintain  the  same  doctrine,  that  the  defendant 
can,  only  be  tried  upon  the  charges  laid  in  the  indictment,  and  as  he 
is  not  expected  to  come  prepared  to  make  his  defence  against  the 
charge  of  another  and  separate  crime,  therefore,  the  introduction  of 
extraneous  evidence  is  calculated  to  take  the  defendant  by  surprise, 
and  do  him  manifest  injustice,  by  creating  a  prejudice  against  the  de* 
fendant's  general  character. 

Where  several  difierent  felonies  are  alleged  in  the  same  indictment, 
or  the  evidence  appears  to  refer  to  more  than  one  distinct  uncon- 
nected felony,  it  is  usual  for  the  Judge,  in  his  discretion,  to  call  apoa 
the  counsel  for  the  prosecution  to  select  one  felony,  and  to  confine  the 
evidence  to  that  particular  charge.  2  Russell^  649;  Rea  vs.  Jones, 
3  Camp.  132. 

^Generally  speaking,  it  is  not  competent  to  a  prosecution  to  prove 
a  man  guilty  of  one  felony  by  proving  him  guilty  of  another  uncon- 
nected felony."  2  Russell  649;  1  Leigh,  574,  Walker  vs.  Common' 
wealth.  In  connection  with  the  last  authority  in  Russell,  the  learned 
author  goes  oh  to  say  upon  the  other  hand,  ^^  but  when  several  felo- 
ni^  are  connected  together,  and  form  part  of  one  entire  transactioo, 
then  the  ope  is  evidence  to  show  the  character  of  the  other,"  and  cites 
the  case  of  Rex  vs.  Ellisy  13  C.  L.  R.  123,  as  an  example  to  which 
case  we  will  again  refer.  In  the  case  of  Rex  vs.  Smith,  12  C  In 
Rep.  295,  indicted  for  forgery,  the  prosecution  offered  to  introduce 
proof  of  another  uttering  of  a  forged  note,  to  show  the  prisoner's  gmlty 
knowledge,  but  as  that  uttering  had  been  made  the  subject  of  another 
indictment,  the  court  refused  to  receive  it  in  evidence,  and  observed 
^^that  although  other  utterings  for  which  no  prosecution  had  been 
commenced,  have  been  held  to  be  evidence  to  show  a  gtiilty  know- 
ledge, yet,  where  it  is  the  subject  of  a  substantive  chaige,  it  could 
not  be  admitted,"  and  the  learned  Judge  observes  ^^  that  it  had  been 
questioned  by  many  able  lawyers  whether  it  could  be  admitted  under 
any  circumstances." 

The  contrary  doctrine  contended  for,  reUes  for  support  upon  the  caie 
of  Rex  vs.  Hough,  1  E.  C.  C.  120,  where  upon  an  indictment  for  fcr- 
gery,  other  forged  bills  u|>on  the  same  house,  which  were  found  upon 
the  prisoner  at  the  time  of  his  apprehension,  were  admitted  as  evi- 
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deoce  to  show  bis  guilty  knowledge;  and  in  the  case  of  Rex  vs.  Ballj 
1  Eng.  C.  C.  132,  upon  a  trial  for  forgery,  other  forgeries  were  ad- 
mitted to  show  from  corresponding  circumstances  the  guilty  know- 
ledge of  the  defendant,  and  the  same  doctrine  is  laid  down  in  nmny 
of  tbe  reported  English  cases.  But  upon  examination,  it  will  be 
found  that  the  evidence  was  admitted  in  cases  where  it  was  necessary 
to  establish  tbe  guilty  knowledge  of  the  defendants,  to  show  that  it 
was  Dot  Ihroagb  ignorance  or  mistake.  That  the  evidence  has  gene- 
rallj  applied  to  cases  o{ forgery  and  courUerfeiiing  where  other  acts  of 
forgery^or  tbe  possession  of  other  spurious  coin,  were  facts  that  plainly 
showed  tbe  guilty  knowledge  of  the  defendants. 

In  the  case  of  Rex  vs,  EUisj  13  C  L.  R.  123,  as  referred  to  in 
RuMseU  as  an  illustration,  was  where  the  prisoner  was  employed  as  a 
Clerk,  and  as  opportunity  offered,  in  going  to  the  drawer  for  change, 
purloined  difierent  pieces  of  nK)ney,  and  upon  an  indictment  for  tbe 
theft  of  one  of  the  pieces  so  stolen,  the  continuous  takings  of  all  the 
petces  were  permitted  to  go  in  evidence,  as  it  went  to  show  that  the 
one  piece  was  not  taken  by  accident  or  mistake-  In  the  case  of  Rex 
9f.  FoAce,  1  £.  C  C.  531,  evidence  of  the  prisoner  having  shot  at  tbe 
prosecutor  about  a  quarter  of  an  hour  before  the  time  of  the  shooting 
charged,  was  admitted  in  evidence  to  show  the  malice  of  tbe  defendant. 
In  Philipt?  Evidence  it  is  laid  down  '^  that  the  declarations  of  a  prisoner, 
made  ai  a  former  time,  are  admissible  where  they  tend  to  prove  the 
intent  of  the  party  at  the  time  of  tbe  commission  of  tbe  offence,''  and 
gives  as  an  illustration  ^^  that  on  an  indictment  for  murder,  evidence  of 
former  grudges  and  antecedent  menaces  may  be  given  to  show  tbe 
pritooer's  malice  against  tbe  deceased.''     Roscoe  C.  Ev.  71. 

Dunn  stands  indicted  as  accessory  to  the  murder  of  John  Williams. 
This  crime  must  originate  in  malice  towards  the  deceased,  and  malice 
towards  Earnest  could  not  be  evidence  of  the  malicious  intent  towards 
the  deceased.  It  is  true  that  there  are  some  cases  laid  down  in  the 
books,  of  persons  manifesting  a  general  malice  towards  all  mankind,  as 
where  a  man  shoots  into  a  crowd,  or  throws  a  timber  from  a  building 
into  a  crowded  street,  without  giving  warning  to  the  passers  by. 

This  case  is  not  of  that  kind;  from  the  evidence  embraced  in  the 
record,  it  evidently  appears  that  if  guilty,  the  defendant  must  be 
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guilty  with  malice  aforethought  towards  the  deceased,  and  the  malice 
of  the  defendant  towards  Earnest  would  be  no  evidence  of  malice  towards 
the  deceased,  who  was  not  present  or  concerned  in  the  first  shooting, 
if  the  same  took  place,  and  the  introduction  of  such  evidence  was 
only  calculated  to  create  a  prejudice  against  the  defendant,  which 
he  cannot  be  expected  prepared  to  answer.  But  even  in  cases  where 
such  evidence  is  admissible,  what  the  prisoner  said  in  regard  to  a  col- 
lateral matter  cannot  be  given  in  evidence  against  him,  ^  as  it  was 
impossible  that  the  prisoner  could  be  prepared  to  contradict  it/'  PhU- 
lips*  case^  Lewin  C.  C.  105;  Ros.  C.  E.  69.  In  the  present  case  the 
only  evidence  of  the  defendant's  connexion  with  the  first  and  distinct 
felony  is  the  overheard  conversation  proved  to  have  been  held  with 
his  wife.  Strip  it  of  Dunn's  conversation,  and  there  is  no  other  evi- 
dence to  sustain  or  prove  his  connexion  with  the  former  and  separate 
felony. 

The  next  point  relied  upon  is  that  the  court  excluded  Williams' 
declaration  that  he  ^  had  been  shot  by  mistake,"  which  should  have 
gone  to  the  jury  as  a  dying  declaration.  There  are  numerous  Eng- 
lish decisions  in  regard  to  dying  declarations,  and  there  appears  to  be 
some  conflict  of  opinion  upon  the  subject.  Where  there  has  been 
sufficient  evidence  without^  the  courts  appear  to  have  been  very  cau- 
tious in  admitting  dying  declarations,  which  were  always  ofiered  in 
evidence  against  the  prisoner.  But  where  it  became  necessary  to 
use  them  they  seem  in  many  instances  to  have  relaxed  the  rule. 
The  numerous  decisions  are  cited  in  1  East^  353  to  359,  and  the  doc- 
trine appears  to  have  been  fully  discussed  and  settled  in  Woodcock^s 
case^  1  Leachj  500,  and ''in  Dingler^s  case,  1  Leach,  504;  and  from 
these  cases  it  appears  to  be  the  settled  doctrine  that  where  the  party 
is  in  extremis  at  the  time  his  declarations  are  admissible,  and  it  is  not 
necessary  that  he  should  express  his  apprehension  of  death,  or  that  he 
be  apprised  of  his  danger,  if  the  circumstances  go  to  show  that  be  was 
dying  or  must  die,  The  admissibility  of  such  testimony  is  to  be  de* 
termined  by  the  court,  the  weight  of  such  testimony  is  to  be  left  to  the 
jury.  The  question  arises  whether  the  circumstances  were  sufficioit 
to  show  that  the  deceased  was  in  extremis,  when  he  made  the  decla- 
ration "  that  he  had  been  shot  by  mistake."     If  they  were,  the  court 
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below  erred  in  excluding  it  from  the  jury.  Before  the  question  was 
asked,  in  regard  to  the  declarations  of  the  deceased,  it  had  been  de- 
tailed in  evidence  by  ^'  Nally,''  that  the  deceased  had  complained  of 
being  very  sick.  That  he  had  offered  any  one  $150,  that  would  take 
him  in  a  boat  down  to  Dodge's,  who  lived  one  and  a  half  miles  be- 
fow;  that  the  witness  was  present  at  the  Coroner's  inquest,  and  saw 
two  ballet  holes  in  the  back  of  the  deceased,  one  of  which  the  ball 
had  ranged  forward  through  the  bowels  and  lodged  against  the  skin, 
where  it  was  cut  out.  Upon  an  examination  of  medical  authorities, 
it  will  be  found  that  when  thus  wounded  it  was  impossible  that  he 
should  live  any  length  of  time.  That  he  did  die  shortly  after  appears 
from  the  evidence,  and  that  he  died  of  the  wounds  received  there 
can  be  no  doubt.  In  the  case  of  Rex  vs.  Mosetet/j  and  another^  '^  the 
declarations  of  the  deceased,  made  on  the  day  he  was  wounded,  and 
when  he  believed  he  should  not  recover,  held  admissible,  though  he 
did  not  die  until  eleven  days  afterwards,  and  though  the  surgeon  did 
not  not  think  his  case  hopeless,  and  continued  to  tell  him  so  until  the 
time  of  his  death.'' 

The  objection  that  has  generally  been  made  ^'  that  the  defendant 
was  deprived  of  the  opportunity  and  advantage  of  cross  examination 
does  not  apply  to  this  case,"  as  here  it  but  goes  to  carry  out  the  be- 
nign principle  of  the  law,  .to  administer  justice  in  mercy. 

The  third  and  last  point  upon  which  I  rely  is  that  the  evidence  of 
Skinner  was  admitted,  which  was  but  secondary,  and  not  the  best 
which  the  party  had  it  in  their  power  to  produce. 

The  nature  and  object  of  evidence  is  fully  explained,  and  the 
general  rule  laid  down  in  1  Starkie^  102,  103,  RandalPs  Peakcj  10, 
11, 13,  taking  the  record  as  it  is,  and  it  appears,  that  the  prosecution 
offered  in  evidence  the  aflSdavit  of  Dunn,  taken  before  the  Coroner, 
and  it  being  objected  to,  they  then  called  Joshua  Skinner,  the  Coro- 
ner, who  proved,  &c.,  &c.  Now  all  the  authors  upon  evidence,  lay 
it  down  as  the  doctrine  that  where  a  party  offers  to  introduce  testimo- 
ny and  then  withdraw  it  and  offer  secondary  testimony  instead,  it 
raises  the  presumption  that  the  first  and  last  evidence,  if  introduced, 
would  make  against  the  party  offering  it,  and  therefore  he  will  not  be 
allowed  to  use  inferior  testimony  instead.     And  the  advantages  of 
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written  testimony  over  parol  are  forcibly  and  clearly  pointed  out  in  2 
Hamkinsj  596,  sec.  41 ;  and  the  cases  in  which  written  evidence  is  the 
highest  and  best,  are  noticed  in  3  Starkie^  1042.    By  the   law  then 
in  force,  Steek^s  Dig*  305,  the  Coroner  is  required  upon  the  ezaBiina- 
tion  of  dead  bodies,  to  take  depositions  and  return  them  to  court. 
This  requisition  is  similar  to  that  of  the  statute  of  Phillip  and  Martfj 
2  Rttssellj  606,  and  although  the  English  statute  does  not  in  express 
terms  make  the  depositions  so  taken,  evidence  in  court,  yet  the 
law  requiring  them  to  be  taken  and  returned  to  court,  they  become 
so,  under  the  general  rule  that  requires  the  best  evidence  to  be  given* 
See  Rex  vs.  Smithy  3  Com.  L.  R.  318.     It  further  has  been  decided 
in  the  case  of  Rex  vs.  Tubby ^  24  Com*  L.  R.  441,  "  that  the  affidavit  of 
a  person  not  at  the  time  under  suspicion,  is  admissible  in  evidence 
against  him  if  he  be  afterwards  charged  with  the  commission  of  ttie 
offence/'     Whether  we  look  then  to  the  manifest  spirit  and  intention 
of  the  statute  requiring  the  depositions  to  be  returned  to  court,  or  to 
principle,  settled  in  Tubby'^s  case,  still  his  deposition  was  good  evidence 
against  him.     If  so,  it  was  the  best  evidence,  and  could  not  be  super- 
seded by  parol.     See  Fearshire^s  case^  I  Leach,  202;  2  Rus.  623. 
But  it  may  be  asked  were  the  facts  contained  in  the  affidavit  material 
to  the  issue?     We  answer  that  it  was,  or  at  least  became  so  after   Ae 
introduction  of  it  by  the  prosecution.     The  general  rule  of  law  makes 
the  whole  statement  or  affidavit  of  Dunn  evidence  when  introduced 
by  the  prosecution.     In  the  affidavit  of  Dunn  he  states  that  he  knew 
nothing  of  the  murder  of  Williams;  which,  if  true,  exonerates  him 
from  all  guilt,  and  when  it  is  borne  in  mind  that  this  statement  was 
made  under  the 'solemn  sanctity  of  an  oath,  at  a  time  when  no  breath 
of  suspicion  rested  against  the  defendant,  that  upon  the  trial  the  truth 
of  this  affidavit  was  only  contradicted  by  circumstances,  and  those 
ciiM^umstances  only  maintained  by  the  oath  of  a  single  witness,  it 
would  be  new  law  and  strange  doctrine,  devoid  of  both  reason    and 
justice,  that  under  these  circumstances  would   deprive  hint  of  its 
benefits. 

Clendenin,  Attorney  General,  Contra  : 

Dunn  was  indicted  and  convicted  as  an  accesory  to  the  murder  of 
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John  Williams  by  William  Broadus  and  John  Lucas.  The  statute 
defines  an  accessory  as  one  '^  who  stands  bj,  aids,  abets,  or  assists,  or 
who  not  beings  present,  aiding,  abetting,  or  tissisting,  hath  advised  and 
encouraged  the  perpetration  of  the  crime."  Rev.  SiaL  248.  And  it 
is  defined  by  Lord  Hale  to  be  one  who  being  absent  at  the  time  of 
the  oflfence  committed  does  yet  procure,  counsel,  or  command,  or  abet, 
another  to  commit  a  felony.  1  Hale^  616,  proof  of  a  prior  conspiracy 
is  not  legal  presumption  of  having  aided  but  only  evidence,  but  if  a 
conspiracy  be  proved,  and  a  presence  to  render  aid,  it  is  legal  pre- 
sumption it  was  with  a  view  to  render  aid,  and  it  lies  on  the  party  to 
rebat  it  by  showing  he  was  there  for  a  purpose  unconnected  with  the 
conspiracy*    9  Pick.  £.496. 

And  testimony  may  be  introduced  to  show  another  conspiracy  to 
comnut  a  felony  when  it  indirectly  appears  that  the  commission,  or  the 
attempt  to  commit  such  felony,  engenders  the  malice  against  the 
deceased,  and  as  strong  presumption  of  malice  on  the  part  of  the 
accused. 

One  of  the  points  raised  and  depended  on  by  the  counsel  of  the 
plfttp^ff  in  error  is,  that  the  dying  declarations  of  the  deceased  were 
not  peratitted  to  go  to  the  jury.  The  importance  of  this  point  will 
be  decided  by  a  reference  to  the  testimony  taken  on  the  trial  of  this 
case,  and,  upon  which  testimony,  the  court  below  decided  that  the 
replies  of  the  deceased  to  interrogatories  put  to  him  were  not  evidence, 
it  not  having  been  made  appear  that  the  deceased  apprehended  that 
he  whs  dying,  or  would  die;  that  this  decision  was  correct,  excluding 
the  dedarELtion,  cannot  be  doubted.  Upon  the  examination  of  the 
authorities  on  the  subject,  it  is  unquestionable  law,  that  on  the  trial  for 
murder,  the  declarations  of  the  deceased,  after  the  noortal  wound  is 
given,  conscious  of  approaching  death,  may  be  received  in  evidence 
against  the  prisoner,  though  such  declarations  were  not  made  in  his 
presence.  The  principle  on  which  this  evidence  is  admitted,  is,  that 
they  are  declarations  made  m  extremis^  when  the  party  is  at  the  point 
of  death,  and  when  every  hope  of  this  world  is  gone;  when  every 
nootive  to  fsdsehood  is  silent,  and  the  mind  is  induced  by  the  most 
poweHul  considerations  to  speak  the  truth.  A  situation  so  solemn, 
and  80  awful,  is  considered  by  law  as  creating  an  obligation  equal  to 


Digitized  by  VjOOQ IC 


240  CASES  IN  THE  SUPREME  COURT 

Dunn  against  the  State. 

that  imposed  bj  a  positive  oath  administered  ia  a  court  of  justice.  See 
SzDtft's  Ev.  124;  1  Strange  449;  Roscoe  Crim.  Ev.  22,  23,  24;  1 
Leachy  602;  2  Haywood,  31:  1  Slarkie,  442. 

Whether  the  deceased  was  conscious  of  approaching  death  is  a 
fact  to  be  decided  by  the  court,  in  order  to  admit  or  reject  the  evi* 
dence  of  his  dying  declarations.  SwiJVs  Ev.  125,  and  if  then  it  did 
not  appear  in  the  testimony  that  the  deceased  was  aware  of  his  ap- 
proaching death,  and  did  not  appear  to  think  he  was  in  extremis^  the 
court  below  certainly  did  not  err  in  excluding  his  declarations. 

Another  objection  on  the  part  of  plaintiff  in  error  is,  that  the  evi- 
dence of  Joshua  Skinner,  the  Coroner  of  Phillips  county,  was  permit- 
ted to  go  to  the  jury  instead  of  the  affidavit  of  Dunn  made  before  the 
jury  of  inquest. 

All  suspected  persons  may  be.  examined,  and  their  voluntary  decla. 
rations  taken  without  threats  or  promises,  and  reduced  to  writing,  and 
read  to  the  respective  persons,  and  signed  by  them  if  willing.  Sec. 
^4,  p.  195,  Reo.  Slat. 

Such  examinations  and  testimony  shall  be  certi&ed  and  signed  by 
the  Coroner,  and  in  case  of  death  of  the  witness  his  deposition  shall 
be  evidence  on  the  trial  of  any  person  present  at  his  examination. 
Sec.  13,  p.  195,  Reo.  Stat. 

In  this  case  Dunn  was  examined  as  a  witness,  but  ailer  such  ex* 
amination  he  was  arrested  as  a  party  accused,  and  on  his  trial  the 
state  offered  his  affidavit  taken  before  the  Coroner  in  evidence,  which 
was  objected  to  on  the  pait  of  the  defence:  the  State  then  called 
Joshua  Skinner,  the  Coroner,  to  prove  by  parol  Dunn's  statements 
before  the  jury  of  inquest,  and  permitted  the  Coroner  to  refresh  his 
memory  by  a  reference  to  the  affidavit  of  Dunn.  This  was  undoubt- 
edly the  higher  and  better  testimony,  even  had  it  been  material  to 
the  issue:  the  coroner  had  do  authority  to  take  the  examination  of 
Dunn,  as  a  prisoner,  on  oath,  and  the  statute  makes  no  provision  for 
reading  such  examination  in  evidence.  The  statute  refers  to  wit- 
nesses who  are  deceased  since  their  examination,  and  when  the  de- 
fendant was  present  at  the  examination.  That  the  examinations  of  a 
prisoner  cannot  be  taken  on  oath.  Sec  Roscoe  Crim.  Ev.  44;  when 
a  prisoner  has  been  examined  on  oath,  on  a  charge  against  another 
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Parke^  J.,  received  «vz(^ence  of  that  examination  as  a  confes- 
Moscoe  Crim.  Ev.  44.  If  the  examination  was  informal,  or  if 
the  Coroner  had  no  authoritj  to  take  the  examination  of  the  prisoner^ 
the  Coroner  or  magistrate  may  refer  to  the  examination  to  refresh  his 
memorj*  Roscoe  Crim.  Ev.  47, 48.  But  in  this  case  it  is  holden  that 
neither  the  affidavit  of  the  prisoner,  nor  the  testimony  of  the  Coro- 
Btr,  Jothoa  Skinner,  had  any  bearing  in  the  case,  and  being  imma- 
ferial  to  the  issue,  the  court  will  not  give  the  point  any  weight. 

KcfGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

We  will  consider  and  dispose  of  the  questions  presented  in  this 
case  in  the  order  in  which  they  are  stated,  and  for  the  purpose  of  ex* 
bibiting  the  true  ground  upon  which  the  first  exception  is  to  be  de» 
eided,  it  is  necessary  to  set  forth  so  much  of  the  testinK>ny  of  the  same 
witness,  as  will  serve  to  show  the  connection,  if  any,  between  the  mat- 
ter objected  to  by  the  appellant  and  admitted  by  the  court,  and  the 
criminal  conduct  charged  against  him  in  this  case.  The  bill  of  e]> 
ceflions  shows  that  the  witness,  then  under  examination,  had  been 
called  and  sworn  on  the  part  of  the  State,  and  testified,  in  substance, 
ttiat  she  was  at  the  house  of  the  appellant,  Dunn,  in  Phillips  county, 
about  the  ninth  day  of  January,  1839,  setting  in  the  gallery,  in  com- 
pany with  Dunn's  family,  William  Broadus,  Charles  Lucas,  and  a  man 
by  tbe  name  of  Curtis;  that  she  saw  the  deceased,  John  Williams, 
flomkig  np  the  road  with  a  gun  on  his  shoulder;  when  in  sight  of  the 
bome  be  left  the  road  and  started  around  the  field.  That  Dunn  took 
bh  gun  and  ran  across  the  field  in  the  direction  Williams  was  gping: 
WilliaiBS  run  also.  That  after  a  short  time  Dunn  and  Williams  re- 
turned to  the  house  together;  and  Dunn  said,  by  Grod,  boys,  I  got  a 
prisooer.  Williams  shook  hands  with  the  company,  and  then  called 
fcr  soDoe  liquor;  and  said  he  was  never  so  frightened  in  his  life  as 
when  be  saw  Dunn  coming  after  him;  they  all  drank  together;  and 
Lucas  said  to  Williams,  I  understand  you  have  offered  $60  to  know 
wbose  hat  was  left  when  Dutch  was  shot,  meaning  Christian  Earnest; 
WUliams  said  I  did.  Lucas  then  said  would  you  give  it  now.  Wil« 
fiams  said  no,  for  he  had  spent  part  of  the  money.'    Lucas  then  asked 

IV^tiams  what  be  would  do  if  he  knew  who  done  it.     Williams  said 

ai 
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I  wodd  bring  them  to  justice.  Curtis  said,  by  God,  Dunn,  he  beloDgy 
to  the  strong  party.  Dunn  said  yes,  we  must  look  out*  Lucas  and 
Broadus  then  commenced  quarrelling  with  Williams,  who  said  he 
had  never  had  a  quarrel  with  any  man,  and  be  hoped  he  never  sbouldy 
although  he  was  no  better  to  receive  a  load  of  shot  than  any  body 
else.  Dunn  remarked,  you  had  better  take  care  or  you  may  catch  one 
before  you  are  ready  for  it.  While  they  were  quarrelling,  WiUianiB 
appeared  to  wish  friendship,  said  he  was  going  up  to  Askew's  for  some 
honey,  bid  good  day,  and  started  up  the  road;  that  soon  after  Wil- 
liams started,  Bro<idus  took  his  gun  and  started  in  the  same  direction. 
Witbess  was  standing  in  the  back  porch,  and  Broadus  looking  round, 
saw  her,  stopped,  and  came  to  the  house,  passed  through  the  porch| 
and  beckoned  to  Lucas;  when  Lucas  took  Dunn's  gun  and  started. 
The  gun  was  at  the  door  of  the  bar-room,  and  Dunn  jvas  sitting  on 
the  counter  in  the  bar-room,  with  his  face  towards  the  door,  where  he 
could  see  Lucas  take  the  gun.  That  Broadus  and  Lucas  both  folk>wed 
in  the  direction  Williams  had  gone,  and  after  going  some  distance 
from  the  house,  both  started  and  run :  soon  after  which  witness  heard 
a  gun  fire,  and  said  to  Dunn  they  are  killing  that  man.  Dunn  said 
no,  they  are  only  trying  their  guns.  In  five  or  six  minutes,  witness 
heard  another  gun,  and  again  said  to  Dunn,  they  are  certainly  killing 
that  man.  He  again  said  no,  they  are  only  trying  their  guns,  to  let 
him  know  what  they  would  do,  if  he  did  not  leave  the  neighborhood. 
Curtis  said  to  Dunn,  while  Broadus  and  Lucas  were  absent,  after  they 
left  the  house,  well,  they  have  shot  twice  whether  they  have  done  any 
thing  or  not.  Dunn  made  no  reply.  Broadus  had  arifle,  Lucas  a  shot 
gun,  they  both  returned  in  a  short  time  to  Dunn's  house,  and  Broadus 
came  dancing  around  witness  on  the  porch,  and  asked  if  she  thought 
be  would  kill  a  man.  She  replied  yes,  she  believed  he  had  done  it. 
He  said  no  he  had  not,  and  would  not.  That  after  Broadus  and  Lucas 
returned  they  all  went  into  the  room  and  locked  the  door;  witness  went 
to  go  in  and  found  the  door  locked,  and  Dunn's  wife  said  she  could  not 
come  in  then.  After  they  come  out  of  the  room  witness's  father  came 
to  Dunn's,  and  Broadus  commenced  quarrelling  with  him,  and  he  and 
Dunn  had  some  quarrelUng  also,  when  her  father  told  her  to  get  ready 
and  go  home  with  him  when  she  gathered  up  her  ck>thes,  &c.,  and  got 
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readj  to  start  home.  As  she  was  about  leaving,  Dunn'came  to  her  on 
the  porch,  and  said,  Elizabeth,  if  ever  you  tell  of  what  you  have  seen 
and  heard  here  this  day,  I  will  hear  of  it,  and  it  will  not  be  well  for 
joo.  On  the  way  to  her  father's  she  saw  in  the  road  a  paper  wad* 
ding,  fresh  from  the  gun,  where  they  had  shot  Willianns;  when  about 
half  a  nnile  above  Dunn's,  and  near  Mr.  Pledgers,  they  saw  Williams 
lying  on  the  bank  of  the  river,  moaning,  and  the  persons  around  him 
Baid  he  was  shot;  when  cross-examined,  she  said  Dunn  did  not  quar- 
rel with  Williams,  but  Broadus  and  Lucas  did.  That  Williams  bad 
been  at  the  house  two  or  three  times  before,  but  she  never  heard 
Dunn  make  any  threats  against  him.  At  this  stage  of  the  examina- 
tion the  prosecution  asked  the  witness  to  state  what  she  knew  about  the 
shooting  of  the  Dutchman,  (Christian  Earnest,)  which  had  taken  place 
some  days  before.  The  prisoner  objected  to  her  answering  or  stating 
anj  thing  in  relation  thereto,  but  his  objections  were  overruled  by  the 
court,  and  the  witness  permitted  to  proceed,  when  she  testified  as  fol- 
lows: one  evening  Dunn  had  been  down  to  a  sunk  boat,  and  was  re- 
turning in  his  skiflf  about  dark  when  he  met  Broadus  and  Lucas  going 
down,  got  out  of  his  skiflf,  and  went  back  with  them  in  theirs.  Same 
night  Dunn  returned  at  one  o'clock;  asked  his  wife  when  he  got  in 
bed  where  witness  was.  His  wife  answered  she  was  in  the  other  bed, 
in  the  room,  but  that  she  was  asleep,  that  she  (his  wife,)  had  called 
witness,  and  she  did  not  answer.  Dunn  then  told  his  wife  that  they 
bad  shot  Dutch,  meaning  (Christian  Earnest,)  but  they  had  not  killed 
him,  that  Dutch  was  picking  up  wood  when  he  was  shot,  and  that  he 
run,  and  hallooed  to  some  one  in  the  house,  boys  1  am  shot,  but  not 
bad  hurt,  or  killed  yet.  Dunn  said  that  the  damned  fool  when  he 
shot  had  run  and  left  his  hat.  She  told  no  person  of  these  transac- 
'  tions  until  she  went  home,  when  she  told  her  father  and  mother;  and 
aAerwards,  when  she  went  to  live  at  Mr.  Swearingen's  she  told  him. 
That  testimony  of  the  persons  guilt,  or  participation  in  the  conxnis- 
tion  of  a  crime,  or  felony,'  wholly  unconnected  with  that  for  which  he 
is  put  upon  his  trial,  cannot,  as  a  general  rule,  be  admitted,  is  unques- 
tiooably  true;  but  in  C£ises  where  the  scienter  or  the  quo  animoj  is  re. 
qoifiite  to,  and  constitutes  a  necessary  and  essential  part  of  the  crime 
with  which  the  prisoner  is  charged,  and  proof  of-such  guilty  know- 
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ledge,  or  malicious  intention,  is  indispensable  to  ests^blisb  bis  guilt,  m 
regard  to  tbe  transaction  in  question,  as  in  cases  of  forgery,  nMyrder, 
and  the  like;  testimony  of  such  acts,  conduct,  or  declarations  of  Uki 
accused  as  tend  to  establish  such  knowledge  or  intent,  is  competeet 
legal  testimony  to  go  to  the  jury,  notwithstanding  they  may  coostitute 
in  law  a  distinct  crime.  Thus,  upon  an  indictn^ent  for  murder,  former 
grudges  and  antecedent  menaces  may  be  proved  to  show  the  prison- 
er's motive  against  tbe  deceased.  1  Phil.  Ev.  169^  Roi*  on  £p.  71. 
Testimony  however  of  a  distinct  murder,  committed  by  tbe  prisoner 
at  a  different  time,  or  of  some  other  felony,  or  transaction  comnrutted 
upon,  or  against  a  different  person,  and  at  a  different  time,  in  which 
tbe  prisoner  participated,  cannot  be  admitted  until  proof  has  beeo 
given  establishing  or  tending  to  establish  the  offence  with  which  be  m 
ebarged,  and  showing  some  connection  between  tbe  different  transao 
tions;  or  such  defects  or  circumstances  as  will  warrant  a  presumption 
that  the  latter  grew  out  of,  and  was  to  some  extent  induced  by  some 
circuDMtances  connected  with,  the  former,  in  which  case,  such  circom* 
stances,  connected  with  the  former,  as  are  calculated  to  show  tbe  fy^ 
antmo,  or  motive  by  which  the  prisoner  was  actuated,  or  influenced, 
in  regard  to  the  subsequent  transaction,  are  competent  and  legitimate 
testimony. 

In  the  case  before  us,  no  upright  mind  possessed  of  rational  powen, 
can  hear  and  contemplate  the  facts  and  circumstances  detailed  ia 
testimony  by  tbe  witness,  before  she  was  asketl  to  state  wbat  sbe 
knew  about  the  shooting  of  Earnest,  without  perceiving  at  a  single 
glance  that  the  death  of  Williams  may  have  been,  and  most  prokft- 
biy  was  induced  by  the  interest  he  had  manifested,  to  ferret  out  and 
bring  to  justice  those  who  had  attcmptec^  the  assassination  of  Earnest* 
And  that  it  was  prompted  by  the  desire  on  their  part  to  shield  theod* 
selves  fix>m  the  consequences  of  a  prosecutioa  therefor,  by  the  destmcr 
tioQ  of  one  who  had  manifested  a  disposition  to  acquire  infonnatioD 
and  knowledge  as  to  tbe  perpetrators  of  that  crime,  and  expressed  bk 
determination  to  bring  them  to  justice,  if  he  knew  who  they  werti 
miist  be  obvious  to  every  capacity,  nor  does  it  require  more  discriflMr 
nation  to  discover  the  tendency  and  probable  consequences  of  tl»  acU 
«ad  conduct  of  Dunn  towards  Williams.     On  the  same  day,  a&d  b«t 


Digitized  by  VjOOQ IC 


OF  THE  STATB  OF  ARKANSAS.  245 

Dqdii  agtunt  the  StaM. 

a  fhort  time  prc7ioa&  to  bis  marder,  consummated  at  once  by  the  ca^ 
tutrophe  itself  and  confirmed  as  well  by  his  conduct  daring  the  absence 
of  Bcoadus  and  Lucas  as  upon  ancT  after  their  return  to  his  house. 
And,  therefore,  testimony  of  Dunnes  participation  in  the  attempted 
asnssination  of  Earnest  was  material  and  legitimate  to  show  the  motiye 
by  which  he  was  influenced  in  his  conduct  towards  Williams,  and  fis 
ttpoA  him  the  charge  of  deliberate  malice  and  settled  hate  towards 
the  deceased,  by  showing  such  facts,  as  in  the  ordinary  course  of  hu- 
nMiD  erents  would  seldom,  if  ever,  fail  to  produce  that  state  of  feeling 
hft  the  mind  of  the  culprit,  towards  one  whose  determination  to  bring 
bim  to  justice  was  known  to  and  feared  by  him,  and  for  this  purpose 
the  enquiry  was  proper,  and  the  testimony  elicited  by  it  competent, 
89  tending  directly  to  establish  a  matter  in  issue  constituting  an  essen- 
tial ingredient  in  the  crime  chai^d  in  the  indictment  against  Dunn, 
and  therefore  the  court  did  not  err  in  permitting  the  declarations  of 
Doan,  as  to  his  participation  in  the  attempt  to  assassinate  Earnest,  to 
go  to  the  jury  as  testimony  in  the  case. 

After  the  testimony,  as  above  stated,  had  been  given,  another  wit- 
ness was  called  on  the  part  of  the  prosecution,  who  proved  that  in 
January,  1839,  he  was  at  work  in  bis  field  and  heard  the  report 
of  a  gun,  and  soon  after  a  second  report  of  a  gun,  and  heard 
some  body  cry  murder,  but  he  paid  no  attention  to  it  until  Mr.^ 
Pledger,  who  lives  near  to  him,  sent  for  him  to  go  and  see  a  man 
who  had  been  shot,  when  he  went  with  Mr.  Pledger  down  the 
bank  of  the  river,  where  they  found  John  Williams  lying  in  Pledger's 
boat,  moaning  and  making  a  great  noise,  and  saying  he  was  shot,  but 
witness  supposed  he  was  drunk  until  they  raised  him  up  and  saw  the 
boUet  holes  and  blood  in  his  ck>thes.  He  complained  of  being  sick, 
and  asked  for  water,  which  they  gave  bim,  and  laid  him  down  on  the 
ground.  He  said  he  Wanted  to  go  down  to  Mr.  Dodge's,  who  lived 
below  Mr.  Dunn's,  and  he  would  give  $150  to  any  one  who  would 
take  him  there  in  a  boat,  which  no  one  appeared  willing  to  do,  and 
they  all  went  up  on  top  of  the  bank,  and  Williams  crawled  up,  un^- 
tied  the  canoe,  got  into  it,  and  crossed  the  Mississippi  river  to  a  sand 
bar  on  the  opporite  side,  which  was  the  last  he  saw  of  him  until  he 
was  taken  up  to  be  examined  by  the  inquest  severd  days  after;  when 
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tbej  were  standing  on  the  bank,  Mr.  Sprague  and  his  daughter  Eliza^ 
beth  Sprague  came  along*  When  Williams^  body  was  taken  up 
there  were  two  bullet  holes  in  his  backbone  of  them  had  ranged  for- 
ward through  the  bowels  and  lodged  against  the  skin,  where  it  was 
cut  out  at  the  time  the  inquest  was  held,  and  he  believes  his  death. 
was  occasioned  by  the  wounds  inflicted.  He  was  not  acquainted  with 
Williams,  never  having  seen  him  until  afler  he  was  shot.  Upon  cross- 
examination  be  stated  that  Sprague  and  daughter  passed  by  a  short 
time  after  the  guns  were  fired  the  precise  time  he  could  not  tell,  but 
supposed  twenty  or  thirty  minutes,  the  defendant  then  asked  the  wit- 
ness to  state  whether  Williams  did  not  say  when  he  went  to  him  that 
be  was  shot  by  mistake,  to  which  he  replied  he  did  say  so,  but  (be 
prosecution  objected  to  jthe  question,  and  the  court  directed  thq  jury 
that  it  was  not  evidence,  it  not  having  been  made  to  appear  that-  the 
deceased  apprehended  that  he  was  dying,  or  would  die. 

Another  witness  was  then  introduced  on  the  part  of  the  prosecution 
who  testified  to  the  same  facts  as  the  last,  and  was  asked  the  same  ques- 
tion as  to  Williams'  declaration,  how  he  had  been  shot,  which  was 
objected  to  by  the  prosecution,  and  the  objection  sustained  by  the 
court,  and  upon  this  state  of  the  evidence  the  appellant  insists  that  the 
declaration  of  Williams  that  he  was  shot  by  mistalce  was  competent 
testimony,  and  the  court  erred  in  excluding  it  from  the  jury  as  de- 
posed by  the  witness,  and  also  in  refusing  to  suffer  the  last  witness  to 
testify  as  to  that  fact,  and  state  the  declaration  of  Williams  as  to  his 
having  been  shot  by  mistake. 

The  only  satisfactory  principle  upon  which  the  dying  declaratiooi 
of  a  person  deceased  can  be  admitted  to  establish  the  circumstances 
of  his  death,  appears  to  us  to  be  that  they  were  made  at  a  time  when, 
in  the  mind  of  the  deceased,  all  expectation  of  recovery  was  yielded 
up,  and  supplanted  by  the  conviction  that  he  would  certainly  die  bj 
reason  of  the  injury  received, and  under  which  he  then  languished  when, 
in  the  language  of  Chief  Baron  £yr6,  in  Woodcock*s  cascy  1  Leachy 
502,  "every  hope  of  this  world  is  gone;  when  every  motive  to  false- 
hood is  silenced,  and  the  mind  is  induced  by  the  most  powerfiil 
considerations  to  speak  the  truth,  a  situation  so  solemn  and  awful  is 
considered  by  the  law  as  creating  an  obligation  equal  to  that  which  is 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS.  24T 

Dunn  again$t  the  State. 

imposed  by  an  oath  administered  in  court;''  and  therefore  to  warrant 
their  admission  it  must  be  shown  in  the  first  place  that  the  declaration 
was  made  under  an  apprehension  of  impending  death*  And  this  maj 
be  collected  from  the  nature  and  circumstances  of  the  case,  although 
the  declarant  did  not  express  such  an  apprehension ;  nor  is  it  essential 
that  the  party  should  apprehend  immediate  dissolution*  It  is  suffi- 
cient if  be  apprehends  it  to  be  impending  and  certain;  and  this  is 
always  a  question  for  the  court  to  determine  upon  consideration  of  aU 
the  surrounding  circumstances.  2  Slarkie  Ev,  4G0;  Roscoe  Crim* 
Ev.  35.  Having  thus  ascertained  the  governing  principle,  and  also 
attentively  considered  all  the  circumstances  in  testimony,  when  the 
court  excluded  and  refused  to  admit  the  declarations  of  Williams  as 
testimony  in  the  case  as  above  stated,  we  are  clearly  of  the  opinion 
that  there  is  nothing  in  the  circumstances,  as  detailed  by  the  wit- 
nesses, tending  to  prove  that  the  mind  of  Williams  was  impressed  with 
the  conviction  that  his  wounds  were  mortal,  and  he  could  not  survive 
them,  or  recover  from  the  injury  thereby  inflicted  on  him.  He  said 
he  was  shot,  and  moaned  and  made  a  great  noise,  complained  of 
being  sick,  and  asked  for  water,  expressed  a  desire  to  go  down  to 
Bfr.  Dodge's,  and  offered  $150  to  anyone  who  would  take  him  there 
in  a  boat;  but  afterwards  untied  the  canoe,  got  into  it,  and  crossed 
ibe  Mississippi  river  to  a  sand  bar  on  the  opposite  side*  No  exami- 
nation of  his  wounds  was  made,  nor  was  any  intimation  of  his  opinion 
as  to  their  magnitude  and  probable  effect  given  by  the  deceased, 
whose  strength  was  not  exhausted,  though  his  wishes  were  disregarded* 
And  when  apparently  abandoned  to  his  fate,  we  find  him  escaping 
irom  the  scene  of  violence  and  outrage  to  the  desolate  sand  beacb 
OB  the  opposite  side  of  the  Mississippi,  as  if  from  fear  of  those  around 
him,  be  sought  refuge  and  security  for  his  life  by  placing  that  great 
water  between  himself  and  the  danger  he  apprehended  of  further 
injury  from  those  who  sought  his  destruction,  while  nothing  transpired 
OB  bis  part  calculated  to  evince  the  consciousness  of  his  certain  dan- 
ger, or  inevitable  death  from  the  injury  which  he  had  already  8uf> 
fered,  and  therefore  the  court,  in  excluding  testimony  of  his  declara- 
tions as  to  the  circumstances  of  his  being  shot,  did  not  err,  but  under 
the  circamstancefl  the  testimony  was  properly  rejected. 
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The  record  shows  that  the  attorney  for  the  State  offered  in  en> 
dence  the  affidavit  of  the  appellant  Dunn,  taken  before  the  Coroner 
at  the  inquest  held  bj  him  over  the  body  of  Willianis,  which  was  ob» 
jected  to,  when  the  attorney  for  the  State  introduced  the  Corooer  aa 
a  witness  to  prove  the  statements  made  by  Dunn  at  the  inquest  aibi«- 
said,  and  the  witness  not  recollecting  them,  was  suffered  to  refer  to  said 
affidavit  to  refresh  his  memory,  to  which  Dunn  objected,  and  bis  ob- 
jections being  overruled  he  excepted  to  the  opinions  and  decisions  of 
the  court  in  overruling  his  objections,  and  admitting  ora)  testimony  of 
the  facts,  deposed  to  and  statements  made  by  him,  on  oath,  beibre  the 
Coroner,  at  the  inquest  held  by  him  over  the  body  of  Williams,  which 
had  been  reduced  to  writing  and  subscribed  by  him,  and  attested  by 
the  Coroner,  as  well  as  the  opinion  of  the  court,  allowing  said  witness  to 
refer  to  said  affidavit  to  refresh  his  memory  as  to  the  facts  therein  deposed 
to,  and  stated  on  oath  by  Dunn,  the  whole  of  which,  as  well  as  the 
oral  testimony  of  the  witness  given  on  the  trial  is  set  forth  in  the  Ull 
of  exceptions,  but  it  is  deemed  unnecessary  to  state  them  here,  as  the 
question  does  not  depend  upon  the  facts  exhibited  by  both,  or  either  of 
them* 

It  is  a  general  principle  of  evidence  that  secondary  and  inferior 
evidence,  when  it  is  attempted  to  be  substituted  for  evidence  of  e 
higher  and  superior  nature,  must  be  rejected,  the  Jaw  requiring  the 
best  evidence  to  be  adduced  which  the  case  admits  of.  And  it  is  a 
universal  rule  that  the  contents  of  a  writing  cannot  be  proved  by  a  copy, 
still  less  by  mere  oral  evidence  if  the  writing  itself  be  in  existence  and 
attainable,  and  it  is  a  general  and  most  inflexible  rule  that  oral  evi- 
dence cannot  be  substituted  for  a  written  document,  which,  by  anthor- 
ify'of  law,  or  by  private  compact,  is  constituted  the  authentic  and  ap* 
prapriate  instrument  of  evidence.  1  Stark.  Ev.  102,  309,  394.  By 
die  law  in  force  in  this  State,  when  the  inquest  was  held  over  the 
body  of  Williams,  ^t  was,  amongst  other  things,  made  the  duty  of  Ae 
Coroner  to  chaise  the  jurors  *^  to  inquire  of  the  persons,  who,  if  any, 
were  present,  the  finder  of  the  body,  his  or  her  relations  and  neigb* 
bors,  whether  he  or  she  was  killed  in  the  same  place  where  &e  body 
was  found,  and  if  elsewhere,  by  whom,  and  how  the  body  was 
brought  thence/'  It  was  his  iatj  abo  to  administer  an  oath  or  affima- 
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tk>o  fo  the  witncflBes,  and  their  evidence  was  required  to  be  takei) 
<town  in  writing  and  subscribed  by  them,  and  returned  by  him,  with 
tbo  inquisition,  to  the  next  Circuit  Court,  to  be  holdcn  within  Cba 
eoanty.  It  is  therefore  very  clear  io  our  minds  that  the  dcpositioii 
of  Dunn,  taken  before  the  Cororier,  reduced  to  writings  and  subscribed 
bj  the  deponent,  and  attested  by  the  Coroner,  at  the  inquest  held 
by  him  over  the  body  of  Williams,  and  by  him  subsequently  returned 
to  the  Circuit  Court,  with  the  inquest,  is  a  written  document,  which, 
by  authority  of  law,  is  constituted  the  authentic  and  appropriate  in- 
itnimcDt  of  eridcnco,  of  what  the  witness  then  stated,  and  the  depo- 
iition  itself  being  in  existence,  and  attainable,  being  then  in  court,  in 
ike  hands  of  the  attorney  for  the  State,  and  oral  evidence  of  the  contents 
thereof,  coold  not  legally  be  admitted  on  the  part  of  the  prosecution. 
Besides  which,  the  67th  section  of  chapter  45  of  the  Revised  Statutes 
of  this  State,  ia  force  at  the  time  of  this  trial,  declares  that  ^in  aH 
cases  where  two  or  more  persons  are  jointly  or  otherwise  concerned  in 
the  commifskm  of  any  crime  or  misdemeanor,  either  of  such  persons 
may  be  swora  as  a  witness  in  relation  to  such  crime  or  misdemeanor, 
but  the  testimony  given  by  such  witness  shall  in  no  instance  be  used 
against  him  in  any  criminal  prosecution  for  the  Scime  offence/'  Rn^ 
Stat*  Ark*  396.  In  this  case  Dunn,  if  guilty  at  all,  as  charged  in  the 
indictment,  must  have  been  concerned  with  Broadus  and  Lucas  in  the 
nporder  of  Williams,  and  his  deposition  in  question  was  given  by  him 
us  a  witness  in  relation  to  the  very  crime  with  which  he  is  now 
diarged  as  accessory  before  iht  fact,  and  for  which  he  is  prosecuted  in 
this  case,  and  therefore  the  statute  expressly  forbids  his  testimony, 
-pven  at  the  Coroner's  inquest,  being  used  against  him,  and  therefore 
oekher  the  depositkHi  itself,  or  parol  testimony  of  its  contents,  or  of 
what  he  then  stated  in  testimony  before  the  Coroner,  can  now  be  le- 
gally admitted  as  evidence  against  him,  in  any  prosecution  for  the 
VMirder  of  Willianu,  or  as  accessory  thereto. 

Hitherto  we  have  considered  such  objections  only  as  were  pre* 
Miite4  by  the  appellant,  and  so  far  regarded  and  treated  the  proceed* 
tegs  which  appear  to  have  taken  place  in  relation  to  this  prosecution, 
subsequent  to  the  indictment,  as  the  judicial  acts  and  proceedings  of  a 

lagallf  constituted  judicial  tribunal,  clothed  with  competent  jadieial 
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powers  to  determine  the  matter,  but  the  223d  section  of  chapter  45  of 
the  Revised  Statutes  of  this  State,  page  316,  declares  that  no  as- 
signment of  errors,  or  joinder  thereto,  shall  be  necessary  upon  an  ap- 
peal or  writ  of  error  in  criminal  cases,  issued  or  taken  pursuant  to  Ibis 
act,  but  the  court  shall  proceed  on  the  return  thereof  without  delaj, 
and  render  judgment  upon  the  record  before  them,  whereby  it  be-  . 
comes  the  duty  of  this  court,  in  such  cases,  to  consider  the  whole  re- 
cord, and  render  such  judgment  thereupon  as  may  appear  to  be  au- 
thorized by  law.  In  the  performance  of  this  duty  the  court,  upon  ex- 
amination of  the  record  before  them,  in  this  ciise,  conceived  that 
other  questions  than  those  presented  by  the  appellant  might,  and  pro- 
bably would,  arise  in  the  decision  of  the  case,  two  of  the  most  im- 
portant of  which  were  suggested  to  the  counsel  concerned,  and  ar- 
gued at  the  bar:  one  of  which,  as  was  anticipated,  we  consider  it  our 
duty  to  decide;  that  is,  as  to  the  eSect  of  the  omission  to  set  forth  on 
the  record  an  order  of  the  Judge  for  the  organization  and  holding  of 
a  special  term  of  the  Circuit  Court,  pursuant  to  the  provisions  of  the 
29(h  section  of  chapter  43  of  the  Revised  Statutes  of  this  State,  page 
233,  which  provides  that  "  the  Judge  of  any  Circuit  Court  may  at  anj 
time  hold  a  special  term  for  the  trial  of  persons  confined  in  jail,  bj 
making  out  a  written  order  to  that  cfTect,  and  transmitting  it  to  the 
Clerk,  who  shall  enter  the  same  on  the  records  of  the  court."  It  is  a 
general  rule  that  every  statute,  where  it  is  practicable,  must  be  so  coa- 
strued  that  every  part  and  provision  contained  in  it  may  have  some 
operation.  And  another  rule  is,  that  all  laws  which  relate  to  the  same 
subject,  must  be  taken  to  be  one  system,  and  construed  consisienlij. 
We  are  therefore  not  to  look  alone  to  the  section  above  quoted  to  as- 
certain the  object  of  the  Legislature  in  authorizing  special  terms  of 
the  Circuit  Court  to  be  held  under  the  particular  circustances  therein 
mentioned,  and  here  we  may  be  permitted  to  remark  that  it  has  been, 
as  we  conceive,  correctly  decided  by  the  Supreme  Court  of  the 
United  States,  that  all  courts,  unless  restrained  by  some  statutory  pro- 
vision, have  a  right  of  adjourning  their  settings  to  a  distant  day,  and 
the  proceedings  had  at  the  adjourned  session  will  be  considered  as  the 
proceedings  of  the  term  so  adjourned.  Mechanics^  Bank  qf  Akxan* 
4ria  vs.  Wiihers^  5  Peters^  Cond.  Rep.  22.    In  the  present  case,  bow- 
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ever,  it  appears  affirmatively  by  the  record  before  us,  that  the  proceed- 
ings against  the  appellant  subsequent  (o  the  return  of  the  indictment 
\y  the  grand  jury  at  the  May  terra  of  the  Phillips  Circuit  Court,  A. 
D«  1839,  were  not  taken  at  an  adjourned  session  of  said  court,  and 
that  they  are  no  part  of  the  proceedings  of  that  court  at  said  term, 
because  they  are  expressly  stated  in  the  record  to  have  taken  place, 
^  at  a  special  term  of  the  Circuit  Court,  began  and  held  at  Helena, 
,  within  and  for  the  county  of  Phillips,  in  the  State  of  Arkansas,  on  the 
12tb  day  of  August,  A.  D.  1839,  before  the  Hon.  John  C.  P.  Tolle- 
son,  Judge,^'  which  repels  every  presumption  that  they  are  a  part  of 
the  proceedings  of  said  court  at  the  preceding,  or  any  other  regular 
term  thereof,  and  presents  the  naked  question,  whether  from  the  facts 
appealing  in  the  record  they  can  be  regarded  as  the  judicial  acts 
and  proceedings  of  a  legally  constituted  judicial  tribunal* 

By  the  first  section  of  the  sixth  article  of  the  constitution  it  is  oiw 
dained  that  the  judicial  power  of  this  State  shall  be  vested  ^^in  one 
Supreme  Court,  in  Circuit  Courts,  in  County  Courts,  and  in  Justices  of 
ihe  Peace*  The  General  Assembly  may  also  vest  such  jurisdiction 
as  may  be  deemed  necessary  in  Corporation  Courts;  and  when  thej 
deem  it  expedient  may  establish  Courts  of  Chancery."  And  the  third 
Bection  of  the  same  article  vests  in  the  Circuit  Court  ^^  exclusive  origi* 
nal  jurisdiction  of  all  crimes  amounting  to  felony  at  the  common  law: 
and  requires  that  the  Circuit  Court  hold  its  terms  at  such  place,  in 
each  county,  as  may  be  by  law  directed."  By  these  fundamental 
provisions  the  Circuit  Court,  as  contra-distinguished  from  the  Judge, 
has  unalterably  the  exclusive  original  judicial  cognizance  of  all  crimes 
amounting  to  felony  at  the  common  law,  but  it  is  left  to  the  Legisla- 
ture to  prescribe  by  law  the  times,  as  well  as  the  place  in  each  coun- 
ty, when  and  where  the  terms  thereof  shall  be  held,  and  it  is  deemed 
worthy  of  observation,  that  no  judicial  power  whatever  is  conferred 
by  the  Constitution  upon  the  Judge,  i\&  contra-distinguished  from  the 
court,  unless  he  can  derive  it  from  the  power  with  which  he  is  cbthed 
as  a  conserv<itor  of  the  peace  within  the  circuit  for  which  he  shall 
have  been  elected,  or  may  possess  the  power  of  adjudicating  certain 
cases  upon  writs  of  habeas  corpus,  by  virtue  of  that  clause  in  the  de- 
cUratioo  of  rights,  in  the  Constitution,  which  prohibits  any  suspensioii 
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of  the  privilege  of  the  writ  of  habeas  corpus,  aniess  where^  in  cases  of 
rebellion  or  invasion,  the  public  safety  majr  require  it;  and  it  will  bf 
ibund  upon  investigation  of  the  subject  that  there  is  no  other  instance 
in  which  he  is  possessed  of,  or  can  in  his  character  of  Judge  separated 
find  confra-distinguished  from  the  court,  exercise  judicial  power,  tbtt 
whole  6f  which,  except  it  is  otherwise  expressly  delegated  to  socnt 
Other  authority  or  tribunal  by  the  Constitution,  is  conferred  upon  and 
must  remain  the  courts,  and  Justices  of  the  Peace.  The  commoa 
tttW  defines  a  court  to  be  a  ^'  place  where  justice  is  judicially  admiD- 
istered,^'  and  therefore  to  constitute  a  court  there  must  be  a  place  ap* 
pointed  by  law  for  the  administration  of  justice,  and  some  persoA 
ttuthorized  by  law  to  administer  justice  at  that  place,  must  be  thert 
ibr  that  purpose.  Then,  but  not  otherwise,  there  is  a  court,  and  th« 
judicial  power  of  the  State  may  be  there  exercised  by  the  Judge  or  per* 
son  authorized  by  law  to  hold  it;  and  if  the  law  prescribed  no  tioie  for 
holding  the  court,  the  Judge  might  lawfully  hold  it  when,  and  as  ofteOi 
aft  he  chose*  So,  likewise,  if  the  place  was  left  to  his  election,  instead 
of  being  fixed  and  prescribed  by  law,  he  might  lawfully  set  in  judg^ 
ttieot,  where  he  pleased,  within  the  territorial  limits  prescribed  to  hk 
jurisdiction,  but  in  this  State  both  the  time  and  place  of  holding  tbt 
terms  of  the  Circuit  Court  in  each  county,  are  prescribed  by  lav^,  and 
tti  many  counties  the  duration  of  the  terms  limited  to  a  single  week)  it 
some  the  court  is  required  to  continue  in  session  until  the  busine^  be> 
fore  it  is  disposed  of;  but  under  particular  circumsfances,  and  subjeot 
to  certain  limitations  prescribed  by  the  statute,  a  special  term  of  nnj 
Circuit  Court  may  be  held  ^  for  the  trial  of  persons  confined  in  jail,** 
dr,  according  to  the  provisions  of  the  28th  section  of  the  43d  chapter 
^  the  Revised  Statutes,  page  233,  ^  special  adjourned  sessions  of  any 
court  may  be  held  in  continuation  of  the  regular  temtf  upon  its  beia|; 
m  ordered  by  the  court  or  Judge  in.  term  time,  and  entered  by  the 
Clerk  on  the  record  of  the  court;"  and  in  either  case  it  is  essential  that 
the  order  be  entered  on  the  records  of  the  court,  though  the  necessity 
for  such  record  is  more  forcibly  seen,  if  not  more  imperatiyely  required, 
In  the  former  than  it  is  in  the  latter;  because,  when  the  time  and  place 
tre  prescribed  by  law,  as  they  are  for  hdding  the  regular  teitns  by  k 
general  law  of  which  every  person  is  cognizant,  all  whom  duty  Inndit 
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or  iBtorcst  prompt?,  to  be  there  present,  know  the  time  and  placei 

when  and  where,  their  obligation  is  to  be  performed,  or  their  rights^  if 

tbej  be  suitors,  adjudicated ;  and  such  persons  are  for  most  purposes 

presumed  to  be  present  during  the  term  whatever  may  be  itsduiatioO) 

but  when  the  regular  term  has  expired  or  determined  bj  opcr<ition  of 

law,  or  bj  an  adjournment  to  the  next  succeeding  regular  term  tbetcc^ 

all  business  therein,  not  otherwise  disposed  of,  is  continued  by  operatioii 

of  law,  to  the  next  regular  term,  and  cannot,  except  in  the  particular 

cases  specially  provided  for  by  the  29lh  section  of  the  statute  above 

quoted^  be  adjudicated  prior  to  the  term  to  which  they  were  oeo- 

tioued,  and  those  concerned  are  under  no  legal  obligation  to  be  pr^ 

pared  therefor  at  a  previous  day ;  and  fuKhennore  in  regard  to  ths 

regular  terms,  nothing  is  dependent  upon  facts  to  be  made  out  and  r^ 

corded,  to  authorize  their  being  held,  as  must  be  the  case  in  regard 

to  special  terms  ordered  by  the  Judge  and  the  provbioos  of  the  sti^ 

tole.     We  simply  look  to  the  law  and  there  discover  the  time  ami 

place,  and  then  turn  to  the  record  and  ascertain  that  the  Judge  aa«> 

tborised  to  hold  the  court  was  then  and  there  present,  and  recognise 

IB  this  union  and  combination  of  circumstances  a  court  legally  consti* 

tated  and  vested  with  judicial   power;  the  adjudications  of  which 

Btiast  be  regarded  as  judicial*     Such  however  is  not  the  case  in  regard 

to  a  special  term,  the  authority  to  hold  which  depends  upon  the  following 

fiurts  and  circumstances.     1st*  That  some  person  is  confined  in  jail  who 

may  be  lawfully  tried  by  that  court  upon  some  criminal  charge*     3d* 

That  it  shall  not  interfere  with  any  other  court  to  be  held  by  the  sama 

Judge.    3d*  That  it  shall  not  be  held  within  twenty  days  of  the 

regular  term  of  such  court*    4th.  That  an  order  therefor,  as  required 

by  the  statate,  be  made  out  by  the  Judge,  and  by  him  transmitted  to 

the  Clerk;  and  5th.  That  the  same  be  entered  on  the  records  of  tfaa 

coort.     These  circumstances  are  considered  essential  to  the  legal  ap^ 

pointment,  constitution,  and  organization,  of  a  special  term  of  tht 

CTtrcmt  Court,  because  it  is  a  special  authority  conferred  upon  the 

Judge  to  accomplish  a  specific  and  specified  purpose  contrary  to  the 

general  and  regular  course  of  proceeding  prescribed  by  law,  and 

•  ^tfierefiire  being  a  special  power,  every  circumstance  necessary  to  its 
etereise  tiaast  exist  and  be  made  to  appear  of  record,  otherwise  the 
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power  cannot  appear  to  have  been  legally  exercised,  and  the  niost  im- 
portant circumstance  upon  which  the  right  of  power  of  the  Judge  to 
order  a  special  tcr/n  of  the  Circuit  Court  is  made  to  depend,  cannot 
judicially  appear  otherwise  than  by  being  made  of  record,  it  being  a 
matter  altogether  inpais^  and  if  the  law  docs  not  require  such  fact  (o 
Ke  made  of  record,  the  statutory  provisions  designating  a  lime  for 
holding  the  courts  is  nugatory,  and  the  Judge  may,  notwithstanding, 
bold  the  court  as  well  at  any  other  time,  and  proceedings  thereat  will 
have  to  be  regarded  as  judicial  and  warranted  by  law,  but  no  such 
construction  of  the  several  stiitutory  provisions  under  consideration  is, 
in  our  opinion,  justifiable,  because  it  would  defeat  the  whole  object  of 
their  enactment,-  and  leave  in  the  Judge  a  discretion  of  which  the 
Legislature  obviously  designed  to  divest  him.     By  authorizing  special 
terms  to  be  held  for  the  trial  of  persons  confined  in  jail,  the  Liegida* 
tare  intended  to  expedite  the  administration  of  justice  in  that  class  of 
cases  only  where  the  party  to  be  tried  is  deprived  of  his  liberty,  and 
the  power  of  the  court,  when  properly  organized,  is  limited  to  them, 
and  cannot,  in  our  opinion,  under  the  provisions  of  this  statute,  be  le> 
gaily  execised  over  any  person  not  confined  in  jail  when  the  order 
was  made,  which  must  be  at  least  ten  days  previous  to  the  commence- 
ment of  the  term.     Otherwise,  the  provisions  of  the  30th  and  31flt 
sections  of  the  43d  chapter  of  the  Revised  Statutes,  cannot  be  com- 
plied with,  which,  although  they  are  only  directory  to  the   Judge, 
sen*e  to  explain  and  illustrate  the  design  of  the  29th  section  before 
quoted.     The  former  requires  the  Judge,  in  bis  order  for  a  special 
term,  to  issue  a  venire  facias  to  the  SheriiT,  requiring  him  to  summon 
a  grand  jury  to  attend  such  special  term,  if  any  person  shall  be  con- 
fined in  jail  who  may  not  have  been  indicted.     And  the  latter  re- 
quires the  Judge  ordering  such  special  term,  when  the  same  shall  be 
ordered  under  the  provisions  above  quoted,  to  "  cause  a  notice  thereof 
to  be  served  on  the  attorney  for  the  State   prosecuting  for  such 
Circuit,  ten  days  before  the  commencement  of  such  special  term." 
Wc  are  therefore  satisfied  that  the  order  for  the  special  term  must  be 
made  at  least  ten  days  before  the  commencement  of  the  term,  and 
designate  the  persons  to  be  there  tried,  and  state  that  they  are  con- 
fined in  jail,  and  whether  they  have  been  indicted,  previoasly  or 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS.  255 

Dunn  against  the  State. 

otherwise,  and  if  they,  or  either  of  them,  have  not  been  indicted  for 
the  otflnce  for  which  he  is  to  be  there  tried,  the  order  must  contain  a 
direction  to  the  Clerk  to  issue  a  venire  facias  to  the  Sheriff,  requiring 
him  to  summon  a  grand  jurj  to  attend  such  special  term  of  the  court, 
which  order  must,  according  to  the  express  requisition  of  the  law,  be 
transmitted  to  the  Clerk,  and  be  bj  him  entered  on  the  records  of  the 
court,  when,  if  the  time  mentioned  in  the  order  for  the  special  term 
be  such  as  not  to  interfere  with  any  other  court  to  be  held  by  the 
same  Judge,  nor  "  within  twenty  days  of  the  regular  term  of  such 
court,"  so  that  it  does  not  come  within  the  prohibition  of  the  33d 
or  34th  sections  of  chapter  43  of  the  Revised  Statutes,  page  234, 
every  requisition  of  tlie  law  authorizing  such  special  term  having  been 
observed  and  complied  with,  if  the  record  shows  in  addition  thereto 
that  the  Judge  authorized  by  law  to  hold  such  court  was  present  at 
the  time  mentioned  in  the  order  for  such  special  term  at  the  place 
prescribed  by  law  for  holding  such  court,  the  court  will  be  legally 
constituted;  and  in  regard  to  such  persons  as  are  confined  in  jail  and 
designated  in  the  Judge^s  order,  may  legally  exercise  the  judicial 
power  vested  in  it  by  the  Constitution,  and  its  adjudications  in  such 
cases  will  possess  the  force  and  oblig<ation  of  judicial  acts  and  judicial 
authority,  because  the  record  and  iHe  law  furnish  conclusive  testimony 
that  (here  was  a  court  legally  organized  and  competent  to  determine 
Che  matter  judicially.  If  these  positions  be  not  true,  how  are  the 
extra-judicial  acts  of  a  Judge,  if  he  shall  assume  the  power  of  holding 
a  special  term  of  the  Circuit  Court  without  any  order  whatever  ap- 
jpointing  a  time  thereof,  or  any  notice  to  the  attorney  for  the  State,  or 
the  persons  to  be  tried  thereat,  to  be  distinguished  from  the  judicial 
^proceedings  of  the  court?  No  one,  we  will  presume,  would  undertake 
to  justify  such  assumption  of  power  by  the  Judge,  and  yet  if  the  facts 
and  circumstances,  the  existence  and  concurrence,  of  which  arc  under 
the  statute  indbpensable  to  the  authority  of  the  Judge  to  order  or  hold 
each  special  term,  may  be  omitted  in  the  order  therefor,  or  need  not  be 
set  (brth  in  the  record  of  the  court.  There  can  be  no  means  of  distin- 
gnishing  the  one  from  the  other,  and  such  acts  of  the  Judge  as  are  clear- 
ly unauthorized,  and  unquestionably  void,  would  nevertheless  carry 
with  them  and  bear  upon  their  face  incontrovertible  testimony  that 
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fliey  were  the  acts  and  proceedings  of  a  legally  constituted  court, 
which  is  contrary  to  every  principle  of  law  and  justice;  besides  which 
if  such  constraction  could  be  indulged,  it  would  placo  it  in  the  power 
of  the  Judge,  ifone  could  be  (bund  profligate  and  reckless  enough  fi>r 
the  purpose,  to  shield  the  guilty  from  merited  punishment,  or  jcopai^ 
dize  the  liberty  or  life  of  the  innocent  by  holding  a  special  term  of  the 
court  without  previous  notice,  or  any  opportunity  for  preparation  to  the 
one  party  or  the  other,  as  his  prejudices,  sympathies,  or  interest,  might 
induce  him  to  desire  the  conviction  or  acquittal,  preservation  or  destruc* 
tioD,  of  the  accused,  and  although  we  are  fully  assured  that  no  sach 
advantage  was  given  to  either  party  in  the  case  before  us,  and  we  do 
not  in  the  slightest  degree  censure  or  impugn  the  motives  of  the  Jadge 
before  whom  the  proceedings  were  had  in  this  case;  for  we  doubt  not 
he  acted  throughout  the  whole  course  of  the  proceeding  in  an  upright 
and  impartial  manner,  and  as  he  conceived,  legally,  in  the  discharge 
of  a  solemn  and  important  duty;  yet  it  is  very  clear  to  oor  nuiub 
that  the  law  under  consideration  was  never  designed  to  confer  such 
power  upon  any  Judge  as  would  enable  him  in  that  manner  (o  sport 
with  public  justice,  and  that  any  interpretation  thereof,  which  wooM 
admit  the  existence  of  such  power  in  any  Judge,  cannot  be  just;  and, 
therefore,  as  such  facts  and  circumstances,  as  are  indispensably  na- 
cessary  to  have  existed  in  combination,  before  the  Judge  could  legal' 
ly  order  a  special  term,  or  a  special  term  of  the  Circuit  Court  cooM 
be  held,  do  not,  from  the  record  before  us  appear  to  have  exsetedi, 
when  the  proceedings  in  this  case  subsequent  to  the  indictment,  mul 
issuing  of  the  capias  ad  respondendum,  took  place,  they  must  be  ooo* 
sidered  as  proceedings  before  the  Judge  simply,  as  contra-diatio- 
gaisbed  from  the  court,  and  cannot  be  regarded  as  the  judicial  pfo- 
ceedings  and  adjudication  of  the  Circuit  Court  of  Phillips  coudIj 
upon  the  charge  preferred  by  the  indictment  against  Dunn;  and  they 
are,  thereibre,  in  the  opinion  of  this  court,  corum  nonjudice  and  void, 
.which  being, the  case,  the  life  of  Dunn  cannot  be  considered  as  hai^ 
log  been  within  the  contemplation  of  law  put  in  jeopardy  thereby, 
and  therefore  there  is  no  necessity  for  us  to  decide  in  this  case  anj 
thing  as  to  the  effect  and  operation  of  the  proviskxi  in  the  Comtitatioa 
of  this  State,  as  well  a3  the  United  States,  that  ^  no  person  shall  for  the 
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tHBe  oflfenctt  be  twice  put  iu  jeopardy  of  life  or  limb,"  as  he  may  yet 
be  law&Hy  tried  precisely  aa  if  no  such  proceediog  had  ever  taken 
place  before  the  Judge. 

And  this  imposes  upon  ns  the  necessity  of  inquiring  into  and  ascer- 
tuning  whether  this  is,  under  the  circumstances,  a  case  within  tbeap^ 
peUate  jorisdiction  of ''this  court,  under  the  Constitution  and  the  lawt 
rcatrietiDg  and  regulating  the  right  of  appeal  to  this  court. 

In  the  second  section  of  the  slith  article  of  the  Constitution  it  iSf 
amongst  other  things,  ordained  that  ^^  the  Supreme  Court,  except  in  ^ 
oases  otherwise  directed  by  this  Constitution,  shall  have  appellate  ju^ 
risdiction  only,  which  shall  be  co-extensive  with  the  State  under  suck 
restrictieos  and  regulations  as  may  from  time  to  time  be  prescribed 
by  law."  This  fundamental  law,  solar  as  it  relates  to  the  present 
question,  does  not,  in  any  respect,  differ  materially  from  that  clause  in 
the  Constitution  of  the  United  States,  which  declares  that  ^.the  Su- 
preme Court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions,  and  under  such  regulations  as  the  Congress 
flhatt  make;"  in  commenting  upon  which,  and  defining  the  meaning  of 
tjhe  terms  **  appellate  jurisdiction,"  as  there  used,  Judge  Story y  in  the 
tldrd  vokune  of  his  Commentaries  on  the  Constitution,  page  626,  says 
^  the  essential  criterion  of  appellate  jurisdiction  is  that  it  revises  and 
eerrects  the  proceedings  in  a  cause  already  instituted,  and  does  n9t 
create  that  cause  in  refi^ence  to  judicial  tribunals:  an  appeUate  juris- 
diction,  tberefiure,  necessarily  inopliesthat  the  subject  matter  has  been 
already  instituted  in,  and  acted  upon,  by  some  other  court,  whose 
judgment  or  proceedings  are  to  be  revised*  This  appellate  juris- 
Action  may  be  exercised  in  a  variety  of  forms,  and,  indeed,  in  any 
form  which  the  Legislature  may  choose  to  prescribe,  but  still  the  sub- 
stance most  exist  before  the  form  can  be  applied  to  it.'' 

To  operate  at  all  then,  under  the  Constitution  of  the  United  States,  * 
it  is  not  sufficient  that  there  has  been  a  decision  by  some  <>fficer  or 
department  of  the  United  States.  It  must  be  by  one  clothed  with 
jndicial  authority  and  acting  in  a  judicial  capacity.  And  it  is  upon 
this  principle  that  the  Supreme  Court  of  the  United  States,  in  the  case 
of  JMbf6wry  vs.  Madison^  reported  1  Cratich^  175,  and  1  PHif9*  ContL 
Asp.  S67,  refused  to  entertain  jurisdiction  of  that  case,  which  was  an 
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application  for  a  writ  of  mandamus  to  the  Secretary  of  State  of  the 
United  States,  directing  him  to  deliver  to  Marburj  his  commissioo  as 
Justice  of  the  Peace  for  the  county  of  Washington,  in  the  District  of 
Columbia,  and  decided  that  it  was  neither  a  case  within  the  appellate 
or  original  jurisdiction  of  the  Supreme  Court,  as  unalterably  defined 
and  prescribed  by  the  Constitution;  and  held  so  much  of  the  act  of 
Congress  to  establish  the  judicial  courts  of  the  United  States  as  puiv 
ported  to  authorize  the  Supreme  Court  ^^  to  issue  writs  of  mandamu$ 
in  cases  warranted  by  the  principles  and  usages  of  law,"  to  any  per* 
son  holding  office  under  the  ^^  authority  of  the  Utaited  States,"  other 
than  the  judicial  courts  of  the  United  States,  to  be  repugnant  to  the 
Constitution,  and  therefore  void,  and  the  principle  upon  which  thk 
decision  was  made  has  never,  within  our  knowledge,  been,  and,  in  oar 
opinion,  never  can  be,  successfully  controverted. 

And,  in  Qur  opinion,  the  same  language,  as  it  is  used  in  that  clause 
of  the  Constitution  of  this  State,  now  under  consideration,  must  receive 
the  same  construction,  and  have  the  like  application  given  to  it  as 
has  been  given  thereto,  and  used  in  the  Constitution  of  the  U.  States; 
for  they  are  used  in  reference  to  the  same  object,  that  is,  to  define  in 
part  the  jurisdiction  of  the  Supreme  Court,  and  were  adopted  by  those 
who  framed  the  Constitution  of  this  State,  with  a  full  understanding 
of  their  application,  as  ascertained  and  defined  by  the  adjudications 
and  commentaries  aforesaid;  and,  therefore,  it  is  reasonable  to  pre* 
same  that  they  were  not  designed  to  include  any  thing  more  than  they 
are  understood  and  held  to  embrace  by  the  construction  which  they 
had  previously  received;  and  it  is,  therefore,  to  our  minds,  manifest 
that  the  appellate  jurisdiction  of  this  court  does  not,  and  under  the 
Constitution  can  never  be  made  to  extend  to  the  proceedings  or  deci- 
sion of  any  officer  or  tribunal  whatever,  other  than  the  judicial  pro> 
ceedings  or  determinations  of  some  court  or  Justice  of  the  Peace 
vested  with  some  portion  of  judicial  power  by  or  under  the  authority 
of  the  Constitution  itself;  and  as  we  have  already  determined  that  the 
proceedings  which  fiiom  the  record  before  us  appear  to  have  taken 
(dace  subsequent  to  the  indictment  being  returned  at  the  regular  term 
of  the  Circuit  Court,  in  May  1839,  must  be  considered  as  proceed- 
ings before,  and  decisions  of,  the  Ju<lge  simply,  and  not  of  the  cooit, 
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and  that  thej  are  coram  nonjudice*  It  follows,  as  a  necessary  conse- 
quence, that  the  Superior  Court  has  not  appellate  jurisdiction  of  the 
case,  wherefore  the  same  ought  to  be,  and  hereby  is,  dismissed  from 
this  court.  But  from  the  proceedings  which  appear  by  the  record 
before  us  to  have  taken  place  before  the  Judge  of  the  Circuit  Court  of 
Phillips  county,  in  relation  to  the  crime  with  which  the  appellant 
stands  charged  by  the  indictment  returned  into  said  Circuit  Court,  and 
still  pending  therein  against  him  for  adjudication,  we  consider  it  our 
duty  to  exercise  the  authority  vested  in  the  Supreme  Court  by  the 
Constitution,  by  suspending  absolutely  all  of  the  proceedings  in  this 
cause  had  before  the  Judge  of  the  Circuit  Court  of  Phillips  county 
aforesaid,  since  the  adjournment  or  expiration  of  the  regular  term  of 
said  court,  which  commenced  on  the  furst  Monday  of  May,  A.  D. 
1839,  as  the  same  appear  to  hare  taken  place  improvidently,  irregu- 
larly, and  illegally,  and  to  have  been  entered  on  the  records  of  said 
court  as  parcel  of  the  judicial  proceedings  thereof,  and  the  Clerk  of 
this  court  is  hereby  directed  and  required  to  issue  a  writ  of  superse- 
deas, without  delay,  to  the  Judge  of  said  Circuit  Court,  and  the  She- 
riff of  said  county  of  Phillips,  commanding  them,  and  each  of  them, 
to  supersede  and  desist  absolutely  and  for  ever  from  further  proceeding 
in  the  execution  of  the  said  extra-judicial  sentence  of  death  pro- 
nounced against  the  said  Hiram  Dunn,  which  appears  by  the  record 
before  us  to  have  been  entered  on  the  record  of  said  Circuit  Court  on 
tbe  17tb  day  of  August,  A.  D.  1839. 
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^  l<»  Tm  Stats  ngainit  William  W.  Stsybiiion. 

On  Quo  Waxrakto. 

Mtttert  of  fact  set  up  in  any  pleading  are  upon  demurrer  regarded  aa  admitted  to  bo 
true ;  and  ibe  aimple  queaiion  presented  ia,  aa  to  their  legal  auffioiency. 

But  it  ia  facta  only,  and  not  inferences  or  deductions  of  the  pleader,  that  are  to  be  taken 
aa  tree ;  and  such  inferences  or  deductions,  though  iroprovidentljr  or  needlessly  ani 
improperly  stated,  are  to  be  altogether  disregarded  as  irrelevant  and  imrertinent. 

And  an  allegation  that  a  particular  law  was  in  force  at  a  particular  time,  ia  within  ihlt 
rule ;  and  ia  not  s  fact,  the  truth  whereof  ia  admitted  by  demurrer. 

The  etaiute  approved  March  3rd,  1838,  concerning  the  office  of  Commiaaioner  •t 
Public  Buildmgs,  was  not  in  force  from  and  after  ita  passage.  Like  other  tmm 
paaaed  at  that  eeaaion,  it  did  not  take  effect  until  the  proclamation  of  the  Govemoc. 

This  was  a  writ  of  9110  warranto^  sued  out  and  prosecuted  \)J  ^t  ai^ 
CoiDey  for  the  State  m  the  Supreme  Court,  by  whicb  the  defendwit 
was  commanded  to  appear  and  answer  unto  the  State  of  Aricansas^ 
and  show  by  what  warrant  he  exercised  the  franchise  of  CommissioDer 
of  PubKc  Buildings  of  the  State  of  Arkansas,  and  had  entered  ialo> 
and  upon,  and  used  the  powers,  rights,  and  privileges,  thereunto  a^ 
pertaining,  it  being  alleged  that  no  legal  or  vaKd  grant  of  said  lirati- 
cfajse  had  ever  been  made  to  said  William  W.  Stevenson^  by  afed 
mder  the  authority  of  said  State.  To  this  mandate  the  defebdaot 
appeared  and  pleaded  with  ^profert  as  his  warrant  for  the  exercised 
said  franchise,  a  commission  issued  by  the  Governor  under  the  seal  of 
Stale,  countersigned  by  the  Secretary  of  State,  bearing  date  the  Slat 
day  of  July,  A.  D.  1839,  whereby  he  was  in  due  form  of  law  ap- 
pointed and  commissioned  by  the  Governor,  Commissioner  of  Public 
Buildings,  *^  to  fill  the  vacancy  occasioned  by  the  resignation  of  Samuel 
H.  Hempstead,"  and  authorized  and  empowered  to  hold  said  office 
during  the  time  prescribed  by  law;  that  he  had  duly  qualified  as  such 
Commissioner  by  taking  the  oath  of  office  prescribed  by  law,  which 
was  endorsed  on  said  commission,  and  that  before  entering  on  tho  da* 
ties  of  his  said  office  he  gave  bond  to  the  State  with  security  in 
the  penal  sum  of  ten  thousand  dollars,  conditioned  in  the  manner 
'  prescribed  by  law,  which  had  been  approved  by  the  Governor. 
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T»  thit  plea  the  State,  by  her  Attoraejr,  replied  in  substance,  that 
die  ought  not,  bj  reason  of  any  thing  bj  said  Stevenson  in  his  said 
plea  alleged  ^  to  be  barred  finom  having  her  aforesaid  writ  against 
UiiH'fliemd  William  W.  Stevenson,"  because,  she  says,  that  by  an  act 
of  tb^  General  Assembly  of  the  State  of  Arkansas,  approved  March 
3d,  A.  D.  1838,  entitled,  ^^  an  act  providing  for  the  appointment  of 
ComraisBioDer  of  Public  Buildings,"  and  which  act  was  in  full  force 
trom  and  after  the  said  day  of  its  approval,  and  thenceforward  con- 
tinued to  be,  and  now  is,  a  part  of  the  law  of  the  land,  it  was,  anxmg 
other  things,  enacted  that  there  should  be  elected  by  the  (general 
A«embly,a  Commbsioner  of  Public  Buildings,  who  should  be  commis- 
sidoed  by  the  Grovemory  and  hold  his  office  for  the  term  of  two  yean, 
and  that  the  G>mmissioner  appointed  thereunder  should  hold  the  6nt 
term  of  his  said  office  only  until  the  end  of  the  next  session  of  the 
Creoeral  Assembly  thereafter:  and  that  so  much  of  an  act  of  said 
Greoeral  Assembly,  approved  the  fourth  day  of  November,  A*  D* 
1836,  as  authorized  the  Governor  to  appoint  a  Commissioner  of  Pu^ 
Kc  Buildings,  should  be,  and  the  same  was,  by  the  act  first  aforesaid 
repealed:  askl  the  said  State  avers  that  at  the  next  session  of  the 
Genend  Assembly,  after  the  passage  and  approval  of  the  act  first 
aforesaid,  to  wit:  on  the  1 1th  day  of  December,  A.  D.  1838,  the  act 
first  aforesaid  being  then  in  full  force  as  aforesaid,  at  an  election  for 
Commissioner  of  Public  Buildings  aforesaid,  held  on  said  last  meii- 
iioaed  day,  in  joint  meeting  by  the  two  houses  of  the  General  Asseoi* 
bly  aforesaid,  under  and  by  virtue  of  the  act  first  aforesaid,  in  the 
Representative  hall  of  the  State  of  Aricansas,  the  President  of  the 
Senate  and  Speaker  of  the  House  of  Representatives  presiding,  upon 
«  joint  vote  of  said  two  houses,  taken  in  accordance  widi  law,  one 
Richard  C.  Hawkins^  a  citizen  of  the  State  of  Arkansas,  received  a 
majority  of  aB  the  votes  so  then  and  there  given  by  said  two  houses, 
«si  joint  vote,  for  said  office  of  Commissioner  of  INiblic  Buildings,  he, 
•the  said  Richard  C.  Hawkins,  being  then,  and  now,  a  citizen  of  said 
State,  and  then  and  thenceforward  until  this  time,  and  now  eligible  to 
•aid  ofice,  and  by  law  competent  to  hold  the  same,  and  receive,  hold, 
Imve,  and  enjoy,  all  and  singular  the  privileges,  rights,  and  fran- 
tUamy  profits,  salary,  aoid  emoluments,  of  said  office;  and  he,  the  said 


Digitized  by  VjOOQ IC 


202  CASES  IN  THE  SUPREME  COURT 

The  State  against  Stevenson. 

Richard  C.  Hawkins,  was  taken,  and  then,  to  wit:  on  said  eleventh 
day  of  December,  A.  D.  1838,  in  the  presence  of  said  two  houses  of 
said  General  Assembly,  in  said  Representative  hall  of  the  capitol  of 
said  State,  declared  bj  said  Speaker  and  President  to  be  duly  elected 
Commissioner  of  Public  Buildings  of  the  State  of  Arkansas;  and  he, 
the  said  Richard  C.  Hawkins,  then  and  there  in  manner  aforesaid, 
was  duly  elected  such  Commissioner  of  Public  Buildings  for  the  term 
prescribed  by  law,  to  wit:  for  the  term  of  two  years  from  said  day  of 
said  election,  fully,  to  be  complete  and  ended  on  the  1 1th  day  of  De- 

^  cember,  A.  D.  1840. 

And  the  said  State  further  avers  that  the  said  office  of  Commi^oner 
of  Public  Buildings  then  was,  and  thence  hath  continued  to  be^  and 
still  is,  the  same  office  which  the  said  William  W.  Stevenson  hath, 
as  in  said  writ  alleged,  intruded  into  add  usurped ;  and  she  further 
avers  that  on  the  17th  day  of  December,  A.  D.  1838,  the  said 
Speaker  of  the  House  of  Representatives  and  President  of  the  Senate, 
issued,  granted,  and  delivered,  to  the  said  Richard  C.  Hawkins,  their 
certificate,  in  due  form  of  law,  as  such  Speaker  and  President,  of  big 
election  as  aforesaid,  and  right  to  hold  the  office  aforesaid,  and  which 
said  certificate  of  election  was,  by  the  said  Richard  C.  Hawkins,  on 
the  21st  day  of  December,  A.  D.  1838,  transmitted  to,  and  came  to, 
the  hands  of  the  (Jovernor  of  the  State  of  Arkansas;  and  further,  tiiat 
CD  the  said  day  and  year  last  mentioned,  the  said  Richard  C.  Hawkins, 
together  with  two  good  and  sufficient  securities,  made  and  executed  thdr 

joint  and  several  bond,  in  writing,  in  the  sum,  and  with  the  condition, 
required  by  the  act  first  aforesaid,  in  due  form  of  law,  and  in  conibnnity 

'with  the  requisitions  of  the  said  act  first  aforesaid,  as  the  official  bond 
of  said  Richard  C.  Hawkins;  and  that  the  said  Richard  C.  Hawldos, 
on  the  day  and  year  last  aforesaid,  transmitted  to  said  Gk>veraor  hit 
said  official  bond;  and  thereailer,  to  wit:  on  the  27th  day  of  Decem- 
ber, A.  D.  1838,  he,  the  said  Richard  C.  Hawkins,  filed  said  bond 
in  the  office  of  Secretary  of  State  of  the  State  of  Arkansas,  and 
that  the  said  bond  hath  thence  continued  to  remain,  and  still  doth 
remain,  in  said  office  of  said  Secretary  of  State;  and  fur&er,  the  said 
State  avers  that  on  said  27tb  day  of  December,  A.  D.  1838,  the 
laid  Richard  C.  Hawkins,  did  take  before  Jesse  Brown,  Esq.,  an  ad- 
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ing  Justice  of  the  Peace  in  and  for  the  county  of  Pulaski,  the  oath  of 
office,  bj,]aw  bj  him  required  to  be  taken  as  such  Commissioner,  (he^ 
the  said  Jesse  Brown,  being  then  and  there,  by  law,  authorized  to  ad- 
minister the  same,)  and  thereby  accepted  said  office.  And  so  the 
said  State  saith  that  the  said  Richard  C.  Hawkins  did,  on  said  1 1th 
day  of  December,  A.  D.  1838,  become,  by  the  election  aforesaid,  Com- 
missioner of  Public  Buildings  for  said  State,  for  and  during  the  full  term 
of  two  years  therefrom,  to  wit:  until  the  11th  day  of  December,  A*  D» 
1840:  and  thence  hath  continued  to  be,  and  now  is  in  law,  and  by  the 
law  of  the  land,  such  Commissioner  of  Public  Buildings,  and  that  the 
laid  office  hath  not  at  any  time  since  the  said  llth  day  of  December, 
A.  D*  1838,  hitherto  been  vacated,  nor  is  it  now  vacated  by  said 
Hawldns,  either  by  his  own  act,  or  by  operation  of  law;  and  that  said 
Hawkins  hath  not  at  any  time  since  said  llth  day  of  December, 
A.  D*  1838,  hitherto  become,  or  been,  nor  is  he  now,  ineligible  to  said 
office,  or  incompetent  to  hold  the  same;  nor  hath  he  at  any  time  hith- 
erto resigned,  or  yielded  up  the  same,  and  so  the  said  State  saith,  and 
avers  it  to  be  true,  that  when  the  said  William  W.  Stevenson  was  so, 
as  in  hk  said  plea  alleged,  appointed  by  said  Governor,  to  the  of- 
fice  aforesaid,  to  wit:  on  the  31st  day  of  July,  A.  D.  1839,  there  was 
no  vacancy  existing  in  said  office,  but  that  the  same  was  then  in  law 
held  by  said  Richard  C.  Hawkins;  and  that  the  said  appointment  of 
the  said  William  W.  Stevenson  was,  when  the  same  was  so  made,  as 
in  his  said  plea  alleged,  and  still  is,  utterly  null  apd  void,  and  confers 
upon  said  William  W.  Stevenson  no  right  or  warrant  to  hold  said 
office,  or  etjoy  the  rights,  privileges,  franchises  and  emoluments, 
thereof,  and  this  the  said  State  is  ready  to  verify;  wherefore,  by  her 
said  attorney,  she  prays  judgment,  and  that  the  said  William  W. 
Stevenson  be  ousted  of  the  franchises  aforesaid,  &c* 

The  defendant  demurred  to  this  replication,  and  stated  specially  in 
bis  demurrer,  as  the  ground  thereof,  ^  that  it  is  not  in  the  said  replica- 
tioQ  alleged  that  the  said  Richard  C.  Hawkins,  therein  mentioned, 
ever  obtained  or  had  any  commission  from  the  Governor  of  the  State 
of  Arkansas  to  use  or  exercise  the  aforesaid  office  of  Commissioner  of 
Public  Buildings." 
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The  State,  by  ber  attorney,  joiQed  in  demurrer,  and  after  arga* 
ment,  the  matters  in  law  arising  thereupon  were  submitted  to  the 
court. 

Watkins  &  Hempstead,  for  the  respondent: 

The  defendant,  in  bis  pleading,  has  set  out  a  commissioD  (torn  the 
Groremor  of  the  State,  under  seal,  bearing  date,  to  wit:  on  the  Slsfe 
day  of  July,  A.  D.  1839,  and  it  is  not  pretended  that  the  person  ift 
whose  behalf  this  quo  zoarranto  is  sued  out,  ever  had  a  commiasion  for 
the  same  office. 

The  Constitution  establishes  the  judicial  co-ordinate  with  the  execu- 
tive department,  and  also  with  the  Legislature.  That  one  haa  no  jo^ 
risdiction  over  the  other  is  beyond  doubt,  and  this  principle  is  affirmed^ 
if  it  required  affirmance,  in  the  deci^on  of  the  case  of  Hazokiru  vs.  As 
Governor.     1  Ark»  Rep. 

In  that  case  it  is  expressly  held  that  the  Constitutioo  assigns  to  the 
office  of  Governor  no  ministerial  acts,  and  that  the  law  can  impoie 
none — ^that  if  it  does,  their  performance  cannot  be  compelled.  This 
is  a  necessary  result  ftom  the  nature  of  the  powers  with  which  the  ex«« 
ecutive  is  clothed,  that  is,  they  are  political,  and  therefore  must  nece** 
sarily  possess  a  political  discretion,  for  the  use  and  abuse  of  which  be 
is  responsible,  not  to  the  judiciary,  but  in  the  mode  prescribed  in  the 
instrument  that  confers  that  discretion  upon  him. 

Each  department  has  the  right  of  judging  and  construing  the  Con- 

^  stitution  for  itself,  according  to  the  best  lights  they  may  have  on  the 

subject  respecting  the  peculiar  powers  and  duties  conferred  upon  eachf 

and  the  exposition  of  one,  touching  its  own  duties,  cannot  at  all  hind 

the  other  departments. 

The  decision  of  the  (governor  upon  all  legal  and  constitutional 
questions  is  final  and  conclusive,  so  far  as  regards  the  performance  of 
his  own  duties,  and  the  same  principle  applies  to  the  other  two  co-or- 
dinate departments.  Hence,  we  respectfully  contend  that  when  an 
individual  is  once  commissioned  by  the  Grovemor  acting  under  the 
Constitution,  that  the  judiciary  cannot  inquire  into  the  right  of  die 
commissioned  individual  to  hold  the  office,  much  less  into  the  daim  of 
one  who  has  no  commission  at  all. 
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This  may  seem  a  bold  position,  but  it  is  nevertheless  sustained  hf 
priaciples  deduced  from  the  Constitution  and  countenanced  by  the 
decision- of  this  court,  to  which  reference  has  been  made. 

The  Constitution  in  section  15,  article  5,  declares  that  ^  vacancief 
that  may  happen  in  offices,  the  election  to  which  is  vested  in  the  Gene* 
nd  Assembly,  shall  be  filled  by  the  Governor  during  the  recess  of  the 
General  Assembly,  by  granting  commissions  which  shall  expire  at  the 
cfeidl  of  ttie  next  session." 

The  tSth  section  of  the  same  article  provides  that  ^^  all  commtf^ 
ifoQs  shall  be  in  the  name  and  authority  of  ttie  State  of  Arkansas,  be 
sealed  with  the  seal  of  the  State^  signed  by  the  Governor,  and  attested 
^  the  Secretary  of  State." 

One  section  diows  how  and  when  an  appointment  is  to  be  made^ 
the  o&er  how  it  shall  be  evidenced. 

TheGUMremor  detenmnes  upon  this  grant  of  power  when  a  vacancy 
ftai  happened,- and  makes  an  appointment,' which  is  evidenced  by  the 
eommisNon  which  he  signs.  It  may  readily  be  conceived'  that  he 
■njrenv  ^^id  that  he  may  suppose  a  vacancy  to  exist,  when,  in  point 
of  &ct,  there  is  none.  Yet  what  tribunal  can  gainsay  his  decision^ 
or  set  it  aside  and  declare  that  no  vacancy  has  happened,  and  that 
the  person  commissioned  shall  not  exercise  the  duties  of  the  office  to 
which  he  has  been  appointed?  Each  department  possesses  the  right 
of  judging  of  the  Constitution  for  itself,  and  its  decision  is  final  as  re- 
gards the  performance  of  its  own  duties.  1  Ark.  Rep.^  Hawkins  vt* 
ilk  Ghvemor. 

Of  what  utility  is  that  right  of  judging  if  another  branch  of  the 
government,  equal  only  in  power,  could  review  the  grounds  upoa 
which  a  decision  is  made,  and  declare  that  the  facts  necessary  to  sup* 
port  it  did  not  exist,  or  that  it  is  formed  upon  a  mistaken  apprehension 
of  the  Constitution}  Can  any  principle  be  conceived  more  danger^ 
oU9to  the  stability  of  the  State  government;  more  certain  to  destroy 
flie  equiKbrium  df  power  which  suppoits  and  sustains  the  operations  of 
eodi  department! 

The  judiciary  have  solemnly  disclaimed  the  exercise  of  any  au- 

ttoritf  over  the  Exieeutive.    Yet  what  language  could  m  forcibly 

wptmk  a^  assumption  of  judicial  supremacy,  to  gravely  review,  peN 
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haps,  for  the  purpose  of  annulIiDg,  the  exercise  of  constitutioDal  pow- 
er by  the  Executive?  Would  not  his  powers  be  a  mere  motkeiy,  if 
whatever  he  done  in  his  political  character  might  be  rightfully  an- 
nulled by  a  co-ordinate  tribunal?  In  vain  have  his  constitutional  da- 
ties  been  defined  and  means  extended  to  him  to  perform  thero,  if 
what  he  performs  in  his  executive  capacity  is  not  to  be  considered  as 
matters  res  adjudicata. 

Again,  it  is  provided  that  each  house  of  the  General  Assembly  shall 
judge  of  the  qualifications,  returns,  and  elections,  of  its  own  members. 
Sec.  15,  Art.  4.  The  right  of  thus  judging  is  exclusive  of  every  other 
jurisdiction.  Party  spirit  may  disregard  the  dictates  of  justice  and 
law,  and  a  person  adjudged  to  be  a  member  of  either  house,  when  it 
18  a  notorious  fact,  evidenced  by  election  returns,  that  his  opponent  is 
the  choice  of  the  people,  in  whose  person  their  most  sacred  privilege 
has  been  audaciously  violated.  Yet  where  is  the  remedy?  Where 
can  the  disappointed  aspirant  for  public  honor  obtain  redress?  Could 
he  apply  to  this  court  for  a  writ  of  quo  warranto  against  his  successfbl 
adversary?  If  the  writ  was  permitted  to  issue  at  all,  could  this  court, 
by  possibility,  judge  between  the  qualifications  of  the  two,  investigate 
the  returns,  and  determine  which  was  entitled  to  a  seat,  when  the 
power  is  exclusively  vested  elsewhere?  Would  this  court  dare  to  go 
behind  the  vote  of  the  house,  as  exhibited  in  the  journal,  to  settle  a 
contested  claim  to  a  seat?  Would  a  quo  warranto  be  permitted  to 
issue  when  the  judgment  of  this  court  could  rightfully  do  nothing  more 
than  affirm  the  decision  of  the  house,  and  that  too,  upon  the  vote  of 
that  house?  Would  this  court  gravely  adjudicate  that  the  person  who 
was  voted  to  be  the  sitting  member  was  in  reality  so^  as  appeared  by  the 
vote  on  the  journal? 

Again,  no  person  shall  be  a  Senator  who  shall  not  have  attained 
the  age  of  thirty  years,  who  shall  not  be  a  free  white  male  citizen  of 
the  United  States,  who  shall  not  have  been  an  inhabitant  of  this  State 
one  year,  and  who  shall  not  at  the  time  of  his  election  have  an  actual 
residence  in  the  district  he  may  be  chosen  to  represent.  Sec  6,  art. 
4,  Const. 

What  if  one,  or  all,  these  qualifications  should  be  wanting  in  the 
person  chosen  as  Senator,  where  would  the  right  of  investigating  and 
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finallj  deciding  reside?    In  the  judiciary!    No;  it  is  a  power  not 
granted  to  that  department,  but  expressly  vested  in  another* 

Under  what  clause  of  the  Constitution — by  what  implication 
18  it  that  either  the  executive  or  judicial  branch  can,  in  the 
dightest  degree,  interefere — in  the  remotest  impair  the  decision 
of  either  bouse,  as  to  the  qualification  of  members,  or  as  to  the 
right  of  one  to  a  seat  which  has  been  contested?  By  what  ex* 
portion  18  it  that  a  court,  confessedly  destitute  of  any  authority  to  con- 
trol or  determine  a  matter  in  any  way,  is  yet  invested  with  the  tre- 
mendous power  of  annulling  the  decision  made  on  the  same  matter  by 
a  competent  body — a  decision,  in  its  very  nature,  placed  beyond  the 
reach  of  co-ercion  from  any  quarter?  If,  in  these  analagous  instances, 
the  judiciary  would  not,  nay,  could  not,  interfere  by  direct  means, 
or  indirect  agency,  we  triumphantly  ask  how  it  can  take  a  single  step 
in  investigating  the  facts  of  the  present  case,  or  at  all  events,  go  be- 
hind the  commission  pleaded  by  the  incumbent  of  the  office. 

Is  there  any  difference,  in  principle,  between  this  decision  made 
by  the  Governor  as  to  a  vacancy  followed  by  a  commission,  and  one 
that  would  be  made  by  either  house  of  the  General  Assembly  as  to 
the  right  of  members  to  a  seat?  If  the  latter  would  be  final  and  con- 
clusive in  every  particular,  what  reason  can  be  urged  to  exempt  an 
exercise  of  the  appointing  power,  under  section  15,  article  5,  of  the 
Constitution,  by  the  G^ovemor,  from  the  same  rule? 

Will  this  court  undertake  to  say  that  a  vacancy  did  not  exist  in  the 
office;  and  that,  therefore,  the  Governor  had  no  right  to  appoint? 
Shall  his  decision  be  reviewed  when  it  is  made  in  the  exercise  of  a 
political  constitutional  power,  and  final  and  conclusive — indeed,  can 
be  reviewed  in  no  other  light  than  as  a  matter  res  adjudicata  in  every 
sense  of  the  term,  expressly  declared  so  to  be,  by  the  spirit  of  that  in- 
strument? And  yet  the  court  must  do  this  if  it  looks  beyond  the  evi- 
dence of  right  exhibited  by  the  respondent.  Where  is  the  substantial 
difference  between  exercising  authority  directly  and  boldly  over  the 
Executive,  and  annulling  every  act  which  he  may  perform  in  his  politi- 
cal capacity?  In  both  events  the  constitutional  power  of  the  Execu- 
tive is  at  an  end,  and  his  independence,  as  the  political  representative 
of  the  State^  is  not  more  effectually  prostrated,  when  he  performs  the 
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bidding  of  a  court,  than  when  that  court  sits  in  judgment  on  his 
conduct,  investigates  whether  he  has  properly  or  improperly  dis- 
charged his  duties,  and  as  a  finishing  stroke  to  this  solemn  farcical  im- 
peachment adjudges  that  he  has  done  an  act  which  is  void^  illegal,  aod 
unconstitutional.  His  functions  could  not  be  more  effiectaally  panip 
lyzed  by  direct  glaring  usurpation,  than  by  a  judicial  nullification  of 
what  he  has  done.  Can  it  be  supposed  for  a  moment  tbajt  the  con* 
Fention  ever  contemplated  such  a  state  of  things — such  a  spectade  of 
clashing  jurisdiction  and  governmental  disorganization?  If  they  didi 
how  unwise,  how  foolish,  not  to  have  provided  some  mode  by  which 
collisions  between  the  difierent  departments  might  be  adjusted*  If 
the  principle  is  once  established  that  the  decision  or  action  of  one  de* 
partment  on  a  matter  which  appropriately  belongs  to  it,  m^  be  ce- 
viewed  and  acted  upon  by  another,  such  collisions  must  arise  pregnant 
with  danger  to  the  perpetuity  of  the  compact.  Such  a  doctrine  wiB 
never  be  judicially  sanctioned. 

Moreover,  it  is  contended  that  no  court  will  ever  do  an  idle  or  nu- 
gatory acty  or  pronounce  a  judgment  which  cannot  be  execatecL 
Suppose  a  judgment  of  ouster  was  given  against  the  re^ondent,  tb^ 
person  claiming  the  office  would  be  put  as  far  from  obtaining  the  evi- 
dence by  which  he  could  rightfully  exercise  the  duties  of  it  as  he  ever 
ivas — we  mean  a  commission.  Jhe  court  might  declare  that  he  wai 
duly  elected,  but  could  not  commission,  and  the  judgment  coold  be 
no  subslitute  for  that  necessary  evidence  of  official  right,  becaose  the 
Constitution  has  prescribed  a  difierent  kind  to  emanate  from  a  diflfer- 
^nt  source.  That  all  elective  officers,  whether  civil  or  military,  ex- 
4:ept  bank  officers,  must  be  commissioned  by  the  Governor  before  they 
can  act,  needs  no  argument  or  illustration — to  mention  it  is  sufficient 
iSec.  13,  arU  5,  Const. 

It  is  farther  contended  that  even  on  the  facts  of  the  case,  the  indi- 
iridual  on  whose  behalf  the  writ  is  taken  out  is  not  entitled  to  the  of* 
fice$  because,  the  law  under  which  the  election  for  a  ComanssioQer 
j^  Public  Buildings  was  held  in  1838,  was  not  in  force. 

It  is  a  law  of  a  general^  public^  and  perrnaneni  nature,  niihout  m 
m\fiircing  clauae^  and  could  not  be  considered  in  force  until  Ihe  iai»> 
loice  of  the  Governor's  proclamation  declaring  that  the  Revised 
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Statutes  were  printed  and  ready  for  delivery,  or  by  further  legidation* 
Bev*  Code,  p.  699* 

The  election  was  held  on  the  11th  day  of  December,  1838,  when 
tbe  only  law  in  force  vested  the  appointment  of  a  CommisskHier  in  the 
Governor.  See  act  of  November  4th,  1836,  aatborizing  the  sale  of 
the  five  sections. 

On  the  13th  of  the  same  month  an  act  to  put  in  force  an  act 
entitled  ^  an  act  providing  for  the  appointment  of  ConMnissioner  ^ 
Public  Buildings,  approved  3d  March,  1838,"  was  approved  by  the 
(Sovenior,  aod  such  approval  reported  to  the  proper  braAch  of  the 
Legislature*  This  was  therefore  the  first  time  that  a  valid  election 
could  be  held  for  such  an  office.    Pamphlet  Acts,  1838,  p.  05. 

For  the  act  thus  put  in  force  and  improperly  excluded  from  the 
Revifted  Statutes,  sec  Pamphlet  Acts  of  1837,  '38,  p.  84;  for  the  elec- 
tioB,  vide  Home  Journal  289, 290. 

On  the  13th  December,  a  resolution  passed  the  House  of  Repre- 
sentatives declaring  the  election  on  the  11th  null  and  void,  by  a  vote 
of  thirty-six  to  nine,  which  resolution  was  sent  to  the  Senate,  but  not 
favorably  acted  on.     Vide  House  Journal  of  1838,/>.  301. 

No  election  was  ever  held  afterwards,  and  the  Legislature  ad- 
journed sine  die.  The  Governor  filled  the  vacancy  in  the  office  by 
appointment,  as  his  constitutional  duty  required. 

We  are  reasting  a  novel  position — thai  a  valid  election  was  held  un* 
der  a  law  when  there  toas  no  law ! 

Whatever  the  facts  may  be,  we  mainly  rely  on  the  principle  that 
this  court  cannot  step  behind  the  commission  to  the  respondent,  that  it 
fiiroishes  evidence  of  his  right  to  exercise  the  duties  of  the  office  which 
ia  now  a  subject  of  contest  without  hindrance  or  interruption  fimn 
«oy  quarter. 

All  of  which  is  respectfuUy  submitted. 

Pkb,  for  the  State: 

In  arguing  the  demurrer  two  positions  are  assumed  by  the  respond- 
ents counsel. 

Firaty  he  contends  that  inasmuch  as  the  power  is  given  to  the  Got- 
enxN*!  in  cage  of  vacancy  in  such  an  office,  to  fill  such  a  vacancy  by 


Digitized  by  VjOOQ IC 


270  CASES  IN  THE  SUPREME  COURT 

The  State  against  Stevenson. 

appointment,  this  therefore  is  a  constitutional  duty  imposed  on  the 
Governor  in  the  exercise  whereof  it  became  necessary  for  him  to  decide 
whether  a  vacancy  did  or  did  not  exist:  and  that  as  he  has  decided 
that  question,  his  decision  is  final  and  conclusive,  and  cannot  either 
directly  or  indirectly  be  reviewed  in  this  court. 

It  is  stated  by  the  counsel  that  this  position  is  not  assumed  with  en- 
tire confidence,  inasmuch  as  it  is  somewhat  novel,  and  has  never  be- 
fore been  ai^ed  before  a  judicial  tribunal. 

It  is  not  strange  that  the  position  assumed  should  lack  even  the  pre- 
tence of  confidence,  for  it  amounts  to  no  less  than  this,  that  the  Execu- 
tive is  superior  to  all  law,  and  that  his  acts,  whether  for  good  or  evil, 
are  not  to  be  changed  or  examined  by  any  tribunal  whatever.  It 
amounts  to  this:  that  if  the  Governor  were  to  commission  twenty  indi- 
viduals to  different  offices,  in  none  of  which  existed  a  vacancy,  these 
individuals  must  continue  to  exercise  their  respective  offices,  because 
the  Executive,  by  commissioning  them,  has  decided  that  a  vacancy 
•existed,  and  his  decision  is  without  appeal.  It  amounts  to  this:  that 
if  he  were  to-morrow  to  commission  three  men  as  Judges  of  the  Sa- 
pteme  Court,  the  office  of  your  honors  would  ipso  facto  cease,  and  you 
be  no  longer  Judges.  It  amounts  to  this:  that  the  Executive  is  the 
law,  the  realm,  the  State. 

The  gentleman  admits,  it  is  true,  that  if  the  Governor  were  to  issue 
'two  commissions  for  the  same  office,  to  different  individuals,  this  cooit 
could  decide  which  was  entitled  to  hold  the  office.  But  why  make 
this  concession?  If  his  position  be  correct  the  Governor  would  equal- 
ly decide  in  such  case  by  issuing  the  second  commission,  that  a  vacan- 
cy existed  as  in  a  case  where  no  commission  had  before  issued,  ibr, 
according  to  the  argument,  otherwise  he  would  have  had  no  power  to 
issue  the  commission — by  issuing  it  he  decided  that  he  had  the  power 
to  issue  it*  Ergo^  he  decided  that  there  was  a  vacancy,  and  his  de- 
cision cannot  be  reviewed  or  reversed. 

It  is  contended  that  the  decision  of  the  Governor  upon  all  legal 
and  constitutional  questions  is  final,  and  conclusive,  so  far  as  regards 
the  performance  of  hb  own  duties:  and  hence  it  is  contended  that 
when  an  individual  is  once  conunissioned  by  the  Gk)vemor,  the  judi- 
ciary cannot  inquire  into  his  right  to  hold  the  office.     This  the  counsel 
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admits  18  a  bold  position,  but  he  holds  it  to  be  stutained  as  well  bj 
principles  deduced  from  the  Constitution  as  from  the  decision  of  this 
court  in  Hawkins  vs.  the  Governor*     1  Ark.  Rep,  570. 

Thst  decision  declares  that  each  department  possesses  the  right  of 
judging  the  Constitution  for  itself,  and  that  its  decision  is  final  ^  regards 
tbe  performance  of  its  own  duties.  From  this  he  contends  that  where 
one  department,  say  the  executive,  has  decided  a  constitutional  ques- 
tion, for  another  to  review  the  grounds  on  which  his  decision  was 
made,  and  declare  that  the  facts  necessary  to  support  it  do  not  exist| 
(V  that  it  is  formed  upon  a  mistaken  apprehension  of  the  Constitutioni 
would  be  dangerous  to  the  stability  of  the  government,  and  destroy 
ttat  equilibrium  of  power  which  supports  and  sustains  the  operations 
of  each  department*  And  then  it  is  asked  what  language  could  so 
forcibly  speak  the  assumption  of  judicial  supremacy,  as  to  gravely  re- 
view perhaps  for  the  purpose  of  annulling  the  exercise  of  constita- 
tkmal  power  by  the  Executive?  His  powers,  it  is  said,  would  be  a 
mere  mockery  if  whatever  he  did  in  his  political  character,  could  be 
annulled  by  a  coordinate  tribunal,  and  his  constitutional  duties  have 
in  vain  been  defined,  and  means  extended  to  him  to  perform  them,  if 
what  he  performs  in  his  executive  capacity  is  not  to  be  considered  as 
res  judicata^  and  as  this  court  has  declared  that  all  his  acts  are  politi- 
cal, whatever  he  does  is  irreversible  and  infallible. 

If  the  opinion  given  by  this  court,  in  the  case  referred  to,  warrant- 
ed these  conclusions,  God  shield  the  State.  If  this  argument  be  worth 
any  thing,  if  it  be  any  thing  better  than  mere  declamation,  it  goes  to 
this  extent,  that  when  a  Governor  signs  a  law  he  declares  it  to  be 
constitutional,  because  else,  he  would  not  have  signed  it;  and,  there- 
fore, this  being  res  judicata^  this  tribunal  cannot  declare  it  unconstita- 
tional:  that  if  the  Governor  were  to-nK>rrow  to  commission  three  indi- 
viduals as  Jiidges  of  the  Supreme  Court,  he,  by  that  act,  declares  your 
honors'  seat  to  be  vacant,  and  it  is  res  judicata^  not  to  be  traversed 
or  denied;  that  he  can  at  any  moment  turn  out  every  officer,  military 
and  civil,  ministerial  and  judicial,  merely  by  issuing  new  commissions, 
because  he  thereby  decides  those  offices  to  be  vacant,  and  it  is  ret 
judicata.  Oh,  potent  word!  but  potent  only  for  the  Executive.  For 
although  it  is  admitted  that  the  Executive  stands  on  the  same  ground 
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with  tbe  Legislature,  yet  no  apostle  of  this  new  creed  has  ever  re^ 
fleeted  that  if  the  poatioD  be  true,  the  Executire  ought  Dot  to  veto  an 
iict  of  the  Legislature,  because^  b j  passing  the  act,  thej  decide  if  la  be 
cooatitutioQal,  and  it  is  res  judicata^  Nay,  in  this  very  case^  wfatntbe 
Legislatare  elected  the  individual  mentioned  in  the  repKcatiott,  and 
thereby  declared  the  law  providing  for  his  electioo  to  be  id  force^  it 
WM  res  judiecUa  according  to  the  argument,  and  yet  the  Go¥enior  at* 
tempted  to  annul  it  by  refusing  the  commission* 

into  SQch  and  innumerable  other  absurdities  would  tbe  poation  a»- 
fOQied  conduct  us.  If  it  be  true  tiien,  there  is  no  ConstiiutioB,  nor 
any  settled  rule  of  decision,  hot  the  department  which  first  dceiAes 
makes  tbe  law,  and  its  fiat  is  irrevocable.  It  is  manifest  that  the  amt 
glaring  and  monstrous  absurdity  would  result,  and  the  whole  podtion  ii 
DOtbiDg'but  a  bidioue  deformity  embodied,  unless  it  be  at  once  allowed 
that  the  Ekecutive  is  supreme,  and  when  that  department  decider  is 
decision  is  final,  bat  that  the  same  rule  does  not  hold  in  regard  to  tbe 
odier  departments.  For  if  you  carry  it  out  and  apply  it  to  each  other 
department,  inextricable  confusion  results,  the  government  ceases  t»  be 
a  unity,  and  the  first  department  which  acts  does  all  and  leaves  no^ 
thiftg  for  the  others  to  do.  Even  their  concurrence  becomes  unne- 
cessary. The  counsel  contends  that  there  is  no  difference  between 
exercbing  authority  directly  and  boldly  over  the  Executive,  and  ai^ 
noMing  an  act  which  he  may  perform  in  his  executive  capacity,  and 
that  bis  fimctions  could  not  be  more  efiectually  paralyzed  by  (Krect 
glaring  usurpation  than  by  a  judicial  nulKficatien  of  what  be  bai 
dene.  That  is  to  say,  by  the  same  processs  of  words,  for  it  eaotkot  bt 
called  an  argument,  this  court  would  do  precisely  the  same  act  bjde* 
daring  a  law  unconstitutional  as  they  would  if  they  were  to  send  their 
mandate  to  the  Governor,  ordering  him  not  to  sign  it.  The  Ckivemor 
would  do  the  same  act  by  vetoing  a  law  as  though  he  were  to  forbid 
Ae  Legislature  to  pass  it:  and  precisely  the  same  act  by  refomg  f» 
eommission  a  defaulter,  as  though  he  bad  forbidden  tbe  Grenerel  As* 
sembly  to  elect  him. 

Let  this  court  speak  for  itself,  and  say  whether  this  strange  and 
novel  doctrine  b^  been  uttered  by  the  supreme  tribimal.  <*71m 
Consfitution,''  said  this  court,  is  above  aU  the  departments  of  the  g> 
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Ferament,  for  it  creates  and  preserves  Ihem."  ^  The  writ  asked  for" 
sadd  this  court  again,  in  the  case  of  Hawkins,  '^  does  not  proceed  upon 
the  ground  that  the  GU>Temor  has  done  any  illegal  or  unconstitutional 
act,  but  that  he  has  refused  to  perform  a  legal  or  constitutional  duty. 
h  the  first  case  the  court  certainly  has  jurisdiction^  and  in  the  last  they 
unquestionably  have  not;''  and  again,  ^^if  he  does  an  unconstitutional 
act,  the  judiciary  can  annul  it  and  thereby  assert  and  maintain  the 
▼ested  rights  of  the  citizen." 

This  is  intelligible  language,  and  not  the  jargon  and  babble  of  con- 
littioD.  It  has  a  definite  meaning  easy  to  be  ascertained,  and  when 
ascertained,  consonant  with  reason  and  sound  political  doctrine.  This 
court  cannot  compel  the  Governor,  or  the  Legislature,  to  do  any  po- 
litical act,  because  each  department  is  invested  with  ample  discretion 
to  do,  or  leave  undone,  any  such  act,  and  with  that  discretion  no  other 
Mbunal  or  department  can  interfere  to  coerce  the  action  of  the  co- 
ordinate department.  But  when  the  discretion  has  been  exercised, 
and  the  act  done,  if  that  act  is  brought  in  question  before  this  court, 
or  any  other  judicial  tribunal,  and  the  legality  or  constitutionality  of 
the  act  presented  to  it  for  decision,  then  it  is  "  of  the  very  essence"  of 
jadicial  duty  and  power  to  decide  what  the  law  is,  and  what  the  Con- 
stitution is;  and  if  the  act  be  void  this  court  is  bound  by  its  oath  of 
office  to  declare  ft  so.  The  Executive  has  the  right  to  decide  for 
himfielf  as  to  such  matters,  and  this  court  cannot  by  its  mandate  com- 
pel him  to  decide  at  all,  much  less  to  decide  against  his  own  convic- 
tioDS;  but  when  he  has  decided,  his  decision  is  liable  to  be  reviewed 
here,  and  reversed  if  erroneous,  and  individual  rights  depend  upon 
it;  any  other  doctrine  would  be  monstrous  in  its  absurdity. 

When  before,  for  the  last  twenty  years,  has  it  been  contended  that 
the  judiciary  cannot  annul  the  action  of  both  the  other  departments, 
if  anc/Mistitutional?  When,  before  this,  was  it  ever  argued  that 
where  an  Executive  commissioned  a  person  to  an  office,  a  court  of 
justice  could  not  inquire  whether  that  person  was  in  law  entitled 
«D  it? 

TbeGoremor,  says  the  counsel,  decides  that  there  is  a  vacancy  be- 
fore he  conrniissions.     So,  by  the  same  argument,  the  Governor  de- 
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cides  that  every  person  whom  be  commissions  is  legally  elected  and 
eligible  to  the  office  to  which  be  commissioDS  him,  and  therefore  a 
quo  warranto  lies  in  no  case  where  the  omnipotent  Governor  ba» 
granted  a  commission. 

He  has,  however,  produced  one  instance  in  which  this  court  coold 
not  interfere,  and  but  one,  and  that  is  in  case  of  the  exercise  bj  either 
house  of  the  Legislature  of  the  power  to  judge  of  the  qualifications 
and  returns  of  its  own  members*  That,  however,  is  an  exclusive  ju- 
dicial power,  conferred  by  the  Constitution  itself  upon  each  Hoose^ 
and  from  which  no  appeal  is  granted.  It  is  judicial  in  its  naturc^and 
exclusive:  like  the  power  of  impeachment,  and  the  judicial  power 
imparted  by  the  Constitution  to  the  Senate  for  the  purpose  of  trying 
impeachments. 

But,  in  the  matter  of  issuing  commissions,  no  such  exclusive  power  is 
given  by  the  Constitution,, nor  does  the  right  to  any  office  depend  opon 
the  Governor's  commission,  but  it  is  the  duty  of  the  Crovemor  iqmi 
the  election  of  any  person  to  office  to  grant  the  commission. 

The  simplest  answer,  however,  to  the  whole  argument  is,  that  al- 
though intended  to  be  in  support  of,  it  is  directly  against  the  desMU- 
rer:  for,  if  it  is  good  for  any  thing,  it  proves  just  this  position,  that  as 
the  Legislature  elected  Hawkins,  they  thereby  decided  that  Iba  law 
creating  the  office  was  in  force,  and  that  he  was  eligible  to  it:  and 
they  having  so  decided,  no  other  department,  either  the  Executive  or 
the  Judiciary,  could  review  or  reverse  that  decision;  and,  therefore, 
as  the  replication  which,  by  the  demurrer,  is  admitted  to  be  trae, 
shows  the  law  to  have  been  in  force,  and  Hawkins  to  have  been  eM- 
gible  and  legally  elected,  it  was  res  jufUcata^  and  the  Crovemor's  sab- 
sequent  decision,  refiising  the  commission,  was  of  no  effector  avatL 

That  one  department  cannot  annul  the  acts  of  another  is  a  new 
position  in  political  science.  The  author  of  it  is  entitled  to  its  foK 
benefit  by  the  law  of  discovery.  Has  it  ever  been  doubted  diat  Le- 
gislative action  could  be  annulled  by  the  veto,  and  Legislative  and 
Executive  action  jointly  by  judicial  decision?  That  Executive  adioB 
could  be  annulled  by  legislation  withholding  of  supplies  aad  onnefv- 
ing  the  power  of  the  sword  by  striking  down  the  arm  which  wieUsitt 
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Has  it  erer  been  doabted  that  the  Senate  can  annul  Execatire  ap- 
pointiDents,  by  refiising  to  sanction  them^  and  that  the. Execatire  can 
aDDQl  Legislative  elections,  when  the  person  elected  is  ineligible,  by 
refasing  to  commisBioD:  or  that  the  judiciary  coald  do  the  same  by  a 
judgment  of  ouster  on  a  quo  warranto? 

It  is  hardly  necesBary  to  refer  to  adjudicated  cases  to  support  a 
principle  w|iicb  plants  so  fixed  a  foot  on  the  broad  platibnn  of  coin- 
moB  sense  and  political  science.  But  it  may  be  allowed  to  glance 
briefly  at  one  or  two. 

in  Marbuftf  vs.  Madiion^  the  highest  tribunal  in  the  land  decided, 
that  to  withhold  a  commission  from  a  person  entitled  to  it  is  an  act  not 
warranted  by  law:  that  the  right  to  offices  of  trust,  of  honor,  or  of 
pvifit,  is  a  vested  legal  right,  entitled  to  the  protection  of  the  laws, 
and  that  m  every  cage  of  the  violation  of  a  vested  legal  right,  the  law 
of  the  land  afibrds  a  remedy  to  the  injured  individual. 

In  Gould  vi.  HtUchinsj  1  Fairfieldj.  145 j  the  Supreme  Court  of 
Maine  directly  annulled  an  act  of  the  Governor,  by  which  he  dis- 
banded a  militia  company  under  authority  conferred  by  statute,  on  the 
ground  that  the  facts  furnished  no  sufficient  basis  for  his  action. 

Ift  Bamford  vs.  Mehin^  7  Chreely  14,  the  same  court  decided  that 
when  a  person  held  two  comimsssions,  one  as  a  Justice  of  the  Peace, 
and  one  as  Deputy  Sheriff,  his  act^  were  void,  certainly  nis  commis* 
sioQS  were  thereby  annulled. 

The  very  question  here  presented  to  the  court  has  been  decided  in 
tiie  State  of  Alabama,  in  the  SkUe  vs.  Adanuj  2  Stewart,  231,  upon 
fm  voarranio.  The  person  was  returned  elected  by  the  casting  vote 
of  the  Sheriflf^  and  the  Governor  considering  that  the  Sheriff  had  no 
rigbt  to  give  the  casting  vote,  commissioned  another  individual  under 
a  clause  in  the  Constitution  authorizing  him  to  fill  vacancies,  precisely 
similar  to  ours.  The  court  divided  on  the  question  whether  the  She- 
riff  could  give  the  casting  vote;  but  it  was  conceded  on  all  hands  in 
tbe  language  of  Sajffbrdj  J.,  that  '^  a  commission  does  not  confer  the 
right  io  an  electiye  office,  except  in  case  of  vacancy,  as  directed  by 
ttie  Co^istitution:  and  that  it  is  only  evidence  of  the  right  which  may 
be  resi^d,  and  either  scutained  or  annulled  according  to  the  true  re- 
sult of  the  election."    lb.  p.  247. 


Digitized  by  VjOOQ IC 


276  CASES  IN  THE  SUPREME  COURT 


The  State  againat  Stevenson. 


But,  as  was  before  remarked,  it  is  not  necessary  for  precedent  or 
adjudication.  The  replication  shows  that  there  exists  in  Hawkins  a 
complete  existing  present  right  to  the  office — that  he  was  legally 
elected  to  it,  was  and  is  eligible  and  not  disqualified,  and  has  never 
resigned}  vacated,  or  forfeited  it.  The  State  pleads  his  right  to  the 
office,  the  respondent  rejoins  that  she  does  not  set  out  the  evidence  of 
that  right:  for  the  commission  is  but  the  evidence,  and  there  is  no  bet- 
ter  settled  rule  of  law  than  that  when  a  title  is  well  pleaded  it  is  unne- 
cessary to  set  out  the  evidence  of  that  title.  There  is  no  question  as 
to  the  title  to  the  office,  because,  by  the  demurrer,  all  the  facts  stated 
in  the  replication  are  admitted  to  be  true. 

This  court  is  sworn  to  decide  what  the  law  is,  for  that  is  the  very 
eesence  of  judicial  duty.  The  counsel  does  not  contend  that  Haw- 
kins was  not  entitled  to  the  office,  nor  that  the  Governor  ought  to 
have  issued  the  commission  to  him.  He  raises  no  question  as  to  the 
law  on  this  subject,  or  the  rights  of  the  parties  under  the  law,  but 
claims  that  this  court  has  no  power  or  right  to  decide  what  that  law  is, 
or  to  adjudicate  upon  those  rights,  because  another  tribunal  has  al- 
ready adjudicated. 

And  he  further  contends  that  this  court  will  not  decide  because  it 
would  do  an  idle  and  nugatory  act,  and  pronouncb  a  judgment  which 
could  not  be  executed.  How,  an  idle  and  nugatory  act?  If  this  court 
gives  judgment  of  ouster  can  they  not  execute  that  judgment?  Have 
they  no  power  to  compel  obedience,  and  prevent  the  respondent  from 
acting  when  they  have  decided  that  he  has  no  authority  to  act?  But 
he  suggests  that  the  person  claiming  the  office  would  be  just  as  far 
from  obtaining  the  evidence  by  which  he  could  rightfully  exercise  the 
duties  of  it  as  he  ever  was,  to  wit:  a  commission.  That  person  is  no 
party  to  this  proceeding — nor  interested,  except  incidentally,  in  the 
decision  to  be  given.  The  court  is  called  on  by  the  State  to  oust  a 
person  who  improperly  holds  an  office,  not  to  put  in  one  who  should 
be  there.  Of  course  the  gentleman's  argument  has  no  bearing  upon 
the  case.  It  is  true  that  the  person  entitled  to  the  office  is  interested 
in  the  event  of  this  case,  and  if  decide^i  as  he  claims  it  should  be,  he 
will  know  how,  through  the  tribunals  of  the  country  to  collect  the  sala- 
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rj  which  io  law  belongs  to  him,  from  those  who  have  received  it*     So 
fJEtf  the  decision  ia  this  case  will  not  be  idle  and  nugatory. 

It  is  not  necessary  to  pursue  this  arguofient  further.  If  the  Execu- 
tive of  this  State  is  armed  with  authority  to  displace  every  officer  in  the 
State,  your  honors  included,  to-morrow  morning,  by  issuing  new  com- 
miasions  to  different  persons,  and  thus  arriving  at  absolute  powers  by 
this  novel  process  of  what  the  counsel  call  adjudication^  then  the  de- 
murrer will  be  sustained* 

RiNGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  defendant,  in  support  of  his  demurrer,  insists  that  a  commission 
fipom  the  Governor  to  Hawkins  is  indispensable  to  his  legal  right  to 
enjoy,  hold,  and  exercise  the  office  in  question;  that  he  never  having 
obtsdned  such  commission  there  was  a  vacancy  in  the  office  which  the 
Governor  possessed  the  legal  and  constitutional  right  to  fill,  notwith- 
standing Jhs  election  thereto  by  the  Legislakire,  as  stated  in  the  rep- 
lication; and  that  the  Governor,  in  the  exercise  of  his  constitutional 
power  and  duty,  having  determined  the  existence  of  a  vacaficy  in 
said  office,  and  proceeded  to  fill  the  same  by  appointing  and  commis- 
flioDing  the  defendant,  his  authority  derived  therefrom  cannot  legally 
be  questioned,  controverted,  or  annulled;  because  the  exercise  of  such 
power  by  the  judiciary,  or  any  other  co-ordinate  department  of  the 
government,  must,  in  its  consequences  and  effect,  destroy  the  inde- 
pendence of  the  Executive,  and  divest  that  department  of  its  consti- 
tutional powers;  and  upon  these  principles  the  defendant  mainly,  re- 
Ues,  but  also  denies  that  there  was  any  law  in  force  by  which  the 
Legislature  was  authorized  to  elect  a  Commissioner  of  Public  Build- 
iogs  when  Hawkins  was  elected  to  fill  that  office. 

These  positions  and  principles  are  controverted  by  the  attorney  for 
the  State,  who  insists  that  the  matters  as  set  forth  in  the  replication  and 
admitted  by  the  demurrer  to  be  true,  conclusively  show  that  there  was 
DO  vacancy  in  the  office  in  question  when  the  defendant  was  appoint- 
ed and  commissioned  thereto  by  the  Governor,  and  therefore  the 
Elxecutive  possessed  no  power  whatever  to  make  such  appointment. 

The  matters  of  the  replication  pleaded  by  the  State  in  avoidance 
of  the  warrant  shown  by  the  defendant,  so  far  as  they  are  weU 
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pleaded,  the  law,  in  the  present  attitude  of  the  case,  regards  as  being 
admitted  to  be  true,  and  the  simple  question  of  their  legal  sufficiency 
to  avoid  or  invalidate  the  right  exhibited  bj  the  defendant  is  pre- 
sented for  the  consideration  and  judgment  of  the  court*  But  it  is  facts 
only,  and  not  inferences  or  deductions  of  the  pleader  therefrom,  set 
forth  in  the  pleading,  that  are  to  be  taken  as  true;  and  such  in£»<- 
ences  and  deductions,  though  imprudently,  or  needlessly  and  impro- 
perly stated,  must,  according  to  the  uniform  and  well  established  prin- 
ciples of  law  and  practice,  be  altogether  disregarded  as  irrelevant  and 
impertinent;  and  the  allegation  in  the  replication  that  the  act  of  the 
Legislature  approved  March  3d,  1838,  entitled  ^^an  act  providiog  for 
the  appointment  of  Commissioner  of  Public  Buildings,'^  was  a  law  in 
force  on  the  llih  day  of  December,  A.  D.  1838,  when  the  Legisla- 
ture elected  Hawkins  to  that  office,  is,  in  the  opinion  of  thb  courts 
embraced  within  this  rule,  and  although  positively  averred,  it  must  be 
regarded  as  an  inference  or  conclusion  of  the  pleader,  rather  than  a 
matter  of  fact,  necessarily  and  properly  stated  in  the  pleadings,  be- 
cause it  is  the  province  and  imperative  duty  of  the  court  to  know  At 
law,  (and  the  law  presumes  every  court  to  have  a  knowledge  of  all 
laws,)  which  of  necessity  includes  a  knowledge  of  the  time  at  which 
the  law  commenced  and  took  effect;  for  no  enactment  of  the  Legida- 
ture  can  be  operative  as  law  until  such  force  is  imparted  to  it  in  some 
method  recognized  or  admitted  by  the  Constitution  or  laws,  ezisfiog 
at  and  previous  to  the  time  when  it  becomes  obligatory  as  a  rale  of 
civil  conduct. 

And  from  the  view  which  we  have  taken  of  the  facts  presented  by 
die  pleadings,  we  have  no  doubt,  that  it  is  our  first  duty  to  ascertaiB 
and  determine  whether  the  statute  aforesaid,  approved  on  the  3d  day 
of  March,  A.  D*  1838,  had  the  obligation  of  law  on  the  11th  day  of 
December,  1838,  when  the  Legislature  elected  Hawkins  in  the  bma- 
ner  therein  mentioned. 

For  it  must,  in  our  opinion,  be  conceded  that  if  no  such  election 
was  authorized  by  law,  it  must  be  regarded  as  an  idle,  inadverteot^ 
and  unauthorized  proceeding,  not  vesting  in  the  person  who  received 
the  majority  of  votes,  and  was  declared  duly  elected,  any  legal  right 
to  the  office,  which  by  law  must  have  been  filled  by  an  Executive 
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appmntment.  The  Legislature,  like  every  other  department  of  the 
government,  is  bound  by  the  law,  and  if  the  law  then  in  being  vested 
the  power  of  appointment  to  the  oflSce  in  question  in  the  Executive 
department,  no  other  department  could  in  any  maimer  legally  make 
ttie  appointment;  and  there  can  be  no  doubt  that  the  Governor  pos- 
seised  the  power  of  appointing  the  officer  in  question  until  the  statute 
of  the  3d  March,  1838,  took  effect,  which  divested  him  of  that  right, 
and  vested  die  power  in  the  Legislature.  This  office  is  created  by 
statute,  and  the  Legislature  possessed  the  power  of  abolishing  it  alto* 
gether,or  directing  by  law  in  what  manner  it  should  be  filled;  this 
lafter  power  had  been  exercised  when  the  office  was  created,  and  the 
appointiDg  power  conferred  upon  the  Gk)vemor,  which  it  was  his  right 
and  doty  to  exercise,  until  the  law  imposing  that  obligation  upon  him 
was  repealed.  That  it  is  now  repealed,  and  the  power  of  appoint- 
ment vested  in  the  Legislature,  there  can  be  no  doubt,  but  the  ques- 
tkm  is  when  was  it  repealed?  Every  one  must  admit  that  the  repeal 
was  concurrent  with  the  taking  effect  of  the  statute  of  the  3d  March, 
1838.  Bat  when  did  this  statute  take  effect?  By  statute  approved 
November  18th,  1837,  and  in  force  from  that  day,  it  is  declared  that 
^  none  of  the  statutes  that  may  be  passed  during  the  present  session 
of  the  General  Assembly,  shall  take  effect,  and  be  in  force,  until  the 
Governor  shall  issue  his  proclamation  declaring  that  siicb  statutes  are 
printed  and  ready  for  delivery,  unless  a  different  day  shall  be  expressed 
in  the  statute^'  and  another  section  of  the  same  statute  declares  that 
« it  shall  be  the  duty  of  the  Governor,  as  soon  as  the  statutes  that  may 
be  passed  during  the  present  session  of  the  General  Assembly  are 
printed,  to  issue  his  proclamation  in  accordance  with  the  provisions  of 
the  preceding  section.^'    Rev.  Stat,  of  Ark.  699* 

That  it  was  competent  for  the  Legislature  to  prescribe  the  time 
wben  these  enactments  should  take  effect  and  be  in  force,  as  law,  there 
can  be  no  question,  and  that  the  time  was  prescribed  by  the  statutory 
pffovisioos  above  quoted;  where  no  time  is  expressed  in  the  enactments ' 
of  that  session,  their  taking  eflfect  is  made  to  depend  upon  a  contin- 
gent event  in  the  future,  that  is,  upon  the  issuing  of  a  proclamation  by 
the  Governor,  and  to  this  rule  there  is  but  a  single  exception,  and  that 
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is  where  the  time  is  expressed  in  the  act.  This  statute,  in  relation  to 
the  enactments  of  that  session,  abrogates  the  previous  law  on  this  sub- 
ject, and  prescribes  a  time  diflferent  from,  and  inconsistent  with  the 
time  previously  prescribed  bjlaw;  it  establishes  a  new  rule,  but  is  not 
on  that  account  less  binding,  and  until  it  is  repealed  or  superceded  b  j 
some  act  of  equal  obligation,  furnishes  the  criterion  by  which  it  must 
be  determined  when  the  statutes  passed  at  that  session  acquire  the 
efficacy  and  obligation  of  law;  and  such  must  be  the  case  if  the  act  is 
even  to  be  regarded  as  of  a  local  or  temporary  nature,  because,  un- 
der the  provision  of  law  above  quoted  the  time  at  which  the  enact- 
ments of  that  session  shall  take, effect  does  not,  in  any  respect,  depend 
upon  the  character  of  its  provisions;  whether  they  are  of  a  public, 
general,  and  permanent  nature,  or  of  a  private,  local,  and  temporary 
nature,  they  are,  we  think  unquestionably  subjected  to  the  same  rule 
which,  as  before  remarked,  could  only  be  modified,  suspended,  or  abro- 
gated by  some  act  of  Legislative  authority  possessing  every  sanction 
necessary  to  impart  to  it  the  force  and  obligation  of  law.  The  act  of 
the  3rd  March,  1838,  entitled  '^  an  act  providing  for  the  appointment 
of  Commissioner  of  Public  Buildings,"  and  the  act  aforesaid,  approved 
November  .18th,  1837,  were  passed  at  the  same  session  of  the  Legis- 
lature, and  the  rule  prescribed  by  the  latter  expressly  applies  to  and 
suspended  the  operation  as  law  of  the  provisions  of  the  former,  until 
the  contingency  happened  upon  which  they  were  to  be  enforced, 
upon  the  Govempr's  issuing  his  proclamation  for  that  purpose,  or  the 
law  suspending  their  operation  was  so  far  repealed  by  some  subsequent 
act  of  the  Legislature  possessing  the  force  and  obligation  of  law,  as  to 
give  them  such  force  prior  to  and  without  the  Governor's  proclamation 
being  issued,  neither  of  which  being  done  until  the  llth  day  of  De- 
cember, 1838,  (the  day  on  which  the  replication  alleged  Hawkins 
was  elected  by  the  Legislature  Commissioner  of  Public  Buildings,) 
the  statute  in  question,  approved  3rd  March,  1838,  had  not,  on  that 
day,  acquired  the  force  and  obligation  of  law,  and  the  election  of 
Hawkins,  by  the  Legislature,  to  fill  that  office,  was  inadvertent  and 
illegal,  and  did  not  confer  upon  him  any  legal  right  whatever  to  the 
office  he  was  so  elected  to  fill,  nor  can  the  facts  set  forth  in  the  repli- 
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cation,  bj  any  form  of  pleading  them,  avoid  or  invalidate  the  right 
exhibited  hj  the  defendant's  plea,  because  thej  fail  to  show  any 
legal  incombent  of  the  office  in  question  when  the  defendant  was  ap- 
pointed thereto,  and  therefore  the  replication  is,  in  the  opinion  of  this 
court,  insufficient  in  law  to  maintain  the  proceeding  against  the 
defendant. 


86 
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The  office  of  State  Treasorer,  as  well  as  tboae  of  Secretary  of  State,  Sheriff,  Coro^ 

ner,  Constable,  and  Militia  officers,  are  all  Executive. 
They  belong  to  the  Executive  department,  for  the  Constitution  assigns  them  to  tbif 

division  of  power,  and  makes  all  iheir  duties  necessarily  of  an  Executive  character. 
The  office  of  Justice  of  the  Peace  is  aa  much  a  Judicial  office  as  the  office  of  Sti> 

preme  Judge. 
No  person  therefore  can,  at  the  aame  time,  hold  the  offices  of  Treasurer  and  Juitieft 

of  the  Peace; 
A  person  holding  one  office  has  a  right,  if  elected  to  another  which  he  cannot  hold  at 

the  same  time,  to  accept  it,  but  in  so  doing  he  vacates,  eo  in»l«ntit  the  first  office* 
Where  a  Justice  of  the  Peace,  therefore,  was  elected  and  commissioned  State  Treasv. 

rer,  and  accepted  the  latter  office,  be  wholly  vacated  and  annnlled  his  office  of  Joa* 

tice  of  the  Peace. 

A  quo  warranto  issued  against  the  defendant,  John  HuUj  sununoD- 
ing  him  to  appear  and  show  by  what  warrant  he  claimed  to  exercise 
the  office  and  franchise  of  Justice  of  the  Peace,  in  and  for  the  coantj 
of  Pulaski.  The  defendant  appeared  and  pleaded  in  bar  of  the  writ, 
<^  that  he  was  duly  elected  Justice  of  the  Peace,  in  and  for  the  coun^ 
aforesaid,  and  State  of  Arkansas,  on  the  1st  day  of  October,  A.  D. 
1838,  for  the  term  of  two  years,  which  period  of  time  hath  not  yet 
expired,  and  that  he  was  regularly  commissioned  by  the  Governor  as 
Justice  of  the  Peace  for  said  county,  on  the  8th  day  of  November, 
1838,  and  that  before  entering  upon  the  discharge  of  his  duties  he 
took  the  necessary  oaths  of  office  prescribed  by  law.''  A  copy  of  bis 
commission  and  his  oath  of  office  is  set  out  and  made  part  of  his  plea, 
and  bo  further  ^^  avers  that  by  this  warrant  he  rightfully  exercises  the 
office  and  franchbes  of  Justice  of  the  Peace  of  the  county  aforesaid.** 
To  this  plea,  the  attorney  for  the  State  replied  ^  that  after  the  elec- 
tion of  the  defendant  to  the  office  of  Justice  of  the  Peace  as  afore- 
said, and  after  issuing  to  him  his  commission  for  the  same,  and  bis  ac- 
ceptance  of  said  office,  on  the  20th  day  of  November,  1838,  and  while 
he  held  and  executed  the  office  of  Justice  of  the  Peace,  as  aforesaid, 
he  was  duly  elected,  by  the  General  Assembly,  Treasurer  of  the  State 
of  Arkansas  for  and  during  the  time  prescribed  by  law,  and  there- 
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afteTi  to  wit:  on  the  18th  day  of  December,  1838,  was  regularly  com- 
missioned and  properly  qualified  as  such  Treasurer,  and  that  he  then 
and  there  accepted  said  office,  and  hath  continued,  and  still  doth  con- 
tinue, k>  hold  and  exercise  the  rights,  privileges,  and  franchises 
thereof;  wherefore,  the  State  prays  judgment  upon  the  writ,  and  that 
the  defendant  be  ousted  of  the  office  of  Justice  of  the  Peace  of  the 
county  of  Pulaski,  and  of  the  rights,  privileges,  and  franchises  there- 
oV*  To  this  replication  the  defendant  demurred,  and  the  State 
joined  in  demurrer. 

PiKB,  for  the  State: 

Hutt  was  elected  a  Justice  of  the  Peace,  for  Pulaski  county,  on  the 
Ist  day  of  October,  A.  D.  1838,  and  commissioned  on  the  8th  day  of 
November  next,  following.  He  was  afterward,  on  the  20th  day  of 
November,  in  the  same  year,  elected  Treasurer  of  the  State,  and 
commissioned  and  qualified  immediately  thereafter  as  such  Treasurer, 
and  the  only  question  presented  to  the  court  is,  whether  by  accepting 
the  office  of  Treasurer,  he  vacated  the  office  of  Justice  of  the  Peace. 
If  he  did,  the  State  must  have  judgment  of  ouster  upon  the  writ. 

By  the  Constitution  of  this  State,  article  3,  it  is  provided  that  the 
powers  of  the  government  of  the  State  of  Arkansas  shall  be  divided  into 
three  distinct  departments,  each  of  them  \o  be  confided  to  a  separate 
body  of  magistracy,  to  wit:  those  which  are  Legislative  to  one:  those 
which  are  Executive  to  another:  and  those  which  are  Judicial  to  an- 
other: and  that  ^^no  person,  or  collection  of  persons,  being  of  one  of 
those  departments,  shall  exercise  any  power  belonging  to  either  of 
the  others,  except  in  the  instances  hereinafter  expressly  directed  or 
permitted." 

That  the  Treasurer  of  the  State  is  a  ^^  person  belonging  to  the 
Executive  Department"  is  manifest;  first,  from  the  fact  that  the  Con- 
8titation  expressly  includes  him  in  that  department  by  section  24  of 
article  5;  and  second,  from  the  nature  of  his  duties,  which  are  neither, 
in  any  respect,  Legislative  or  Judicial,  but  purely  Executive. 

That  every  Justice  of  the  Peace  is  ^^  a  person  belonging  to  the  Ju- 
dicial department"  is,  for  the  same  reason,  equally  manifest  The  oA 
fice  is  created  by  the  article  upon  the  judicial  department,  and  not 


Digitized  by  VuOOQ IC 


284  CASES  IN  THE  SUPREME  COURT 

The  State  against  Hutt. 

only  are  the  duties  of  Justice  of  the  Peace,  a«  a  Justice  simply,  purely 
Judicial;  but  every  Justice  is  ex  officio  a  member  of  the  County 
Court,  which  is  a  court  of  record. 

Certainly  then^  unless  the  clauses  in  the  Constitutioo  first  above 
quoted  are  a  mere  nullity  and  void  of  all  meaning,  no  person  can  at 
the  same  time  hold  and  exercise  the  two  distinct  offices  of  Treasurer  of 
the  State  and  of  Justice  of  the  Peace;  for,  if  so,  he  is  at  the  same 
time  an  Executive  and  Judicial  officer,  and  while  belonging  to  one 
department  he  exercises  powers  belonging  to  another,  and  it  is  equally 
clear,  that  if  he  cannot  hold  both,  by  accepting  one  he  vacates  the 
other.  We  shall  not  occupy  the  time  of  the  court  by  arguing  a  pro- 
position which  is  self-evident,  but  with  a  reference  to  one  or  two 
authorities  we  shall  submit  the  question. 

The  Constitution  of  the  State  of  Maine  provides  **  that  no  person  or 
persons  belonging  to  one  of  these  departments  shall  exercise  any  of  the 
powers  properly  belonging  to  either  of  the  others,  except  in  cases 
herein  expressly  directed  or  permitted."  The  difference  between  this 
provision  and  that  in  our  Constitution  is  merely  verbal. 

In  1825  the  Senate  of  the  State  of  Maine  presented  three  ques- 
tions to  the  Justices  of  the  Supreme  Judicial  Court  for  their  decision 
and  determination.     They  were  the  following: 

First.  Can  any  person  of  right  hold  and  exercise  at  the  same  time 
the  several  offices  of  Deputy  Sheriff  and  Justice  of  the  Peace? 

Second.  Can  any  person  of  right  exercise  at  the  same  time  the 
several  offices  of  Sheriff  and  Justice  of  the  Peace! 

TTiird.  Can  any  persvi  of  right  exercise  at  the  same  time  the  seve- 
ral-offices of  Coroner  and  Justice  of  the  Peace! 

Upon  these  questions  two  of  the  Justices  of  the  Supreme  Court 
gave  their  opinion.  They  expressly  declared  that  the  GovemoTj  Sec- 
retary of  State^  and  Treahirer,  were  respectively  a  part  of  the  Execu- 
tive department,  and  that  so  also  were  Sheriffs  and  Coroners.  That 
the  Treasurer  was  an  Executive  officer,  because  he  was  named  in  the 
Constitution,  and  his  election  provided  for  under  the  article  concern- 
ing the  Executive  department,  and  because  he  ^  aids  the  Grovemor  in 
causing  all  the  State  taxes  to  be  collected,  and  paid  into  the  Treasury 
for  the  public  use,"  and  that  Sheriffs  and  Coroners  were  also  beyond 
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an  doobt  Execative  oflScers.  And  they  further  decided  that  Justices 
of  the  Peace  were  a  part  of  the  Judicial  department:  and  that  the 
oflSce  of  Justice  of  the  Peace  was  incompatible  with  that  of  Sheriff, 
Deputj  Sheriff,  or  Coroner;  and  that  no  person  could  of  right  at  the 
tame  time  exercise  the  office  of  Justice  of  the  Peace  and  also  the 
office  of  Sheriff,  Deputy  Sheriff,  or  Coroner.  3  Greenleaf^  App.  484. 
In  1830,  the  same  question  was  presented  to  the  Supreme  Court  of 
Maine,  and  that  court  then  judicially  confirmed  the  opinion  previous^ 
ly  given  by  the  Judges,  and  declared  that  the  offices  of  Deputy  She- 
riff and  Justice  of  the  Peace  were  incompatible  under  the  Constitu- 
tion, and  that  no  man  could  hold  both  offices  at  one  and  the  same  time. 
Bwnford  vs.  Melvin^  7  Greenleaff  14. 

Lacy,  Judge^  delivered  the  opinion  of  the  court: 

The  pleadings  in  the  case  present  but  a  single  question  for  our 
consideration  and  decision,  which  is,  can  the  defendant  at  one  and 
the  same  time  exercise  the  powers  and  duties  of  the  office  of  Jus- 
tice of  the  Peace,  and  of  Treasurer  of  the  State?  The  exami* 
nation  and  decision  of  this  question  involves  the  construction  of  the 
Constitution  of  the  State,  and  the  relative  powers  of  the  different  de- 
partments of  the  government  as  organized  and  established  by  that 
instrument* 

The  Constitution  declares  that  ^^  the  powers  of  the  government  of 
&e  State  of  Arkansas  shall  be  divided  into  three  distinct  departments, 
each  of  them  to  be  confined  to  a  separate  body  of  magistracy,  to  wit; 
those  which  are  Legislative  to  one,  those  which  are  Executive  to  an- 
other, and  those  which  are  Judicial  to  another;''  and  that  no  ^^  person, 
or  collection  of  persons,  being  of  one  of  those  departments,  shall  ex- 
ercise any  power  belonging  to  either  of  the  others,  except  in  the  in- 
stances hereinafter  expressly  directed  or  permitted."     See  Art.  3. 

The  evident  design  and  intention  of  these  provisions  was  to  sepa- 
rate and  divide  the  sovereign  will  of  the  community  into  three  dis- 
tinct departments  of  government,  and  to  distribute  that  will  amongst 
diree  separate  sets  of  agents  or  public  functionaries,  and  to  assign  to 
each  a  peculiar  sphere  of  duties,  and  to  make  it  supreme  within  the 
circle  of  its  constitutional  action.     This  wise  and  invaluable  principle 
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lies  at  the  very  foundation,  and  constitutes  the  ground  work  ot  all  the 
American  Constitutions,  and  is  their  chief  excellence  and  character- 
istic distinction.     All  the  great  and  essential  rights  of  life,  liBertj,and 
property,  depend  for  their  protection  and  preservation  principally,  if 
not  exclusively,  upon  the  separation  and  division  of  all  the  powers  of 
government  into  three  distinct  departments,  whose  functions  and  da- 
ties  are  required  to  he  exercised  and  performed  by  three  distinct  or 
separate  sets  of  agents.     The  union  or  concentration  of  the  powers  of 
three  separate  departments  into  the  same  hands,  be  they  few  or  many, 
is  the  essence  of  tyranny,  and  constitutes  the  means  by  whiph  every 
species  of  oppression  and  injustice  can  be  practised  with  imponity. 
The  action  of  each  department  must  necessarily  be  sovereign  and 
supreme  within  its  constitutional  orbit,  or  it  cannot  be  independent  of 
the  other  departments,  and  it  is  uncontrolable  so  long  as  it  acts  within 
the  circle  of  its  constitutional  jurisdiction.    The  nooment  any  one  de- 
partment passes   beyond  its  prescribed  and  ordained  authority,  its 
action  is  placed  under  the  supervision  and  control  of  other  depart- 
ments and  of  the  people.     The  joint  and  united  action  of  three  de- 
partments represent  and  constitute  the  sovereign  will  of  the  State,  as 
created  by  and  embodied  in  the  Constitution.     Their  action  is  not 
wholly  independent  of,  or  disconnected  from,  each  other,  but  they  are 
joined  and  blended  together  in  their  united  agency  for  the  purpose  of 
protecting  and  upholding  the  rights  of  the  citizen  and  the  government, 
while  their  constitutional  jurisdiction  and  powers  are  carefully  marked 
out  and  widely  separated  from  each  other.    It  is  the  duty  of  the  Le- 
gislature to  make  and  ordain  the  laws,  of  the  Courts  to  expound  and 
interpret  them,  and  of  the  Executive  to  see  that  they  are  faithfoUy 
executed.    These  principles  may  be  regarded  as  political  axioms  in  the 
'theory  and  science  of  all  just  and  free  governments,  and  they  fhrniBh 
the  standard  or  criterion  by  which  the  different  departments  are  con- 
tra-distinguished fiom  each  other,  their  respective  duties  ascertained 
and  determined. 

The  Legislative  department  of  our  government  is  vested  in  the 
General  Assembly,  which  is  made  to  consist  of  a  Senate  and  Home  of 
Representatives.     See  Art.  4,  of  the  ConsL 
This  provision  of  the  Constitution  certainly  excludes  in  express  tenni 
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(he  office  of  Justice  of  the  Peace  and  of  Treasurer  of  the  State 
fiom  that  departmeDt;  for  all  Legislative  power  whatever  is  exclo- 
Aydj  given  to  th^  Senate  and  House  of  Representatives,  as  a  con- 
sfitaent  department  of  the  government.  No  rule  of  interpretation 
then  can  include  the  offices  of  Justice  of  the  Peace  and  of  Treasurer  of 
the  State,  either  by  express  grant,  or  necessary  implication  within  the 
Legislative  branch  or  division  of  power:  besides  the  Constitution  itself 
has  assigned  them  to  the  other  departments.  The  Constitution  cre- 
ates the  office  of  Goveinor,  and  makes  him  the  supreme  Executive 
officer  of  the  State,  and  the  head  of  that  department  of  power;  it 
makes  it  his  duty  to  take  care  that  the  laws  are  faithfully  executed, 
and  to  aid  him  in  the  performance  of  this  duty  it  establishes  other  Ex* 
ecative  officers  and  assigns  them  to  the  Executive  department.  See 
ArL  5.  Among  them  is  the  office  of  Secretary  of  State,  of  Treasurer, 
Auditor,  Sheriff,  Coroner,  Constable',  and  Militia  officers:  all  these 
officers  strictly  belong  to  the  Executive  department,  for  the  Constitu- 
tion assigns  ^hem  to  that  division  of  power,  and  makes  all  their  duties 
necessarily  of  an  Elxecutivc  character.  They  constitute  the  agency 
or  means  by  which  the  Executive  will  is  carried  into  effect,  and  the 
laws  of  the  land  executed  and  enforced.  As  the  Executive  cannot 
perform  personally  all  the  duties  of  his  department,  these  offices  are 
establuhed  by  the  Constitution  to  aid  and  assist  him  in  the  discharge 
of  his  leg^  and  constitutional  obligations. 

These  principles  are  unquestionably  established  as  well  by  the  for- 
mation and  organization  of  the  offices  themselves  as  by  the  nature  and 
character  of  the  duties  prescribed  to  be  performed,  and  they  rest  upon 
the  highest  weight  of  authority,  and  upon  the  clearest  deductions  of 
reason.  The  Supreme  Court  of  Mcdne  have  declared  upon  a  case 
involving  the  construction  of  the  Constitution  of  that  State,  in  regard 
to  Che  division  and  separation  of  the  three  departments  of  the  govern- 
ment, that  ^  the  Governor,  Secretary  of  State,  and  Treasurer,  were 
respectively  a  part  of  the  Executive  department,  and  so  also  were 
Sheriffi  and  Coroners;  that  the  Treasurer  was  an  Executive  officer, 
beeause  he  was  named  in  the  Constitution,  and  his  election  provided 
tor  onder  the  article  concerning  Che  Executive  department,  and  be- 
cause he  aids  the  Governor  in  causing  all  the  State  taxes  to  be  col- 


Digitized  by  VjOOQ IC 


288  CAS£S  IN  THE  SUPREME  COURT 

The  State  againtt  Hutt. 

lected  and  paid  into  the  Treasury  for  the  pubKc  use,"  and  they  fiirther 
decided  ^  that  Justices  of  the  Peace  were  a  part  of  the  Judicial  de- 
partment, and  that  the  oflke  of  Justice  of  the  Peace  was  incompatihle 
with  that  of  Sheriff,  Deputy  Sheriff,  or  Coroner,  and  that  no  penoQ 
could  of  right  at  the  same  time  exercise  the  office  of  Justice  of  the 
Peace,  and  also  the  office  of  Sheriff,  Deputy  Sheriff,  or  Coroner." 
3  Greenkafs  App.  484.  See  also  debates  upon  the  Constitution  of 
the  United  States.     Federalist. 

It  follows,  from  the  principle  above  laid  down  and  established,  that 
the  office  of  Treasurer  of  the  State  is  an  Executive  office,  and  that  all 
its  powers  and  duties  belong  strictly  to  the  Executive  department* 

It  only  now  remains  to  be  seen  to  what  department,  under  our  form 
of  government,  the  office  of  Justice  of  the  Peace  rightfully  belongs. 
This  point  is  clearly  and  conclusively  settled  by  the  Constitution  itself, 
for  it  declares  that  ^<  the  Judicial  power  of  this  State  shall  be  vested 
in  one  Supreme  Court,  in  Circuit  Courts,  in  County  Courts,  and  in  Jw- 
tices  of  the  Peace,"  and  that  ^^^the  General  Assembly  may  abo  vest 
such  jurisdiction  as  may  be  deemed  necessary  in  Corporation  Courte, 
and  when  they  deem  it  expedient  may  establish  Courts  of  Chancery." 
Art.  6,  sec.  \. 

Sections  third,  ninth,  and  fifteenth,  of  the  sixth  article  as  above 
quoted,  define  and  limit  the  constitutional  jurisdiction  of  Justices  of 
the  Peace,  and  they  are  all  perfectly  explicit  in  showing  the  office 
(o  be  exclusively  judicial,  and  that  all  its  duties  strictly  appertain 
to  that  department  of  power. 

The  office  of  Justice  of  the  Peace  is  as  much  a  judicial  office  as 
the  office  of  Supreme  Judge,  or  Circuit  Judge,  for  its  power  and  being 
are  derived  from  the  same  source,  and  stand  precisely  upon  the  same 
constitutional  provision  or  enactment.  If  the  conclusions  to  which  the 
court  have  arrived  be  true,  and  that  they  are  seems  to  our  minds  to 
be  almost  a  self-evident  proposition,  then  the  office  of  Justice  of  ttie 
Peace  belongs  exclusively  to  the  Judicial,  and  that  of  Treasurer  of 
the  State  to  the  Executive  department;  and  this  being  the  case  the 
Constitution  forbids,  in  express  terms,  any  peiKm  or  collection  of  per- 
sons from  exercising  the  powers  and  duties  of  these  two  offices  at  one 
and  the  same  time.     See  Art.  3.  ^ 
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The  enqairj  next  is,  as  the  defeodant  cannot  exercise  and  hold 
both  offices  at  one  and  the  same  time,  which  of  them  is  vacated  and 
annulled.  Is  it  the  office  of  Justice  of  the  Peace  or  Treasurer  of  the 
State? 

Everj  citizen  has  the  unqaestionable  right  of  filling  either  of  these 
offices,  provided  he  brings  himself  within  the  constitutional  requisites 
or  qualifications.  To  fill  either  office  legally,  and  constitutionally,  it 
requires  the  joint  action  of  the  electors,  and  his  acceptance  of  the  of- 
fice. When  both  these  acts  concur,  then  the  office  is  rightfully  filled. 
The  commission  of  the  Governor  is  evidence  of  the  incumbent's  right 
to  the  office,  and  of  his  authority  for  its  exercise.  In  the  selection  of 
an  incumbent  to  fill  any  office  the  electors'  right  to  choose  is  wholly 
unrestricted  except  in  the  manner  pointed  out  by  the  Constitution  or 
by  the  laws,  and  consequently  they  can  elect  any  individual  they 
please.  Their  right  to  vote  for  him  cannot  be  questioned  if  he  pos- 
sess the  legal  and  constitutional  requisites  for  the  office;  and  if  this  be 
the  case,  it  would  render  that  right  nugatory,  or  of  no  effect,  if  the 
person  chosen  did  not  possess  the  right  to  .iccept  the  office.  To  give 
to  the  electors  the  authority  for  selection,  and  at  the  same  time  de- 
prive the  incumbent  of  the  power  of  acceptance  would  be  virtually  to 
annul  the  right  of  suffrage  itself.  This  would  be  giving  a  right  and 
taking  away  all  the  means  by  which  it  could  be  enjoyed,  which  involves 
such  manifest  absurdity  and  contradiction  that  it  is  impossible  for  it  to 
be  true.  If  the  person  voted  for  has  an  unqualified  right  of  accept- 
ance of  the  office  to  which  he  is  elected,  the  moment  he  determines 
bis  will  or  election  in  regard  to  it  and  accept  the  office,  that  instant  of 
time  be  of  course  resigns  or  vacates  any  other  office  he  holds  incom- 
patible with  the  one  he  accepts.  This  is  strictly  true  in  regard  to  all 
offices  whose  duties  are  inconsistent  with  each  other,  and  belong  to 
separate  departments  of  the  government.  The  authorities  are  so 
clear  and  conclusive  on  this  point  we  deem  it  unnecessary  to  add  any 
thing  more  in  support  of  the  principle  except  merely  to  refer  to  them. 
Johnstone  vs.  Mdrgetson^  1  Henry  Blackstone^  260;  Milward  vs» 
Thatcher^  2  T.  R.  81. 

The  pleadings  in  this  case  admit  the  fact  that  the  present  defend- 
ant, John  Hutt,  is  in  the  full  possession  and  enjoyment  both  of  the 
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office  of  Justice  of  the  Peace,  and  of  Treasurer  of  the  State.  This 
being  the  case,  of  course  he  is  constitutionally  ineligible  to  hold  and 
exercise  both  these  offices  at  one  and  the  same  time,  becaose  they 
belong  to  separate  and  distinct  dep^artmcnts  of  the  goyemment.  It 
therefore  necessarily  follows  that  his  election  to  and  acceptance  of  the 
office  of  Treasurer  of  the  State  wholly  vacated  and  annulled  his  o& 
fice  of  Justice  of  the  Peace  of  the  county  of  Pulaski. 

The  application  of  these  principles  to  the  question  raised  upon  the 
demurrer  and  the  replication,  conclusively  demonstrate  that  the  forma 
is  fatally  defective,  and  the  latter  fully  sufficient  to  invalidate  (be  war- 
rant that  the  defendant  has  shown  in  bis  plea  for  tbe  exerdaa  of  the 
office  of  Justice  of  the  Peace. 
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All  ptopntf  m  thiB  State  nvst,  by  ^e  CoiwiitotioD,  be  lazed  aeoordiag  to  its  Tslns  i 
sod  the  tax  tbereon  mast  be  eqaal  and  uniform  throughout  the  State. 

Tbe  Legklatare  baa  oo  power  to  ditcriminate,  and  fix  upon  one  deaeripftion  or  apeciss 
of  property  a  greater  tax  than  that  fixed  by  law  upon  every  other  .descripiioD  or  spe. 
eiea  of  properly  of  equal  Talae,  subjected  to  taxation. 

Every  indtTidual  may  lawfully  acquire  and  possess  any  spedies  or  description  of  pro* 
perty.  if  he  does  not  thereby  destroy  or  deprive  some  other  person  of  his  property^ 
or  soase  enjoynrom  thereof,  in  which  he  is  protected  by  law. 

Bat  property,  when  acquired  and  possessed,  must  be  so  kept  and  disposed  of  as  not  to 
injare  any  paramount  legal  right  of  another,  or  affect  injartonsly  the  public  morals^ 
or  public  good,  so  far  as  they  are  protected  by  law. 

The  Legislature  cannot  restrict  any  one  from  making  or  purchasing  a  billiard  table  ; 
bot  Bday,  by  law,  so  regulate  or  restrict  the  use  of  it,  as  to  prevent  any  injury  ihers« 
from  to  the  public  morals  or  public  good. 

Ko  iodividual  in  this  fovemment  does,  or  can,  have  or  posaess  any  privilege  which  is 
not  common  to  every  other  citizen  of  the  State,  until  it  is  created  by  law,  and  ac« 
qnired  by  htm  under  authority  thereof,  and  in  the  manner  thereto  designated. 

The  Legislature  can  uz  no  privileges,  except  those  created  by  law,  and  legally  eziat* 
ing  at  such  time  as  the  law  imposing  the  ux  directs  it  to  be  levied  thereon. 

The  Legislature  cannot,  by  prohibiting  the  exerciae  of  a  right  common  to  every  eiti* 
sen,  and  then  allowing  its  exercise  upon  payment  of  a  tox,  create  it  a  privilege. 

Tiio  priviUgsa  made  taxable  by  the  Conatiiuiion,  are  such  as  cannot  be  exercised  of 
enjoyed  by  any  citizen  or  integral  part  of  the  community,  without  the  intervention 
of  soma  atatotory  provision,  granting  to,  or  conferring  npon  one  or  more  individs* 
sis  the  right  of  doing  aome  particular  thing,  as  the  right  of  banking,  keeping  t 
ferry,  &e. 

It  might  alao  enbrace  aocb  aa  enjoy  any  privilege  by  way  of  ezemption  from  the  per. 
formance  of  oneroua  duties  imposed  upon  the  great  mass  of  the  community,  if  sacb 
ozsnq>tioo  be  first  created  by  statute ;  but  this  admits  of  great  doubt. 

Keeping  a  billiard  table  cannot  be  made  a  privilege,  under  that  clause  of  the  Constiti». 
tioB  which  provides  that  all  property  ahall  be  tazed  according  to  its  valoe ;  bnt  thst 
the  Legialature  may  taz  merchants,  hawkers,  pedlars  and  privileges.  It  is  not  a 
friwUege,  and  therefore  the  law  imposing  a  uz  of  five  hundred  dollars  for  every  siz 
months  on  each  keeper  of  a  billiard  table  is  unconstitutional  and  void. 

This  wag  a  proceeding  upoD  a  writ  of  certiorari  to  the  countj  court 
of  Paladd  county,  issued  upon  the  petition  of  plaintiffi,  requiring  the 
comCj-  court  to  certify  and  send  to  the  Supreme  Court  a  transcript  of 
tbe  record  of  the  tax  book  of  said  county,  embracing  the  State  and 
county  taxes  assessed  in  said  county  for  the  year  1839,  with  all  ordera 
and  objections  made  upon  the  consideration  and  adjustment  thereof^ 
ni  •tber  things  touching  the  same,  on  which  it  is  alleged  that  the 
plaintMs  'stand  charged  with  the  sum  of  one  thousand  dottars  as  the' 
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semi-annual  tax,  in  said  annual  tax-book,  as  the  keepers  of  two  bit 
liard  tables  in  the  county  of  Pulaski  for  the  term  of  six  months.    Bj 
the  return  to  said  writ  it  appeared  that  the  ordinary  annual  assess- 
ment list  of  the  persons  and  property  in  said  county,  supposed  to  be 
subject  by  law  to  taxation,  embracing  billiard  tables,  was  duly  re- 
turned by  the  SheriflT,  and  regularly  filed  in  the  oflGice  of  the  Clerk  of 
the  Circuit  and  County  Courts  of  said  county,  on  the  23d  day  of 
March,  1839,  and  that  the  plaintifis  were,  by  the  style  of  Woods  and 
Stevens^  assessed  as  the  keepers  of  two  billiard  tables,  with  a  tax  of 
one  thousand  dollars,  but  the  term  of  time  for  which  they  were  so 
assessed  and  charged  with  said  tax  was  not  stated  in  the  assessment 
list,  that  due  notice  of  the  return  of  said  list  was  given  by  the  Sheriff 
on  the  25th  day  of  March,  1839,  that  no  appeal  from  the  assesBmeiit 
made  by  the  Sheriff  was  taken  by  the  plaintiffi  to  the  County  Couit, 
and  that  the  County  Court,  at  the  first  term  thereof,  after  the  same 
was  returned  and  filed  as  aforesaid,  on  the  26th  day  of  April,  1839, 
adjudicated  upon  said  list  and  levied  the  county  tax  to  be  charged 
and  collected  thereupon,  that  the  tax  book  was  made  out  by  the 
Clerk  from  said  assessment  list,  agreeably  to  the  order  of  the  County 
Court,  and  on  the  28th  day  of  May,  1839,  a  regular  warrant  was  en- 
dorsed thereon,  in  the  form  prescribed  by  law,  with  the  seal  of  the 
County  Court  thereto  affixed,  and  that  the  plaintiff  were  charged  in 
said  tax  book  as  the  keepers  of  two  billiard  tables,  with  a  State  tax  of 
one  thousand  dollars,  which  the  Sheriff,  by  the  warrant  aforesaid,  was 
required  to  collect  and  pay  in  the  manner  and  within  the, time  pre- 
scribed by  law  for  the  payment  thereof^ 

Pike,  ibr  the  plaintiffs: 

The  only  questions  in  this  case  for  the  consideration  of  the  eovr^ 
are: — 

First.  Whether  so  much  of  sec.  5»  chap,  cxxviii,  of  the  Revised 
Stahdes^  as  imposes  upon  the  keeper  of  every  billiard  table  in  this 
State^  for  every  term  of  six  months,  the  sum  of  five  hundred  dollars  for 
each  table,  as  a  State  tax,  h  constitutional! 

Second.  Whether,  if  constitutional,  that  tax  can  be  collected  by 
{daciog  in  each  annual  assesBment  list  and  tax  book  a  semi-annoai  tax 
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without  any  regard  to  the  time  during  which  the  tables  are  to  be  kept, 
and  coDccting  by  levy  and  sale  as  other  taxes? 

As  to  the  first  question,  it  is  confessedly  one  of  great  delicacy,  but 
from  which  the  court  will  of  course  not  shrink.  All  laws,  and  this  at 
well  as  others,  must  be  tried  by  the  standard  of  the  Constitution.  If 
contrary  to  any  provision  of  that  instrument,  the  court  would  violate 
its  oath  if  it  were  not  to  enforce  that  which  purports  to  be  law  and  is 
not  law  but  void. 

The  Constitution  expressly  and  in  distinct  words  provides  that  ^<  all 
property  subject  to  taxation  shall  be  taxed  according  to  its  value;  that 
value  to  be  ascertained  in  such  manner  as  the  General  Assembly  shall 
direct,  making  the  same  equal  and  uniform  throughout  the  State. 
JVb  07te  species  of  property  from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  another  species  of  property  of  equal  value J*^ 

^  What  cannot  be  done  directly  cannot  be  done  indirectly,"  is  a 
maxim  of  familiar  application  in  the  law,  but  it  has  a  more  significant 
meaning  when  applied  (o  questions  arising  under  the  Constitution.  If 
one  species  of  pi-operty  cannot  directly  be  taxed  higher  than  another 
species  of  the  same  value,  it  cannot  be  done  indirectly.  There  is  no 
fiction  of  law,  there  can  be  no  quirk  or  quibble  of  legislation,  whereby 
it  can  be  so  arranged  that  the  mere  billiard  table  itself  can  be  taxed 
in  any  way  whatever,  except  by  a  per  centage  upon  its  actual  value. 

It  is  therefore  necessary,  in  order  to  sustain  the  law  in  question,  that 
resort  should  be  had  to  the  succeeding  clause  of  the  Constitution, 
which  provides  that  "  the  General  Assembly  shall  have  power  to  tax 
merchants^  hawkers^  pedlars^  and  privileges^  in  such  manner  as  may  from 
time  to  time  be  prescribed  by  law."  It  is  contended  that  the  law 
which  imposes  a  tax  of  a  thousand  dollars  a  year  is  warranted  by  this 
broad  word,  privileges,  and  that  not  the  billiard  table  is  taxed,  but 
the  privilege  of  keeping  it,  not  the  article  itself,  but  the  right  of  keep- 
ing the  article.  It  will  therefore  be  necessary  to  examine  the  word 
^ privileges'^  as  used  in  the  Constitution. 

The  fundamental  provision  as  to  the  revenue  is  that  all  taxes  shall 
be  ad  valorem.  The  exception  is  the  tax  on  merchants,  hawkers, 
pedlars  and  privileges.  The  exception  then  as  to  privileges  must  not 
have  a  construction  given  to  it  which,  by  extension,  could  iwaUow 
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ap  or  even,  to  any  extent,  coDtrarene  the  general  policy  of  the  Con- 
stitution. 

The  meaning  of  the  word  *^  privilege^'  is  to  be  looked  for  in  Che 
comnoon  law.  In  the  realm  of  England,  and  bj  the  Englidi  law, 
there  were  a  multitude  of  privileges  of  various  kinds,  most  of  whicb 
never  crossed  the  Atlantic  or  took  root  in  our  soil.  Among  them  were 
privilege  from  arrest  of  Peers,  of  Ecclesiastical  persons,  of  Ambaisar 
dors  of  ancient  demesne,  of  suits,  of  the  chace,  of  the  crown,  of  phj- 
ricians,  of  the  universities,  &c. ;  but  none  of  these  are  known  here. 
Except  in  such  instances  as  these  the  word  privilege  was  s/oonimopf 
with  franchises^  and  in  order  to  ascertain  the  meaning  of  one  of  these 
terms  itwill  be  necessary  to  look  to  the  definition  of  the  other. 

It  is  laid  down  that  all  franchises  are  derived  from  the  Kng,  and 
ought  to  be  claimed  bj  charter  or  prescription,  which  supposes  the 
grant  of  the  King.  Com.  Dig.^  Franchises^  C.  A.;  Strata  Mareellay 
9  Cb.  27  i.  Among  these  are  enumerated  the  privilege  to  be  a  cor- 
poration, to  have  treasure  trove,  waifs  and  estrays,  wreck  of  the  sea, 
a  court  leet  and  other  courts,  royal  fishes,  fairs,  markets,  &c.;  frank 
soldage,  the  custody  of  a  jail,  combance  of  pleas,  deodands,  to  have 
a  sanctuary,  to  make  a  corporation,  to  make  a  coroner,  to  have  finely 
the  county  palatine,  the  cinque  ports,  &c. 

It  was  the  theory  of  the  common  law  that  all  these  privileges,  liber- 
ties, and  franchises  spring  from  the  crown;  some  of  them,  it  was  held, 
were  originally  parcel  of  the  flowers  of  the  crown,  as  waifs,  deodands, 
wrecks,  &c.,  and  if  these  came  again  to  the  King  they  were  held  to 
be  merged  in  the  crown.  Others  were  held  to  have  been  origioally 
in  the  beginning  erected  and  created  by  the  crown,  and  if  they  came 
to  the  crown  again  they  were  not  merged,  as  fairs,  markets,  hundreds, 
leets,  parks,  warrens,  &c.     Strata  Maxcella^  9  Co.  27. 

la  this  country  few,  if  any,  privileges  exist  by  prescription,  and  few 
of  ^se  known  in  England  exist  by  Legislative  grant.  But  it  is  a 
certain  class  of  privileges  created  in  all  the  States  by  grant  from  the 
Legislature,  such  as  banking,  the  privilege  of  keeping  ferries,  and 
holding  and  keeping  toll-bridges,  of  making  and  receiving  toll  on 
tompy^es,  canals,  and  rail-roads;  and  unquestionably  other  privileges 
of  Die  same  nature  might  be  created,  and  when  created,  would  be 
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taxable*  These  are  all  special  rights,  powers,  and  privileges,  not  exr 
istiog  before,  but  created  pro  hac  vice^  and  granted  out  by  her  Leg^ 
faUare  as  exclusive  rights  and  franchises.  Such  privileges  which  are 
sources  of  wealth,  or  rather  wealth  in  themselves,  created  and  con- 
ferred bj  Legislative  grant,  and  not  capable  of  valuation  like  tangi«> 
ble  and  corporeal  property,  are  properly  taxable  as  privileges. 

But  the  Legislature  cannot,  by  first  prohibiting  the  use  of  any  artir 
de  or  the  exercise  of  any  calling,  and  then  allowing  it  upon  pay- 
ment  of  a  certain  sum  into  the  Treasury,  create  a  privilege.  If  this 
could  be  done,  there  would  no  longer  be  any  meaning  or  effect  in  the 
provision  that  no  one  species  of  property  should  be  taxed  higher  than 
another  species  of  property  of  equal  value.  If  this  could  be  done,  ths 
Legislatore  could  tax  every  bureau  a  hundred  dollars,  or  every  table^ 
or  chair,  or  sofa,  or  book-case,  to  the  same  amount,  merely  by  prohib- 
itiog  the  use  or  possession  of  each  article  except  upon  payment  of  such 
«im,  and  so  making  it  a  privilege  to  have,  use,  or  poness  it.  Tbej 
might  pass  sumptuary  laws,  and  tax  shoes,  boots,  hats,  coats,  cloaks, 
aad  every  article  of  dress,  comfort,  luxury  or  necessity,  by  pur- 
•Bing  the  same  course,  and  making  it  a  privilege  to  have,  wear,  or 
poMcssit 

There  are  certain  rights  which  belong  to  us  as  freemen;  we  do  not 
derive  aO  oar  rights  from  Legislative  grant;  we  have  some  which  be- 
long to  us  by  nature,  and  as  citizens  of  a  free  country;,  such  are  the 
rights  of  holding  any  species  of  property  we  choose,  of  wearing  what- 
ever garments  we  choose,  and  of  possessing  and  holding  any  article 
of  comfi>rt  or  luxury  which  we  please.  As  all  then  bek>hg  to  us  origi- 
nally, they  cannot  be  converted  into  privileges  by  any  process  of  Le* 
pdative  alchemy.  No  such  magical  transmutation  can  be  effected* 
If  it  could,  nothing  would  be  easier  than  by  the  enactment  of  sump- 
taary  laws  and  acts  creating  privileges  to  transform  us  at  one  sweep 
from  free  citizens  of  a  republic  to  the  mere  serfiof  the  soil. 

The  right  to  keep  and  use  a  billiard  table  is  one  of  these  common 
rights.  It  is  an  article  of  furniture  which  every  citizen  had  the  right 
to  own  and  possess  before  we  framed  the  Constitution,  and  the  Legis- 
lature cannot  confer  upon  us  the  privilege  of  keeping  what  we  already 
eac  communijure  have  the  right  to  keep  and  use.    Privileges  are  not  so 
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created ;  ifthey  are,  every  thing  can  be  transmuted  into  a  privilege,  and 
by  andergoing  this  process,  an  article  of  property  worth  a  hundred 
doll^  may  to-day  be  taxed  one  dollar  and  to-morrow  a  thoosand, 
while  another  article  of  the  same,  mny  still' remain  subject  to  the  ori- 
ginal tax  of  one  dollar.  Why  not  in  the  same  tax  the  privilege  o( 
raising  cotton,  or  hemp,  or  wheat,  and  so  make  a  tax  payable  by  one 
portion  of  the  State  alone. 

The  playing  of  billiards  has  not  been  yet  made  a  criminal  or  penal 
offence,  and  therefore  every  person  has  the  right  either  to  keep  or  play 
on  such  a  table.  He  has  the  same  right  to  do  so  that  he  has  to  keep 
or  play  on  a  flute,  violin,  or  organ;  and  if  one  can  be  made  a  privi- 
lege while  it  is  lawful  for  every  man,  so  may  the  other.  There  is  no- 
thing unlawful  or  criminal  in  one  more  than  in  the  other,  by  the  law  of 
nature,  or  the  code  of  morality ,  neither  malum  prohibitum  or  malum  per 
96.  To  keep  a  billiard  table  therefore  stands  upon  the  same  ground 
with  keeping  any  other  article  of  furniture,  or  for  the  purpose  of 
amuseroeat,  and  one  cannot  be  changed  into  a  privilege  any  more 
than  the  other* 

A  privilege,  therefore,  is  a  new  right  created  by  Legislative  grant; 
not  a  right  existing  before  and  common  to  all,  but  now  prohibited 
unless  on  payment  of  a  sum  into  the  exchequer.  It  is  a  portion  of 
the  prerogative  of  the  State,  carved  out  and  given  to  an  individual 
or  a  corporation.  This  is  no  such  privilege.  Nor  could  a  privilege 
be  created  by  declaring  the  keeping  of  a  billiard  table  criminal,  and 
ihen  allowing  it  on  payment  of  a  sum  in  gross;  that  would  be  pander- 
ing to  crime  and  present  the  strange  spectacle  of  Legislative  crea- 
tion of  a  privilege  to  commit  crime.  It  might  be  forbidden  alto- 
gether, but  it  could  never  be  made  a  privilege. 
'  The  keeping  of  a  billiard  table,  therefore,  is  no  privilege,  and  there- 
fore cannot  be  taxed  as  such,  and  if  so,  it  foltows,  as  an  inevitable 
consequence,  that  the  law  in  question  is  unconstitutional. .  That  it  is  so 
we  have  not  the  slightest  doubt. 

But  admitting  that  it  is  not,  still  it  cannot  be  collected  as  here  at 
tempted;  it  is  improperly  placed  in  the  annual  tax  book;  and  the 
officer  bad  no  authority  either  by  law  or  his  warrant  to  levy  upoa 
property  from  which  to  make  and  collect  it. 
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Bj  the  12th  section  of  the  chapter  on  revenue,  in  the  Revised  Sta- 
tutes,  the  assessor  in  each  county  is  required  to  assess  certain  species  of 
of  property  therein  designated  for  annual  taxation;  and  such  assess- 
ment is  to  be  made  of  such  property  only  as  is  liable  to  an  ad  valorem 
tax,  and  though  by  section  9,  he  is  required  to  take  an  accurate  ac- 
count of  all  taxable  inhabitants,  property  and  privileges  made  taxable 
in  his  county,  yet  that  must  be  understood  to  apply  only  to  suqh  privi- 
leges as  are  taxed  with  an  annual  tax. 

By  the  warrant  attached  to  the  tax  book,  and  which  is  the  collect- 
or's authority,  and  the  only  authority  under  which  he  can  act  in  the 
premises,  he  is  commanded  solely  to  collect  at  certain  rates  and  ad 
valorem  on  all  property  therein  taxed,  and  therefore  no  authority 
whatever  is  thereunder  given  him  to  collect  a  sum  in  gross  of  any  per- 
son, or  for  any  purpose  whatever. 

That  the  tax  of  five  hundred  dollars  for  a  billiard  table  for  six 
months  is  wrongly  placed  in  the  assessment  list  for  the  year,  and  can- 
not in  that  manner  be  collected,  is  manifest  from  the  fact  that  in  such 
case  there  would  be  no  method  of  collecting' the  tax  for  the  last  six 
months  in  the  year,  or  in  case  a  person  commenced  keeping  a  table 
after  the  assessment  for  the  year  had  been  made,  and  also  from  the 
fact  that  a  person  is  not  required  in  any  event  to  pay  the  tax  for  six 
months,  or  may  do  so  for  any  time,  however  short,  during  which  he 
desires  to  keep  his  billiard  table. 

It  may  be  that  the  law  is  inoperative  even  if  constitutional,  by  rea- 
son of  the  failure  to  prescribe  any  method  for  collecting  it.  No  pro- 
vision is  made  for  the  issuing  a  license  to  keep  a  billiard  table,  and  no 
mode  is  pointed  out  by  which  the  tax  can  be  levied.  But,  how- 
ever this  may  be,  there  can  be  no  doubt  that  the  tax,  if  it  can  be 
coBected  at  all,  can  be  assessed  in  the  assessment  list  of  annual  taxa- 
tion; and  if  it  could,  by  what  right  does  the  Sheriff  fix  it  arbitrarily 
at  six  months?  If  he  could  do  that,  he  could  as  well,  and  with  more 
show  of  reason,  charge  the  whole  tax  for  twelve  months. 

Whatever  may  be  the  method  of  collecting  the  tax  it  must  be  one. 
There  cannot  be  one  mode  of  collecting  of  these  individuab  and  an- 
other of  collecting  of  persons  who  commence  keeping  billiard  tables 
after  the  annual  assessment. 
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It  is  alleged  in  the  petition  that  the  Sheriff  has  levied  npon  the 
property  of  the  petitioners  for  satisfaction  of  this  tax.  By  what  war- 
rant? The  writ  of  the  Clerk  attached  to  the  tax  book  give§  him  no 
SQch  authority,  and  he  has  none  by  any  general  provision  of  the  law. 

A  tax  imposed  under  a  law  which  violates  the  Constitution,  levied 
in  violation  even  of  that  law,  and  attempted  to  be  collected  widioat 
warrant  or  authority,  must  of  course  be  in  violation  of  the  rights  of  the 
citizen,  and  if  so,  should  be  perpetually  superseded. 

RiNQO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  tax  in  question  appears  to  have  been  assessed  and  charged 
against  the  plaintiffi  as  the  joint  keepers  of  two  billiard  tables,  as 
upon  the  privilege  of  keeping  them  by  the  authority  and  under  the 
provisions  of  the  5th  section  of  the  128th  chapter  of  the  Reraed 
Statutes  of  this  State,  page  674^  which  enacts  that  ^  there  shall  be 
levied  and  collected  as  a  Slate  tax  the  sum  of  five  hundred  dollars  on 
the  keeper  of  every  billiard  table  in  this  State,  and  the  like  sum  on 
every  keeper  of  a  nine-pin  alley,  for  the  period  of  six  nxmths,  and  at 
the  same  rate  for  a  shorter  time,  and  no  person  shall  have  or  use  any 
billiard  table  or  nine-pin  alley  without  first  paying  to  the  Sheriff  the 
tax  required  by  this  act." 

The  plaintiffi  insist  that  the  tax  thus  imposed  upon  the  keeper  of  a 
billiard  table  is  not  warranted  by  the  Constitution,  and  that  the  enact- 
ment above  quoted  is  repugnant  thereto  and  void,  and  if  valid,  cannot 
be  enforced  in  the  manner  attempted  against  them. 

In  support  of  the  former  position  they  contend  that  a  bilfiard  table 
is  in  every  point  of  view  ^  property,"  which,  under  the  provisions  of 
the  Constitution,  every  person  has  an  indefeasible  right  of  acquiring, 
possessing,  and  protecting,  and  that  it  cakutl^fj^e  taxed  according  to 
its  value;  and  in  support  of  the  latter  they  urge  the  impoaribility  of 
enforcing  the  enactment,  because  the  manner  of  assessing  and  col- 
lecting the  tax  in  question  is  no  where  prescribed  by  law. 

No  questions  of  more  importance,  or  greater  delicacy,  than  these 
have  ever  been  presented  to  this  court,  or  received  a  noore  p^ent  and 
careful  consideration,  and  to  the  mind  of  the  court  they  present  diffi- 
culties of  no  ordinary  character.     The  right  of  the  citizen  to  acquire. 
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and  protect  property,  cannot  be  questioned,  for  it  is  expreaslj 
secared  by  the  first  section  of  the  second  article  of  the  Constitution^ 
which  declares  that  '*  all  free  men,  when  thej  form  a  social  compact, 
are  equal,  and  have  certain  and  inherent  and  indefeasible  rights, 
among  which  are  those  of  enjoying  and  defending  life  and  liberty,  of 
acquiring,  possessing,  and  protecting  property  and  reputation,  and  of 
pursuing  their  own  happiness.'' 

The  term  property  has  a  most  extensive  signification,  and  accord- 
ing to  its  legal  definition  consists  in  the  free  use,  enjoyment,  and  dispo- 
sal ^  by  a  person  of  all  his  acquisitions,  without  any  control  or  dirainu- 
tioD,  save  only  by  the  laws  of  the  land."  1  Blackstone^s  Com.  138. 
Therefore,  whatever  a  person  acquires  is  his  property,  and  according 
to  the  theory  and  practice  of  all  governments,  may  be  subjected  to  a 
tax,  unless  the  right  of  taxation  be  restricted  by  some  fundamental 
law  to  some  particular  species  or  descriptions  of  property;  and  subject 
to  the  like  restriction,  a  greater  or  less  amount  of  tax  may  be  imposed 
ad  valorem^  or  otherwise,  according  to  the  will  of  those  to  whom  the 
taxing  power  is  confined.  In  this  State  the  Constitution  ordains  that 
^  all  revenue  shall  be  raised  by  taxation,  to  be  fixed  by  law,"  and  that 
all  property  subject  to  taxation  shall  be  taxed  according  to  its  value; 
that  value  to  be  ascertained  in  such  manner  as  the  General  Assembly 
shall  direct,  making  the  same  equal  and  uniform  throughout  the  State. 
No  one  species  of  property  from  which  a  tax  is  collected  shall  be 
taxed  higher  than  another  species  of  property  of  equal  value,  provided 
^  the  General  Assembly  shall  have  power  to  tax  merchants,  hawkers, 
pedlars,  and  privileges^  in  such  manner  as  may  from  time  to  time  be 
prescribed  by  law."  Const.  Ark*  title  Revenue^  S.  1  and  2.  From 
this  quotation  it  will  be  perceived  that  the  Legislate  re  is  bound  by  the 
GoDstitotion  in  fixing  the  State  tax  on  property  so  to  regulate  it  that  every 
species  or  description  of  property  subject  to  taxation  shall,  according  to 
its  value,  pay  an  equal  ratio  or  amount  of  revenue  to  the  State;  or,  in 
other  language,  property  shall  be  taxed  according  to  its  value,  and  the 
tax  thereon  shall  be  equal  and  uniform  throughout  the  State.  This 
rule,  as  to  the  State  revenue,  is  inflexible,  and  leaves  with  the  Legis- 
lature no  power  to  discriminate  and  fix  upon  one  description  or  spe- 
cies of  property  a  greater  tax  than  that  fixed  by  law  upon  everj  other 
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description  or  species  of  property  of  equal  value  subjected  to  taxatioD. 
In  this  case,  the  power  of  the  l^egislature  to  impose  a  tax  upon  the 
billiard  tables  in  question,  equal  to  that  imposed  upon  other  property  by 
law,  has  not  been  controverted  by  the  plaintiffs,  and  is  understood  to 
be  conceded  by  them.  But  they  deny  the  power  of  the  Legislature  to 
prohibit  them  from  possessing  property  without  first  paying  a  tax,  not 
upon  the  property  itself,  but  for  the  right  to  possess  or  keep  it.  We 
have  already  adverted  to  the  legal  definition  of  property,  and,  as  we 
apprehend,  shewn  conclusively  that  every  person  in  this  State  has  a 
pure  and  indefeasible  right  to  acquire,  possess,  and  protect  it,  and  that 
it  cannot,  as  property,  be  subjected  to,  any  other  than  an  ad  vcUorem 
tax. 

And,  if  these  positions  be  correct,  it  resulis  therefrom,  in  our  opin- 
ion, thttt  the  power  to  prohibit  the  acquisition  and  possession  of  pro- 
perty is  unquestionably  withdrawn  from  the  Legislature:  and  the  right 
of  every  citizen  is  in  this  respect  perfect  and  plenary,  and  may  be  en- 
joyed without  any  other  restraint  than  such  as  shall  be  necessary  to 
the  preservation  of  the  individual  rights  of  others,  or  the  general  wel- 
fare of  the  community.  Thus  every  individual  may  lawfully  acquire 
and  possess  any  species  or  description  of  property,  if  such  acquisition  or 
possession  does  not  destroy  or  deprive  some  other  person  of  his  property, 
or  some  enjoyment  thereof,  in  which  he  is  protected  by  law.  Bat 
property  when  acquired  and  possessed  must  be  so  kept  and  disposed 
of  as  not  to  injure  any  paramount  legal  right  of  another,  or  affect  in- 
juriously the  public  morals  or  public  good,  so  far  as  they  are,  or  may 
be,  protected  by  law. 

We  are,  therefore,  of  opinion  that  the  Legislature  may,  by  law, 
for  the  purposes  aforesaid,  regulate  and  restrict  the  use  and  keep- 
ing of  property,  but  cannot  prohibit  altogether  any  person  whatever 
fh>m  legally  acquiring  and  possessing  property  generally,  or  any  par- 
ticular species  or  description  of  property.  Thus,  for  instance,  they 
cannot  prohibit  any  one  from  making  or  purchasing  a  billiard  table, 
because  it  is  an  article  of  property,  and,  under  the  Constitution,  any 
one  may  lawfully  acquire,  possess,  and  protect  it  as  such;  but  the  Le- 
gislature may  by  law  so  regulate  or  restrict  the  use  of  such  table  as  to 
prevent  any  injury  to  the  public  morals  or  public  interest  therefixHo,  in 
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precisely  the  same  manner  thai  the  use  of  other  property  generally 
may  be  regulated  or  restricted*  The  distinction  being  between  a 
prohibition  against  the  acquisition  and  possession  or  keeping  of  pro- 
perty and  the  imposition  of  burthens  upon  the  property  itself,  or  re- 
strictions upon  the  use  thereof;  or  between  the  total  destruction  of  the 
right  to  acquire  and  possess  property,  and  the  regulation  thereof  in 
such  manner  as  to  prevent  injury  either  to  individual  or  public  rights, 
and  promote  the  public  welfare*  The  former  the  Legislature  is  prohib- 
ited by  the  Constitution  from  doing,  the  latter  that  department  is  not 
restrained  iirom  acting  upon  ^<  according  to  its  free  will  and  sovereign 
pleasure/' 

This  court  is  therefore  of  the  opinion  that  so  much  of  the  fiilh  sec- 
tiou  of  the  enactment  of  the  Legislature  above  quoted  as  purports  to 
prohibit  every  person  from  having  a  billiard  table,  without  first  pajing 
to  the  Sheriff  the  tax  mentioned  in  said  enactment,  is  repugnant  to  the 
first  section  of  the  second  article  of  the  Constitution  of  this  State,  and 
therefore  void*  But  it  will  be  remarked  that  the  tax  in  question  does 
not  purport  to  be  a  tax  on  the  table  as  property,  but  simply  on  the 
plaintiffi  as  the  keepers  thereof,  or  upon  the  privilege  of  keeping  them, 
and  therefore  the  attorney  for  the  State  insists  that  it  is  within  the 
proviso  or  exception  above  quoted,  which  expressly  reserves  to  the 
General  Assembly  the  power  of  taxing  merchants,  hawkers,  pedlars, 
and  privileges,  in  such  manner  as  may  from  time  to  time  be  pre- 
scribed by  law,  because,  as  he  contends,  all  persons  are  prohibited  by 
law  fitMn  having,  or  using,  any  billiard  table,  without  first  paying  the 
tax  imposed  upon  it  by  the  statute,  while  every  person  upon  paying 
such  tax  is  authorized  by  law  to  keep  and  use  such  table,  and  there- 
fore the  law  creates  a  privilege  to  be  enjoyed  only  by  such  as  pay  the 
tax  mentioned  in  the  statute,  which  is  clearly  a  tax  upon  this  privilege, 
which  the  Legislature  has  competent  power  to  impose.  The  plain- 
tiffi  deny  that  it  it  is  within  the  legitimate  power  of  the  Legislature  to 
create  a  privilege  by  first  prohibiting  the  enjoyment  of  some  right 
common  to  every  citizen  of  the  State,  and  then  suffering  such  only 
as  vrill  pay  a  specified  sum  pf  money  to  the  State,  as  a  tax,  the  liberty 
of  enjoying  such  right*  The  proviso  under  consideration  designates 
certain  objects  which  form  an  exception  U>  the  general  rule  preateribed 
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for  raising  revenue  upon  the  basis  of  property,  ad  vciloremj  and  may 
be  subjected  to  taxation  by  law  without  regard  to  that  principle^ 
the  power  of  the  Legislature  in  respect  thereto  being  expresdy  re- 
served propria  -oigore;  consequently  the  Legislature  may,  in  its  discre- 
tion, enforce  a  tax  of  any  amount  upon  either  of  the  subjects  meD- 
tioned  in  the  proviso,  without  any  respect  to  the  value  thereof  and  re- 
gard to  the  equality  and  uniformity  of  the  tax  throughout  the  State* 
For  instance,  two  merchants,  each  employing  the  same  amount  of  capi- 
tal at  different  places,  or  at  the  same  place,  may,  without  violating  the 
constitutional  rights  of  cither,  be  taxed  the  one  in  a  larger  sum  than  the 
other.     So,  likewise,  a  clock  pedlar  may  be  taxed  higher  than  a  ped- 
lar of  jewelry,  tinware,  groceries,  &c.,  or  e  converso^  or  the  one  may 
be  be  taxed  and  the  other  not,  and  the  same  privilege  applies  to 
hawkers  and  privileges  as  to  all  which  the  Legislature  possesses  the 
power  of  making  such  discriminations  as  that  department  shall  deter- 
mine to  be  proper*     Because  it  is  not  only  not  withdrawn  frooi)  bttt 
expressly  reserved  to  them,  by  this  proviso  in  the  ConstitutioD.     Yet 
they  have  not  the  power  of  absolutely  prohibiting  any  persoD  firoia 
becoming  a  merchant,  hawker,  or  pedlar,  until  he  shall  have  paid  a 
tax  as  such,  because  it  is  parcel  of  the  public  liberty  of  every  citizen  to 
employ  himself  or  his  capital  in  such  manner  as  he  may  choose,  pro- 
vided he  does  not  invade  the  legal  rights  of  another,  or  contravene 
the  public  policy  of  the  community  as  regulated  by  law.     Therefore^ 
this  right  is  indefeasible  and  secured  by  the  Constitution  to  every  citizen 
in  common.    Such,  however,  is  not  the  case  in  this  particular  as  re- 
gards privileges,  for  it  is  a  primary  and  most  essential  principle  of  our 
Constitution  and  government,  forming  as  it  were  the  base  upon  which 
the  whole  superstructure  rests,  that  every  citizen  is  by  nature  endowed 
this  with  equal  rights  and  equal  privileges,  consequently  no  individual  in 
government  does  or  ever  can  have  or  possess  any  privilege  which  is  not 
common  to  every  other  citizen  of  the  State,  until  it  is  created  by  law 
and  acquired  by  him  under  ^he  authority  thereof,  and  in  the  manner 
therein  designated ;  and  surely  no  one  indulges  the  supposition  or  enter- 
tains  the  opinion  seriously  that  it  was  the  design  of  the  Convention  to 
leave  with  the  Legislature,  to  be  exercised  at  will,  the  power  of  taxing 
every  right  enjoyed  in  comnoon  by  the  whole  community,  or  of  taxing 
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them  in  any  other  manner,  or  by  a  different  rule,  from  that  prescribed 
in  the  Constitution;  or  that  such  power  is  insidiocisly  reserved,  con* 
cealed  under  the  mask'of  a  special  authority  to  tax  privileges,  inserted 
in  the  Coustitution  by  way  of  exception  to  the  general  rule.  If  such 
dioold  be  the  case  the  insertion  of  any  general  principle  or  rule  to 
regulate  die  raising  of  revenue  was  superfluous,  if  not  absurd,  and 
therefore,  in  our  opinion,  such  power  was  intended  to  be,  and  is,  by 
the  Constitution,  withdrawn  from  the  Legislature,  and  although  that 
department  has  constitutionally  the  power  of  subjecting  to  taxation 
merchants,  hawkers,  pedlars,  and  privileges,  by  law,  in  such  manner 
as  they  shall  think  proper,  such  tax  can  only  be  imposed  upon  mer- 
chants, pedlars,  and  hawkers,  who  are  actually  engaged  or  concerned 
in  the  business  of  merchandizing,  pedling,  or  hawking,  and  upon  pri- 
vileges created  by  law  and  legally  existing  at  such  time  as  the  law 
imposing  the  tax  directs  it  to  be  levied  thereon. 

Having  thus  stated  the  most  important  principles  which  we  consider 
immediately  applicable  to  the  question  presented  by  the  case  before 
us,  the  duty  devolves  upon  us  of  considering  and  deciding  whether 
the  right  of  uang  a  billiard  table  constitutes  a  privilege,  within  the 
meaning  of  the  proviso  of  the  Constitution,  upon  which  a  tax  may  be 
imposed*  We  have  already  expressed  the  opinion  that  a  billiard 
table  is  property,  and  that  the  Legislature  cannot  prohibit  a  citizen 
from  acquiring,  possessing,  and  protecting  such  property,  but  that 
they  can  by  law  regulate  or  restrain  the  use  of  it,  so  that  no  injury 
shall  result  therefrom  to  the  public;  and  further,  that  a  right  common 
to  every  citizen  of  the  State,  cannot,  by  being  first  prohibited  by  law, 
and  then  allowed  to  be  enjoyed  by  such  only  as  will  first  comply  with 
certain  conditions  prescribed  by  statute,  be  created  a  privilege  within 
the  meaning  of  the  Constitution  which  may  be  subjected  to  taxation 
at  the  will  of  the  Legislature,  and  that  a  privilege  to  be  the  subject 
of  taxation  must  legally  exist  before  it  can  be  taxed,  that  is,  its  existence 
must  necessarily  precede  the  tax,  and  not  depend  upon  the  condition 
of  a  tax  being  first  paid  before  it  acquires  life  and  being:  otherwise, 
the  sum  paid  would  be  a  bonus  or  consideration  for  obtaining  the  pri- 
vilege, instead  of  a  tax  upon  the  privilege.  It  would  be  the  subject  of 
stipulation  and  contract  between  the  State  and  the  party  purchasing 
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the  privilege,  rather  than  a  legal  imposition  upon  the  privilege  en- 
joyed. It  would  not,  as  every  other  imposition  of  taxes  does,  depend 
alone  for  its  obligation  and  efficacy  upon  the  statute,  which  in  such 
case  could  not  be  enforced,  as  all  laws  are  or  may  be,  without  any  act 
of  the  party.  Besides  this,  the  right  of  using  a  billiard  table,  subject 
to  the  law  regulating  or  restraining  its  use,  is  a  common  right,  enjoyed 
by  ^very  citizen,  which  he  could  legally  exercise  without  restraint^ 
and  without  the  aid  of  any  law  conferring  such  liberty  or  creating 
such  privilege;  and  hence  the  necessity  of  first  inhibiting  the  right  to 
use  such  table  before  the  attempt  to  impose  a  tax  upon  the  use  of  it 
as  a  privilege.  But  if  we  are  not  mistaken  in  the  nature  and  charac- 
ter of  this  right,  the  Legislature  is  as  competent  to  inhibit  the  culture 
and  acquisition  of  cotton,  or  corn,  or  the  acquisition  of  horses  or  ne- 
groes, or  any  other  article,  species,  or  description  of  property,  and 
then  permit  the  production  of  the  former,  or  the  acquisition  of  the  lat- 
ter, by  such  persons  only  as  will  first  pay  to  the  State  a  sum  of  money 
for  such  liberty  or  privilege.  They  are  all  by  the  principles  of  our  Cob* 
ititution  and  government  open  to  the  enterprize  of  every  citizen,  with- 
out any  restriction,  and  may  in  any  lawful  manner  be  acquired  and 
possessed  by  all  without  the  intervention  of  any  grant  or  privilege  from 
the  government,  although  their  rights  may  be  respectively  so  regu* 
lated  by  law  as  to  prevent  their  exercise  from  operating  injuriously 
upon  the  morals  or  interests  of  the  community,  still  they  can  neither 
be  destroyed,  or  their  existence  be  made  to  depend  upon  any  act  to  be 
performed,  or  pecuniary  consideration  paid  to  the  State;  and  we  i^ 
prehend  that  no  one  has  ever  entertained  the  opinion  that  the  Legis- 
lature could  subvert  this  most  equitable  and  important  principle  of 
taxation,  by  first  prohibitihg  the  exercise  of  a  right  common  to  all, 
the  benefits  of  which  were  intended  to  be  permanently  secured  to 
the  citizens  by  inserting  it  in  the  Constitution  as  a  law  binding  upon, 
and  so  operating  as  to  control  the  Legislative  department,  in  the  exer- 
cise of  its  legitimate  and  otherwise  uncontrolled  power  of  imposing 
burthens  upon  the  people,  by  way  of  taxation,  upon  such  principles  as 
they  might  think  proper  to  establish  by  law,  without  regard  to  its  ope- 
ration being  equal  or  uniform;  such,  for  instance,  as  the  right  of  ac- 
quiring and  possessing  land,  and  then  transforming  and  creating  a 
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prinlege  out  of  such  right,  subject  to  arbitrary  taxation,  by  pennittiDg 
mcb  only  to  enjoy  the  right  as  will  pay  to  the  State  a  specified  sum 
of  money  arbitrarily  prescribed  by  the  Legislature  before  he  can  pur- 
chase or  acquire  title  to,  or  possess,  or  cultivate,  lands  in  this  State,  and 
yet  the  power  of  establishing  and  enforcing  such  imposition  depends 
upon  precisely  the  same  principle  as  the  power  of  prohibiting.  And 
upon  the  like  condition  authorizing  the  ^^  keeping''  of  a  billiard  table, 
neither  of  which  is,  or,  in  our  judgment,  can  be,  by  any  act  of  the 
Legislature,  created  a  privilege  subject  to  taxation  as  such  within  the 
meaning  of  the  proviso  in  the  Constitution.  The  privileges  there 
contemplated  being,  in  our  opinion,  such  as  cannot  be  exorcised  or 
enjoyed  by  any  citizen,  or  other  integral  part  of  the  whole  community, 
without  the  intervention  of  some  statutory  provision  granting  to,  or 
conferring  upon,  one  or  more  individuals,  the  right  of  doing  some  partic- 
ular thing,  as,  for  instance,  the  right  of  banking,  of  keeping  a  ferry 
across  a  navigable  water  where  it  is  exclusive,  of  constructing  a  public 
road  with  the  right  of  receiving  tolls  of  such  as  travel  thereon,  and 
the  like,  and  perhaps  it  might  also  embrace  such  as  enjoy  any  privi- 
lege by  way  of  exemption  from  the  performance  of  onerous  duties  im- 
posed upon  the  great  mass  of  the  community,  if  such  privilege  be  first 
created  by  statute;  but  it  certainly  admits  of  serious  doubt  whether  the 
latter  class  of  privileges,  if  any  such  exist,  were  meant  to  be  embraced 
by  the  proviso  in  question.  And  although  we  expressly  reserve  that 
question,  and  will  not  now  express  any  opinion  upon  it,  yet  it  appears 
to  us  most  probable  that  it  was  not  the  intention  of  the  Convention 
to  embrace  them  therein,  because  privileges,  by  way  of  exemption, 
are  generally,  if  not  always,  created  in  favor  of  those  who  have  para- 
mount public  duties  to  perform,  the  performance  of  which  might  con- 
flict with  their  obligation  to  discharge  such  minor  duties  from  which 
they  are  exonerated,  or  to  such  as  are  considered  unable  to  bear  the 
burthen  of  discharging  such  obligations,  in  consideration  whereof  they 
are  exempted  or  privileged  therefrom,  either  on  the  ground  of  neces- 
sity or  orpublic  policy,  and  the  injustice  of  subjecting  such  privileges  to 
taxation  is  so  apparent  as  to  make  the  impression  that  such  was  not 
the  design  of  the  Convention,  and,  on  the  other  hand,  it  ^  evident 
that  the  clasaof  privileges  first  mentioned  might,  in  some  instances  at 
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least,  constitute  proper  objects  of  taxation,  because  they  confer  upon 
the  possessor  extraordinary  rights  not  unfrequently  coupled  with  fe- 
cial exemptions,  and  generally  productive  of  pecuniary  gain,  tboagb, 
perhaps,  in  a  ratio  very  unequal  in  reference  to  the  capital  employed, 
and  therefore  the  power  of  imposing  such  tax  upon  them  respectively, 
without  regard  to  uniformity  or  reference  to  tho  amount  of  capital  em- 
ployed, was,  in  our  opinion,  very  appropriately  left  in  the  discretion 
of  the  Legislature.  But  it  may  be  said  that  rights  of  this  description 
are  not  in  legal  contemplation  embraced  by  the  term  privileges,  and 
this  perhaps  might  be  urged  with  some  appearance  of  plausibility,  if 
the  term  must  necessarily  be  understood  as  being  used  in  its  most 
limited  'technical  meaning,  according  to  which  it  would  probably  be 
restricted  generally,  if  not  entirely,  to  the  various  descriptions  of  ex- 
emption recognized  by  the  common  law,  such  for  instance  as  that  an 
attorney  at  law  shall  not  be  arrested  in  a  civil  action,  and  shall  only 
be  sued  by  bill  in  the  court  of  which  he  is  an  attorney,  that  a  citizen 
of  the  counties  palatine  of  Chester,  Lancaster,  and  Durham,  and  the 
royal  franchise  of  Eli,  and  of  the  universities,  shall  not  be  sued  in  any 
other  than  their  respective  courts,  and  numerous  privileges  of  a  similar 
character  extended  by  the  common  law  to  particular  persons  or  places 
by  way  of  exemption  from  some  duty  imposed  upon  or  authority  exer- 
cised over  all  other  persons  and  places. 

But  upon  examination  it  will  be  found  that  few,  if  any,  of  this  class 
of  privileges  were  ever  recognized  or  admitted  in  any  of  these  United 
States,  to  the  situation  and  local  concerns  of  which  they  are  generally 
inapplicable,  and  some  of  them  are  opposed  to  the  fundamental  prin- 
ciples of  our  institutions  and  government,  nor  was  any  of  them  recog- 
nized in  the  jurisprudence  of  this  Territory  when  the  Constitution  was 
framed  and  adopted,  and  therefore  the  presumption  is  almost  irresisti- 
ble  that  they  were  not  in  the  contemplation  of  the  Convention*  Be^ 
sides,  even  at  common  law,  the  term  privileges  embraced  such  righli 
as  those  first  mentioned,  although  some  of  them  are  perhaps  more  ap- 
propriately designated  by  the  name  franchises,  an^  are  generally 
classed  and  referred  to  in  the  common  law  by  that  name,  yet  the 
meaning  of  the  term  privilege  and  franchise  if  not  synonomous  is  eo 
apposite,  that  they  may  without  much  impropriety  be  used  as  coropre- 
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heDdlDg  the  same  class  of  objects  generally,  and  in  this  sense  we  think 
it  must  be  understood  as  used  in  the  Constitution,  every  part  of  which 
must  be  construed  with  reference  to  the  whole,  so  that  each  part  may 
operate  harmoniously  in  adv£incement  of  the  general  object  and  de- 
sign, which,  in  regard  to  taxation,  appears  to  have  been  an  equaliza- 
tion of  the  burthen,  and  this  it  was  supposed  would  be  best  attained 
by  requiring  all  property  subjected  to  taxation  for  State  purposes  to  be 
taxed  according  to  its  value,  excepting  only  merchants,  pedlars,  hawk- 
ers, and  privileges,  subject  to  which  the  rule  was  not  supposed  to  apply 
with  as  great  certainty,  propriety,  and  justice,  by  reason  of  their  great 
diversity  and  the  difficulty  of  ascertaining  their  respective  value  and 
applying  to  them  with  equal  justice  and  propriety  any  permanent 
fixed  rule. 

But,  however  this  may  be,  we  deem  it  unnecessary  to  pursue  the 
general  investigation  further,  as  the  whole  subject  of  privileges  is  not 
necessarily  involved  in  the  decision  of  the  case  before  us,  and  we  are 
decidedly  of  the  opinion  that  the  facts  presented  by  the  record  before 
us  do  not  show  a  privilege  enjoyed  by  the  plaintifis,  which,  under 
the  Constitution,  could  be  made  the  subject  of  taxation  as  such,  and 
that  so  much  of  the  fifth  section  of  the  statute  above  quoted  as  pur- 
ports to  impose  a  State  tax  of  five  hundred  dollars  on  the  keeper  of 
every  billiard  table  in  this  State  for  the  period  of  six  months,  and  at 
the  same  rate  for  a  shorter  time,  is  in  conflict  with  and  repugnant  to 
the  provisions  of  the  Constitution  of  this  State,  contained  in  the  second 
section  thereof,  under  the  title  ''  Revenue,"  and  therefore  void. 

Wherefore,  it  is  the  opinion  of  this  court,  that  the  State  tax  of  one 
thousand  dollars  assessed  and  charged  against  the  said  plaintifis  by  the 
Sheriff  of  Pulaski  county,  and  contained  in  the  tax  book  of  said  couu^ 
ty  for  the  year  A.  D.  1839,  purporting  to  be  a  tax  upon  the  privilege 
of  keeping  two  billiard  tables,  is  unauthorzed  by  law,  and  for  this 
reason  the  same  ought  to  be,  and  hereby  is>  forever  superseded. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


ARGUED  AND  DETERMINED 


IN  TBS 


SUPRCIOE  COURT 


STATE    OF    ARKANSAS,  , 

In  July  Term,  A.  D.  1840,  being  tbe  sixty-fonrtb  year  of 
our  Independeaee* 


Lorenzo  Gibbon  against  i^e  County  of  Pulaski. 
Certiorari  to  the  County  Court  of  Pulaski, 

The  right  of  keeping  a  sUdlion  is  ttrictljr  and  emphadcalljr  a  common  right,  not  derived 
from,  or  enjoyed  by  virme  of,  any  grant  from  the  Government;  nor  is  it  enjoyed  by 
part,  and  denied  to  others,  of  the  community.  Consequently  it  cannot  be  metamor- 
phosed  into  a  privilege,  subject  to  taxation  as  such. 

That  provision  of  the  sutute  of  Nov.  7, 1836,  which  provides  for  levying  a  tax,  for  the 
privilege  of  keeping  a  stallion,  is  unconstitutional. 

The  plaintiiT  presented  his  petition  to  one  of  the  Judges  of  the  Su- 
preme Court,  in  vacation,  to  be  relieved  from  the  payment  of  a  sum  of 
vaoney  with  which  he  stood  charged  on  the  tax  book  of  Pulaski  county, 
for  the  year  1838,  as  a  county  tax  imposed  on  him  for  the  privilege  of 
keeping  a  stallion,  or  stud-horse,  and  thereupon,  according  to  tlie 
prayer  of  his  petition,  obtained  a  writ  of  supersedeas,  suspending  the 
collection  thereof  until  the  matter  could  be  heard  in  the  Supreme 
Court;  and  also,  a  writ  of  certiorari  addressed  to  the  County  Court  of' 
the  county,  commanding  it  to  certify,  and  send  to  this  court,  a  tran- 
script of  the  assessment  list,  and  tax  book  of  the  county  for  the  year 

1838,  together  with  orders  made,  and  proeccdings  had,  touching  the 
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adjustmeDt  of  the  tax  book;  and  the  impoBition  of  couoty  taxes  for 
that  year,  by  the  County  Court;  and  also  the  proceedings  and  adju- 
dication of  the  County  Court,  on  the  motion  of  Gibson,  made  at 
the  April  term,  A.  D.  1839,  to  be  discharged  from  the  payment  of 
such  tax;  which  writs  were  issued,  and  returned. 

The  return  to  the  writ  of  certioraii  showed  that  the  plaintiflF's  name, 
without  any  thing  whatever  taxable  annexed  to  it,  stood  upon  the  as- 
sessment list;  but  that  he  was  charged  on  the  tax  book,  purporting  to  be 
founded  on  and  made  out  from  said  list,  with  several  things  subjected 
to  taxation  by  statute,  among  which  was  one  stallion,  standing  per  sea- 
son at  $50.  It  also  appeared  that  the  County  Court,  at  the  January 
term  thereof,  1838,  imposed  a  tax  on  the  privilege  of  keeping  each 
stallion,  equal  to  the  sum  for  which  such  stud  horse  should  stand  for  the 
season;  and  that  the  plaintiff  was  charged  on  the  list  placed  in  the 
hands  of  the  Shcrifif  for  collection,  with  the  sum  of  $50  as  a  county 
tax  for  the  privilege  of  keeping  one  stallion;  that  he  moved  the  County 
Court  at  the  April  term  thereof,  A.  D.  1839,  to  discharge  him  from 
said  tax,  on  the  ground  that  the  same  wa^  levied  as  upon  a  privilege, 
contraty  to  the  Constitution,  but  the  court,  on  consideration  thereof, 
overruled  said  motion*  The  return  also  shows  that  the  Sheriff  had 
paid  into  the  county  treasury  the  whole  amount  of  county  taxes  charged 
and  contained  in  the  tax  book  for  the  year  1838* 

Trapnall  &  Cocke,  for  the  petitioner: 

The  only  question  which  we  mean  to  present  to  the  consideration  of 
the  court  respects  the  constitutionality  of  the  act  of  the  Legislature 
authorizing  the  imposition  of  this  tax.  The  second  section  of  the 
Constitution,  under  the  head  of  revenue,  declares  "  that  all  property 
subject  to  taxation  shall  be  taxed  according  to  its  value;  that  value  to 
be  ascertained  in  such  manner  as  the  General  Assembly  shall  direct; 
making  the  same  equal  and  uniform  throughout  the  State.  No  one 
species  of  property,  from  which  a  tax  may  be  collected,  shall  be  taxed 
higher  than  another  species  of  property  of  equal  value;  provided,  the 
the  General  Assembly  shall  have  power  to  tax  merchants,  hawkers, 
pedlers,  and  privileges,  in  such  manner  as  may  from  time  to  time  be 
prescribed  by  law." 
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The  constitationality  of  this  law  can  only  be  sustained  by  showing 
that  the  right  to  keep  and  stand  a  stallion  is  a  privilege  in  the  legal 
constitutional  sense  of  this  term.  To  show  conclosirelj,  that  it  is  not, 
we  refer  the  court  to  Jacobs  Law  Die.  voL  S,  Htk  privilege^  387;  the 
PecpU  vs.  Utica  Ins.  Co.y  15  J.  R.  387;  7  Com.  Dig.  privilegej  113; 
3  Jacobs.  Lam.  Die.  Franchise^  123. 

Clbndenin,  Contra: 

Bj  the  act  of  the  General  Assembly,  passed  1886,  the  Countjr 
Court  is  authorized  to  assess  a  tax  upon  ^^  each  stallion  or  jack  equal 
to  the  sum  for  which  such  stud  horse  or  jack  shall  stand  for  the  season. 
See  Laws  of  1836, />.  189.  Under  this  act  the  County  Court  of  Pu- 
ladd  county  assessed  upon  L.  Gibson  the  sum  of  fifty  doUars  for  the 
year  1838,  as  a  tax  upon  him  for  \iie  privilege  of  keeping  a  stud  horse^ 
for  whose  services  he  charged  the  said  sum;  and  the  plaintiff  in  error 
objecting  to  said  tax  as  one  not  authorized  by  the  Constitution,  prose* 
cutes  his  appeal  to  this  court. 

By*the  second  section  of  the  Constitution,  on  the  subject  of  revenue, 
it  is  declared  '<  that  all  property  subject  to  taxation,  shall  be  taxed  ac- 
cording to  its  value;  that  value  to  be  ascertained  in  such  manner  as 
the  General  Assembly  shall  direct,  making  the  same  equal  and  uni- 
form throughout  the  State.  No  one  species  of  property  from  which 
a  tax  may  be  collected,  shall  be  taxed  higher  than  another  species  of 
property  of  equal  value;  provided,  that  the  General  Assembly  shall 
have  power  to  tax  merchants,  hawkers,  pedlers,  vluA  privileges  in  such 
manner  as  may  from  time  to  time  be  prescribed  by  law."  By  this 
section  of  the  Constitution  it  will  be  perceived  that  the  General  As- 
sembly have  the  power  to  tax  privileges  in  such  manner  as  they  may 
prescribe;  and  the  only  question,  therefore,  that  arises  in  this  case,  is 
whettier  Ihe  keeping  of  a  stud  horse,  as  described  by  the  statute,  is  a 
privilege,  as  meant  by  the  Constitution.  The  term  privilege  as  used 
in  the  English  laws  and  authorities  seems  to  apply  exclusively  to  cer- 
tain personal  advantages,  which  individuals  obtained  in  preference  to 
those  not  so  much  favored,  and  which  owing  to  the  more  liberal  forma- 
tion of  our  government,  seems  to  have  become  entirely  obsolete,  and 
in  their  place  our  laws  and  customs  have  adopted,  (and  grant,)  ;)nr2'- 
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leges  of  a  more  general  character,  and  by  which  the  public  good  is 
more  immediately  advanced;  such,  as  for  instance,  the  privilege  of 
keeping  a  ferry,  or  of  charging  toll  on  a  bridge,  of  banking  and  issu- 
ing bank  notes,  and  others  of  the  same  character,  in  all  of  which  the 
public  interest  seems  to  be  consulted. 

To  more  clearly  understand  the  term  and  word  privilege,  as  used 
in  our  Constitution,  we  will  be  compelled  to  seek  the  word  and  its  ap- 
plication* "  Privilege"  is  defined  by  Webster  to  be,  "  a  particular 
and  peculiar  benefit  or  advantage  enjoyed  by  a  person,  company,  or 
society,  beyond  the  common  advantages  of  other  citizens.  3d.  Any- 
peculiar  benefit  or  ad  v^intage,  right  or  immunity,  not  common  toothers 
of  the  human  family.  3d.  Advantage,  favor,  benefit ;''  and  it  is  further 
defined,  ^^  to  grant  some  particular  right  or  exemption  to,  to  invest  with 
a  peculiar  right  or  immunity.'' 

In  construing  a  statute,  and  applying  the  meaning  to  words  doubt- 
ful, th^  courts  will  always  give  to  those  words  their  common  and  most 
generally  received  interpretation  and  meaning.  And,  in  this  case,  it 
is  for  the  court  to  say  whether  the  keeping  a  stallion  and  charging  for 
his  services  a  certain  amount,  is  such  a  privilege  as  is  meant  by  the 
Constitution,  and  upon  which  the  General  Assembly  had  the  power  to 
assess  other  than  a  tax  equal  to  the  value  of  the  property. 

It  is  urged  that  in  cases  like  the  present  it  is  not  the  stallion  or  pro- 
perty which  is  taxed;  but  the  particular  and  peculiar  benefit  and  ad- 
vantage enjoyed  by  the  owner,  which  is  taxed,  a  right  to  charge  for 
the  services  of  his  stallion,  a  privilege  which  no  other  individual  is  enti- 
tled to  without  paying  a  like  tax  for  his  privilege j  therefore,  it  is  a  fa- 
vor and  a  peculiar  right  or  immunity.  If  this  is  a  proper  constraction 
to  put  upon  the  section  of  the  Constitution  already  referred  to,  undoubt- 
edly the  General  Assembly  had  the  power  to  say  what  tax  the  citizen 
should  pay  for  this  peculiar  immunity  and  benefit,  this  privilege;  and 
the  County  Court  had  a  right  to  assess  the  tax,  and  their  ofiScer,  the 
Sheriff,  authority  to  collect  it. 

RiHGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

The  plaintiff  expressly  waives  all  objections  (o  such  discrepancies 
and  irregularities,  as  are  shown  by  the  return  of  the  Coon^  Court, 
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and  submits  the  single  question,  whether  the  keeping  of  a  stud  horse 
is  a  privilege  embraced  by  the  Constitution  which  maj  be  taxed  as 
such. 

The  attorney  representing  the  county  is  also  understood  to  rest  the 
case  solely  upon  the  validity  of  the  act  of  the  Legislature,  approved 
November  7th,  1836,  in  pursuance  of  a  provision  contained  in 
the  third  section  of  which  the  tax  in  question  is  imposed.  The  section 
enacts  "that  in  order  to  raise  a  revenue  for  county  purposes  in  addition 
to  the  sums  arising  from  tavern,  grocery  and  ferry  licenses,  the  county 
courts  of  the  respective  counties  in  this  State  shall  have  power  to  levy 
a  tax  of  not  exceeding  fifty  cents  of  each  and  every  free  male  inhab- 
itant, between  the  age  of  one  and  fifty  years,  residing  in  their  respect- 
ive counties;  and  for  the  privilege  of  keeping  each  stallion  or  jack,  a 
tax  equal  to  the  amount  for  which  every  such  stud  horse,  or  jack,  shall 
stand  for  the  season;  and  a  tax  on  the  value  of  all  property  made  tax- 
able by  the  first  section  of  this  act  not  exceeding  one-fourth  of  one 
per  cent,  on  the  nett  v.-iluc  thereof;  which  taxes  shall  be  levied  and 
collected  in  the  same  manner  as  State  taxes  are,  and  paid  over  to  the 
County  Treasurers  of  the  respective  counties."  Acts  1836,  p*  189. 
The  first  section  of  this  act  subjects  "  all  horses,  mules,  jau:k,  jennies, 
and  neat  cattle  of  whatsoever  kind,  or  description,  above  three  years 
old,"  to  taxation;  and  therefore,  according  to  the  express  letter  of  the 
section  above  quoted,  the  county  court  may  levy  on  stud  horses,  a  tax 
ad  valorem,  in  addition  to  the  price  for  which  he  stands  for  the  season; 
though  in  the  present  instance,  such  charge  does  not  appear  to  have 
been  made.  Yet  if  the  keeping  of  a  stud  horse  may  be  taxed  as  a 
privilege,  the  act  in  question  warrants  it.  But  how  is  the  keeping  of 
a  stallion  metamorphosed  into  a  privilege?  It  certainly  is  not  a  right 
derived  fron^  or  enjoyed  by  virtue  of,  any  grant  from  the  government; 
nor  is  it  enjoyed  by  part,  and  deiued  to  others  of  the  community.  It 
is  a  right  which,  under  our  political  organization,  may  be  enjoyed  as 
perfectly  without,  as  with  the  aid  of  a  grant  from  the  Legislature.  It 
is  strictly  and  emphatically  a  common  right,  which  cannot  be  denied, 
though  it  may  be  so  restricted  and  regulated  by  law,  as  to  prevent 
injury  to  others,  as  well  as  improper,  obscene,  or  offensive  exhibitions 
of  such  beasts,  but  such  laws  can  only  be  enforced  by  the  infliction  of 
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penalties  and  punishments  on  those  who  violate  such  legal  restrictions 
or  regulations.  Besides  which,  stallions  arc  unquestionably  property, 
within  any  legal  definition  of  the  term,  and  as  such,  every  person  in 
this  State  has  the  absolute  right  of  acquiring  and  keeping  diem. 
Const.  Ark.^  Art.  II,  Sec.  L  And  this  is  a  right  of  which  no  one  can 
be  deprived  by  any  act  of  thQ  Legislature,  and  therefore,  as  the  right 
is  absolute,  and  enjoyed  by  all,  and  none  can  be  deprived  of  its  ben- 
efits, it  cannot  by  possibility  be  created  a  privilege  to  be  enjoyed  by 
a  portion  of  the  community  only.  This  principle  is  also^asserted  and 
enforced  in,  the  case  of  Stevens  and  Woods  vs,  the  StatCj  ante  p.  291  • 
We  are  therefore  of  the  opinion,  that  so  much  of  the  3rd  section  of  the 
Statute,  approved  Nov.  7,  1836,  as  purports  to  authorize  a  tax  to  be 
levied  ^^for  the  privilege  of  keeping  each  stallion,"  is  in  conflict  with, 
and  repugnant  to  the  Constitution  of  this  State,  and  void,  and  the  tax 
with  which  the  plaintiff  is  charged,  in  pursuance  of  said  provision,  on 
the  tax  book  of  the  county  of  Pulaski,  for  the  year  A.  D.  1838,  is 
wholly  unauthorized  by  law,  and  the  judgment  of  the  County  Court 
directing  it  to  be  levied  is  illegal,  and  ought  to  be,  and  the  same  is 
hereby  quashed,  and  set  aside  with  costs,  and  the  collection  thereof 
perpetually  superseded. 

But  to  prevent  any  misunderstanding,  or  misapplication  of  the  prin- 
ciples asserted  and  decided  in  this  case,  as  well  as  the  case  of  Stevens 
and  Woods,  above  cited,  it  may  not  be  improper,  before  we  dismiss 
this  subject,  to  remark,  that  the  court  has  not  intended  to  decide,  or 
in  fact  decided,  whether  the  taxes  levied  for  county  purposes,  must  be 
^ad  valorem,  and  equal  and  uniform  throughout  the  State,  or  nmy  be 
otherwise  in  the  discretion  of  those  to  whom  the  power  of  prescribing 
such  taxes  is  confided,  or  what  property,  or  things,  may  be  constita- 
tionally  taxed.  These  are,  in  the  opinion  of  this  court,  important 
<[uestions,  not  necessarily  involved  in  either  case,  in  relation  to  which 
the  court  has  not  designed  either  to  express,  or  intimate  any  opinion. 
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In  replevin,  the  plea  of  wn  eevit  admits  the  property  of  the  slaTos  or  other  properly  re- 
plevied, to  be  in  the  plaintiff,  and  that  he  was  previously  in  possession. 

The  plea  of  nen  cepit  puts  in  issue  nothing  but  the  caption;  and  the  place  where  th^t 
is  material :  and.  under  it  the  defendant  cannot  show  property  out  of  the  plaintiff. 

And  where  nen  eejpit  is  pleaded,  together  with  a  plea  of  propertv  in  a  third  person,  and 
not  in  the  plainuff,  the  pleadings  narrow  the  case  to  the  taking  of  the  goods,  and 
wboee  property  they  were  at  the  time  of  the  caption. 

A  plaintiff,  who  has  a  general  or  special  property  of  goods,  coupled  with  possession, 
either  actual  or  constructive,  can  maintain  replevin :  and  it  was  error  to  instruct  the 
jury  that  a  plaintiff  must  have  had  actual  possession  to  enable  him  to  maintain 
replevin. 

A  deed  of  trust  acknowledged  before  a  Notary  Public  in  Louisiana,  and  subscribed  in 
the  presence  of  two  wimesses,  whose  names  and  attestations  were  affixed  to  it;  authen- 
ticated  by  the  Notary  Public,  with  the  certificate  of  the  Governor  of  Louisiana  ao. 
nezed,  showing  that  the  Notary  Public  was  duly  commissioned  and  in  office  at  the 
time;  is  not  so  authentioated  as  that  it  can  be  read  in  evidence  in  this  State  without 
other  proof  of  its  execution. 

To  prove  the  execution  of  a  deed,  the  testimony  of  the  subscribing  wimesses  cannot 
be  dispensed  with,  unless  it  be  first  shown  that  they  are  dead  or  interested,  or  have 
become  infamous ;  or  that  their  names  are  fictitious ;  or  unless  a  more  diligent  search 
be  made  for  them,  and  they  cannot  be  found  or  heard  of;  or  they  are  out  of  reach  of 
the  process  of  the  court. 

When  these  foots  are  proved,  the  next  beat  evidence  is  by  proving  the  handwriting  of 
attesting  wimesses. 

And  if  the  hand  writing  of  the  witnesses  cannot  l>e  proved,  after  proper  diligence  for 
that  purpoae,  then  the  hand  writing  of  the  obligor  may  be  proved,  but  not  before. 

The  band  writing  of  the  subscribing  wimesses  must  be  proved,  even  where  they  have 
become  incompetent  since  their  attestation. 

Therefore,  where  the  whole  showing  is,  that  the  witnesses  sworn  in  the  trial,  stated, 
*nbat  they  had  no  knowledge  of  the  subscribing  wimesses  to  the  deed ;  and  thai  they 
had  never  known  of  their  residing  in  this  State ;"  this  showing  does  not  warrant  the 
admission  of  the  deed  by  proof  of  the  hand  writing  of  the  obligor. 

This  was  an  action  of  replevin,  brought  bj  Wilson  against  Royston 

for  certain  negroes.     The  defendant  pleaded  non  cepit^  and  property 

in  himself  and  not  in  the  plaintiff,  and  also  gave  notice  that  he  would 

prove  property  in  himself  and  one  Wynn*     The  plaintiff  joined 

issue  to  the  plea  of  non  cepit,  and  demurred  to  the  second  plea,  which 

demurrer  was  overruled,  and,  as  stated  by  the  record,  he  then  '^  joined 

issue  3nd  plea*'' 

The  record  is  a  meagre  one,  and  very  little  was  done  by  the 

plaintiff,  in  the  court  below,  to  present  his  case  fairly  before  this 

court. 
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Upon  the  trial  the  defendant  offered  in  evidence  a  deed  of  trust 
from  Wynn  to  himself,  conveying  the  slaves  in  controversy,  with 
others,  to  him  in  trust  to  secure  the  payment  of  certain  debts,  and 
authorizing  him,  upon  Wynnes  failure*  to  pay  any  one  of  the  debts 
when  due,  to  take  possession  of  and  sell  the  negroes  to  pay  such  debts. 
The  court  refused  to  permit  the  deed  to  be  read,  as  not  being  suf- 
ficiently authenticated,  and  the  defendant  then  introduced  two  wit- 
nesses, who  stated  that  they  ^^had  no  knowledge  of  the  subscribing 
witnesses  to  the  deed,  and  had  never  known  of  their  residing  in  this 
State/'  Upon  this  tlie  court  below  permitted  the  hand  writing  of 
Wynn,  the  grantor,  to  be  proved,  and  upon  the  proof  thereof  the  deed 
was  read  to  the  jury. 

Nothing  more  appears  upon  the  record,  in  regard  to  the  evidence 
in  the  case. 

Instructions  were  asked  on  both  sides,  but  it  is  not  necessary  to 
refer  to  all  the  instructions  refused  or  given. 

The  court  refused  to  instruct  the  jury,  on  motion  of  the  plaintiflT, 
that  the  plea  of  non  cepil  admitted  the  property  and  possession  of  the 
slaves  to  have  been  in  the  plaintiff— and  instructed  them,  that  if  the 
defendant  did  not  take  the  slaves  out  of  the  possession  of  the  plain- 
tiff, the  jury  must  find  for  the  defendant;  that  the  plaintiff  must  have 
been  in  the  actual  and  lawful  possession  of  the  slaves,  to  entitle  him 
to  recover;  and  that  if  they  found  for  the  defendant,  they  would  find 
for  him  all  the  damages  by  him  sustained  from  the  date  of  the  writ  to 
the  time  of  verdict. 

The  jury  found  the  slaves  to  be  the  property  of  the  defendant,  and 
that  he  was  entitled  to  the  possession  of  them,  and  assessed  the  dam- 
ages for  loss  of  use  of  the  slaves  by  the  suing  out  of  the  writ  to  fifteen 
hundred  dollars. 

The  plaintiff  then  moved  for  a  new  trial,  and  his  motion  was  over- 
ruled. 

Pike,  for  plaintiff  in  error: 

We  contend,  Ist.     That  the   deed   from  Wynn  to  Royston  wa* 
not  sufficiently  proved  to  admit  it  to  go  to  as  evidence  to  the  jury\ 
In  Johnson  vs.  Muson^  1  Esp,^  89,  when  a  person  who  executed  a 
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deed  as  attorney  for  another  was  asked  in  court  if  he  executed  the 
deed,  and  the  question  was  objected  to,  until  the  deed  was  proved  by 
the  subscribing  witness.  Lord  Kenyon  sustained  the  objection,  and 
said  that  Lord  Mansfield  had  once  by  surprise,  allowed  a  man  to 
acknowledge  his  own  deed  in  court,  without  calling  the  subscribing 
witness,  but  that  he  aderwards  changed  his  opinion,  and  held  that  a 
party  ^ould  not  be  allowed  to  acknowledge  his  own  deed  in  court, 
until  it  had  been  proved  by  the  subscribing  witness. 

So  in  Abbott  vs.  Plumbe^  Doug.  216,  Lord  Mansfield  said,  <^to  be 
sure  this  is  a  captious  objection;  but  it  is  a  technical  rule,  that  the 
subscribing  witness  must  be  produced."  This  rule  was  also  recog- 
nized in  Barnes  vs.  Trompousky^  7  T.  /J.,  261,  by  Lawrence  J.,  and 
in  the  same  case,  Grose  J«,  also  said,  ^'where  there  is  a  subscribing 
witness,  the  parties  thereby  agree  that  the  proof  of  their  hand  writing 
shall  be  made  through  that  medium."  The  same  rule  was  recog- 
nized in  Call  vs.  Dunning,  4  East.  63;  in  Ijcith  vs.  Post,  1  Esp.  196; 
in  Cunliffe  vs.  Seflon,  2  East,  183;  in  Laing  vs.  Raine,  2  Bos.  and 
Pul.  85;  and  the  Supreme  Court  of  New- York,  in  Sluby  vs.  Cham- 
plinj4  J.  R.  461,  and  Fox  vs.  Kiel,  3  J.  R.  477,  has  without  qualifi- 
cation admitted  it  to  be  the  law.  And  see  1  Phil.  Ev.  412.  And 
both  these  cases  were  subsequent  to  the  case  of  Hall  vs.  Phelps^  2  J. 
R.  451,  in  which  C.  J.  Spencer  argued  against  the  English  rule,  and 
decided  that  the  execution  of  a  note  might  be  proved  by  the  admis- 
sion of  the  promisor.  Chancellor  Kent,  in  Fox  vs.  Kiel,  3  J.  R.  477, 
reibsed  to  recognize  the  reasoning  of  C  J.  Spencer,  as  applied  to  a 
deed  or  bond. 

But  admitting  that  a  deed  may,  under  certain  circumstances,  be 
proven  by  identifying  the  grantor's  hand  writing,  do  the  authorities 
warrant  that  kind  of  proof,  under  such  circumstances  as  are  exhibited 
in  this  case?     We  think  not. 

The  case  of  Barnes  vs.  Trompousky  in  K.  B.,  7  T.  R.  261,  is  very 

strongly  in  point.     A  charter  party  was  oflFered  in  evidence,  signed 

by  the  name  of  the  defendant,  and  attested  by  one  Knieviem,  whose 

seal,  as  a  sworn  broker,  was  attached  to  tiie  instrument.     A  merchant 

living  in  Hull,  long  conversant  in  the  Russian  trade,  and  in  the  habit 

of  corresponding  with  the  defendant,  proved  the  signature  to  the  char- 

40 
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ter  part  J  to  be  bis,  and  abo  proved  that  eigbt  years  before,  a  sworn 
broker  named  Knieviem  was  linng  at  Riga,  and  that  be  bad  not 
beard  of  bis  deatb;  and  anotber  witness  proved  tbat  Knieviem  waft 
acting  tbere  as  a  broker  seven  years  before;  but  neitber  of  tbe  wit- 
nesses knew  bis  band  writing.  Upon  tbis  state  of  case  tbe  cbarter 
party  was  read  to  tbe  jury  below,  but  in  K*  B.  Lord  Kenyon  said, 
^  We  ougbt  not  to  suffer  tbis  point  to  be  called  in  question.  It  is  torn 
dear  for  discussion .  I  do  not  say  tbat  proof  of  tbe  band  writing  of  tke 
contracting^  party  is  not,  under  any  circumstances,  sufficient,  when 
there  is  a  subscribing  witness,  as  if  no  inteDigence  can  be  obtained 
respecting  tbe  subscribing  witness  after  reasonable  inquiry  has  been 
made;  but  here  tbe  witness  is  a  known  person  residing  in  Riga.''  And 
be  further  laid  down  the  rule  to  be,  that  instruments  of  writing  whidk 
are  witnessed,  must  be  proven  ^<  regularly,  by  the  witness,  ^if  living;  if 
dead,  by  proving  his  hand  writing;  if  residing  abroad,  by  sending  09k 
a  commission  to  examine  him,  or  at  least,  by  proving  his^band  writiDg; 
which  last,  indeed,  is  a  relaxation  of  the  old  rule,  and  admitted  only  of 
late  years."  ^'  The  same  medium  of  proof  has  also  been  admitted, 
where  the  subscribing  witness  has  been  sought  for,  and  could  not  be 
found,  so  as  to  fiimish  a  presumption  that  be  was  dead.  .But  the  rale 
has  never  been  relaxed  further  than  these  instances;  and  tbere  is 
neither  necessity  nor  convenience  in  doing  so." 

So  in  Call  vs.  Dunning,  4  East.  53,  and  5.  C.  in  5  Esp*  16,  where 
the  only  proof  offered  of  the  execution  of  a  bond,  to  which  tbere  was 
a  subscribing  witness,  was  the  defendant's  answer  to  a  bill  in  chancery^ 
in  which  he  admitted  the  bond  to  be  his  deed.  Lord  Ellenboroagb 
sand  that  ^Hhe  case  fell  within  the  common  rule;  that  the  answer  in 
chancery  was  only  secondary  evidence;  and  not  admissible,  be- 
cause  the  plaintiff  had  not  laid  a  foundation  for  letting  it  in,  by 
shewing  that  he  had  made  inquiry  after  the  subscribing  witness,  and 
bad  not  been  able,  with  due  diligence,  to  procure  any  account  of 
him." 

'  So  in  the  present  case,  the  only  ground  on  which  the  handwriting  of 
the  grantor  was  allowed  to  be  proved,  was,  that  two  witnesses  testified 
that  they  did  not  know  any  such  persons  as  the  subscribing  witnesses, 
nor  that  they  resided  iu  this  State.     How  easy  it  would  be  to  procure 
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such  testiinoDj  as  this,  and  how  far  it  is  from  complying  with  the  rale, 
the  court  cannot  but  see;  and  it  does  not  even  conduce  to  prove  any 
dili^nce  whatever  on  the  part  of  the  defendant  in  this  case.  He 
issued  DO  subpoena  for  the  subscribing  witness,  and  asked  no  commis- 
siOD  to  take  their  testimony — but  upon  the  meagre  showing  which  he 
made,  he  proved  the  deed  by  the  statement  of  a  witness,  thafhe^be- 
Ueved"  the  signature  to  be  Wynn's — a  kind  of  testimony  always 
regarded  with  suspicion,  and  only  allowed  to  be  resorted  to  in  extreme 
emergencies. 

^  The  whole  law  upon  this  subject  is  distinctly  laid  down  in  McPher- 
9(mv£.  Rathbone^  11  Wend.  98.  There  the  court  said  that** where 
a  sealed  instrument  is  attested  by  a  subscribing  witness,  the  testimony 
of  such  witness  is  the  best  evidence  of  its  execution.  If  the  subscrib- 
ing witness  is  not  produced,  his  absence  must  be  sufficiently  accounted 
for;  as  that  he  is  dead,  or  cannot  be  found  on  sufficient  inquiry;  or 
that  he  resides  out  of  the  State^  and  is  beyond  the  reach  of  the  pro- 
cess of  the  court.  In  such  case, />roo/'of  the  hand  writing  of  the  sub- 
scribing witness,  proves  the  execution  of  the  instrument."  The  court 
then  goes  on  to  say,  that  ^  if  the  hand  writing  of  the  subscribing  wit- 
ness cannot  be  proved,  after  proper  diligence  has  been  used  for  that 
purpose,  &e  party  must  then  resort  to  the  same  testimony  as  if  there 
had  been  no  subscribing  witness;"  and  may  then  prove  the  hand  wri- 
ting of  the  obligor  or  grantor.  That  this  is  the  correct  doctrine  there 
can  be  no  doubt.  In  the  present  case,  no  attempt  even,  was  made 
to  prove  the  hand  writing  of  the  subscribing  witnesses.  Many  cases 
wiH  be  found,  where  evidence  of  the  hand  writing  of  the  witness  has 
been  received;  but  no  one  case  will  be  found,  in  an  English  court,  or 
any  American  one,  so  far  as  we  have  examined,  where  proof  of  the 
band  writing  of  the  grantor  or  obligor  has  been  received,  without  an 
aUempi  to  prove  the  hand  writing  of  the  witness.  See  Adams  w., 
JPerr,  1  Bos.  and  Pul.  360;  Barnes  vs.  Trompousky^  7  T.  B.  362;  Mott 
vs.  Doughtyj  1  John's  Cos.  230;  Cunliffe  vs.  Sefton^  2  East.  183;  Swire 
vs.  Bellj  5  T.  ii.  371;  Godfrey  vs.  Mrris,  1  Str.  34;  Wood  vs.  Drury 
I  Ld.  Raym.  734;  Prince  vs.  Blackbumj2  East.  250;  Coghlan  vs.  Wil- 
liamsony  Doug.  95;  Jones  vs.  Mason,  2  Str.  833;  Goss  vs.  Tracy ,  I  P> 
Wm's.  289.     These  cases  shew  that  the  hand  writing  of  the  witness 
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may  be  proved,  even  where  he  himself  has  become  an  incompetent 
witness. 

So  in  Felletreauvs.  Jackson^  11  Wend.  123,  the  cases  are  stated  in 
which  the  execution  of  a  deed  may  be  proved,  by  proving  the  hand 
writing  of  the  party,  or  his  admission  that  he  executed  it.  They  are 
laid  down  lo  be,'*where  there  is  no  witness — where  the  witness  denies 
having  any  knowledge  of  the  execution — where  the  name  of  the  wit- 
ness is  fictitious — where  he  is  interested  or  infamous — where  he  is  dead 
or  out  of  the  jurisdiction  of  the  court — and  after  diligent  inquiry  no  proof 
of  his  hand  writing  can  be  made— or  where,  upon  the  like  inquiry, 
nothing  can  be  heard  of  him,  so  that  he  can  neither  be  produced, 
nor  his  hand  writing  proved ;"  and  it  is  declared  that  these  qualifica- 
tions of  the  general  principle  are  in  accordance  with  the  general  rale; 
that  the  best  evidence  must  be  produced,  of  which  the  nature  and  state 
of  the  case  will  admit.  In  that  case,  one  witness  stated  that  he  had 
made  faithful  inquiries  for  the  subscribing  witness  in  New- York  and 
Brooklyn ;  that  he  had  made  diligent  search  for  her,  and  could  not  find 
her;  that  he  had  found  one  person  who  knew  her,  and  had  heard  of 
others  who  had  heard  of  her.  Another  witness  stated  that  be  had 
known  the  subscribing  witness  ^4  or  25  years  before,  and  had  not 
heard  of  her  since.  Of  this  evidencie,  upon  which  the  hand  writing  of 
the  party  was  permitted  in  the  court  below  to  be  proven,  the  Supreme 
Court  of  New- York  said,  after  the  remarks  we  have  already  quoted, 
that  ^^sufficient  diligence  W£is  shown  in  the  inquiry  after  the  subscrib- 
ing witness,  to  let  in  the  secondary  evidence,  that  is,  proof  of  her  hand 
writing;  but  it  fell  short  of  what  the  court  should  have  required,  in  order 
to  justify  an  entire  disregard  of  the  fact,  that  there  was  a  subscribing 
witness  to  the  instrament,  in  the  proof  of  the  execution  of  it.  The  same 
diligence  should  be  exacted  in  endeavoring  to  prove  the  hand  writing, 
that  is  required  in  the  endeavor  to  find  and  procure  the  personal  at- 
tendance of  the  witness;  at  least,  before  the  third  degree  of  evidence 
is  admitted,  to  .wit;^  the  hand  writing  of  the  party."  And  the  court 
further  said,  that  they  would  not  presume  that  any  attempt  was  made 
to  prove  the  hand  writing  of  the  witness.  Sec  also  Jackson  vs.  GageTy 
5  Cbwcn,  383. 

The  case  of  PeUetreau  vs.  Jackson  went  up  to  the  Court  of  Errors  of 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS.  321 

WiUoD  agaifut  Royston. 


New- York,  and  was  affirmed.  See  Jackson  vs.  Waldron^  13  Wend. 
196.  The  opinioQ  of  Senator  Tracy,  in  that  case,  which  was  sustained 
by  the  court,  is  conclusive ;  and  this  court  is  respectfully  referred  to  it, 
as  developing  and  successfully  vindicating  the  rule,  that  proof  of  the 
band  writing  of  the  witness,  is  higher  in  nature,  and  safer  and  more 
satisfactory,  than  the  proof  of  the  hand  writing  of  the  obligor  or 
grantor;  and  that  there  must  be  as  much  proof  of  a  diligent  and  bona 
fidt  search  for  proof  of  the  hand  writing  of  the  witness,  as  for  the  witness 
himself;  and  further,  that  proof  that  the  subscribing  witness  cannot  be 
found  is  no  proof  that  bis  hand  writing  canitot  be  proved. 

2Dd.  We  contend  that  there  was  no  such  issue  on  the  second  plea 
as  would  warrant  a  verdict;  and  that  the  verdict  given  a^umes  to  re- 
spond to  an  issue  which  could  not  have  been  made  in  this  case.  The 
material  fact  in  dispute,  and  substantial  issue,  raised  on  all  pleas  of 
property  in  replevin,  is  properly  in  the  plaintiff.  The  replication  must 
take  issue  on  that  fact,  and  the  rights  of  the  parties  must  depend  on 
the  determination  of  it,  the  plea  of  non  cepit  being  out  of  the  ques^ 
tion.  And  in  every  such  plea  of  property,  the  defendant  must  tra- 
verse property  in  the  plaintiff.  The  title  to  the  property,  stated  in 
the  plea,  is  matter  of  inducement.  The  traverse  is  indispensable. 
Rogers  vs»  Arnold^  12  Wend.  34;  Harris  vs.  Paynes^  6  Ldti.  10  7. 

Where  there  is  such  a  traverse,  (and  in  this  case  there  is  an  informal 
one,)  the  allegation  of  property  in  the  defendant  being  the  induce- 
ment, issue  cannot  be  taken  on  that  allegation.  Bemus  vs.  Beekman^ 
3  Wmd.  672;  Lady  Chichesly  vs.  Thomson^  Cro.  Cas.   104. 

Where  there  is  such  a  plea,  containing  a  traverse,  the  plea  con- 
cludes with  a  verification,  as  in. this  case;  and  in  order  to  arrive  at 
an  issue,  there  hiust  be  a  replication  re-affirming  property  in  the  plain- 
tiflf,  and  on  that  the  issue  is  made  up;  and  the  question  is  whether  the 
property  replevied  was  the  property  of  the  plaintiff.  Bemus  vs.  Beek- 
man,  3  Wend.  672;  Gould^s  PI.  376,  381,  382;  Bac.  Abr.  Pleas,  4-c. 
H.\. 

The  only  issue,  therefore,  which  could  have  been  made  upon  the 
second  plea  in  this  case,  was,  whether  the  property  was  or  was  not 
the  property  of  the  plaintiff.     The  verdict  is  not  responsive   to  this 
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issue;  but  finds  another  matter,  which  could  only  be  indirectly  in- 
volved in  this  issue. 

Was  any  issue  made  up?  It  is  laid  down  in  Morris  vs.  Earkley^  1 
Liu.  66,  that  a  similar  to  the  plea  of  the  statute  of  limitations  forms  no 
issue.  And  see  EllioU  vs.  Fowler,  1  Litt.  204;  GtUhrig  vs.  Wtckliffe^ 
3  Bibb  81;  and  Phillips  vs.  Tibbatsy  3  Marsh.  16. 

3rd.  We  contend  that  the  court  below  erred  in  refiising  to  in- 
struct the  jury,  tjbat  the  plea  of  rum  cepit  admitted  property  and  pos- 
session in  the  plaintiff;  and  instructing  them  that  in  order  to  enable 
the  plaintiff  to  recover,  he  must  have  been  in  the  actual  and  lawful 
possession  of  the  property. 

We  shall  find  no  difficulty  in  showing:  First,  that  nan  cepit  admits 
both  property  and  possession;  and  second,  that  acttml  possession  is  not 
necessary  to  maintain  replevin. 

The  whole  law  on  the  first  point,  will  be  found  laid  down  in  Rogers 
vs.  Amoldj  12  Wend.  33.  It  is  there  stated  that  the  plea  of  non  cepit 
puts  nothing  in  issue  but  the  caption,  except  the  place,  when  that  is 
material,  and  that  under  it,  the  defendant  connot  show  property  out 
of  the  plaintiff. 

This  case  is  sustained  by  McFarland  vs.  Barker^  I  Mass.  152;  and 
in  Set/more  vs.  Billings^  12  Wend.  286,  the  rule  is  again  stated  to  be, 
that  the  plea  of  non  cepit  involves  merely  the  fact  oftakingj  and  the 
place,  and  not  the  title  to  the  property. 

So  in  D'  Wolf  vs.  Harris,  4  Mason  528,  where  non  cepit  was  pleaded, 
and  for  a  second  plea  property  in  a  third  person  and  not  in  the  plaintiff, 
and  that  the  goods  were  attached  by  defendant,  as  the  property  of 
that  third  person;  Story,  J.  said  that  ^Hhe  pleadings  narrow  down 
the  case  to  the  taking  of  the  goods,  a^d  whose  property  they  were  at 
the  time  of  attachment." 

So  in  McKenley  vs.  McGregor ^  3  Wharton  393,  the  Supreme  Court 
of  Pennsylvania  said,  that  by  the  plea  of  non  cepit,  the  defendant  dis-  . 
cladms  property  in  the  goods,  and  admits  upon  record,  that  property  is 
in  the  plaintiff.  By  the  plea  of  v%on  cepit,  they  add,  the  caption  and 
detention  only  are  put  in  issue,  and  the  right  of  property  can  only  be 
put  in  issue  by  a  special  plea.  See  also,  Gilb.  on  Rep.  165;  Wilkin- 
son on  Rep.  50;  Harper  vs.  Barker,  3  Mon.  421. 
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On  the  second  pcMDt,  that  actual  possession  is  not  necessary  to  enar 
ble  the  plaintiff  to  maintain  replevin,  the  antbmties  are  perfectlj 
unanimoas  and  conclusive. 

In  D*  Wolf  vs.  Harris^  4  Mason  529,  Story  J*  lays  the  rule  down  to 
be,  that  property  in  &e  goods,  tog-ether  with  an  actual  or  conatnictive 
possession  of  diem,  is  sufficient  to  maintain  replevin,  and  decided,  that 
an  assignment  of  goods  at  lea,  and  their  proceeifa,  if  bona  Jiie^  is  n^* 
fieient  to  pass  the  legal  title  to  the  goods,  and  also  to  the  proeeods  so 
tbat  rq^levin  will  lie  for  the  latterm 

SSnce  the  case  of  Panghwm  vs.  Patridge^  7  J.  R.  143,  it  has  been 
settled  that  replevin  will  lie,  where  trespass  de  bonis  asportatis  zvill  lit. 
The  plaintiff  must  have  property  general  or  special,  and  possession 
eidier  actual  or  constructive.  And  see  Ward  vs.  Macauky^  4  T.  R. 
489;  Garden  vs.  Harper^  7  T.  R.  9;  Putnam  vs.  WyletfSJ.  R.  432* 
And  the  plaintiff  having  the  property,  has  abo  the  constructive  pos- 
session, for  the  property  draws  to  it  the  possession.  Marshall  vs.  Da^ 
m,  1  Wend.  109;  Hall  vs.  TuUle,  2  Wend.  475;  Dunham  vs.  Wyd^ 
off,  3  Wend.  281;  Thampmm  vs.  BuUon,  14  J.  R.  84;  Chmn  vs.  Rus- 
selly2Blackf.  174. 

So  in  Wheeler  vs.  Train^  3  Pick.  257,  it  is  laid  down  that  replevin 
and  trover  depend  on  the  same  principles,  and  that  to  maintain  either^ 
the  plaintiff  need  only  have  ftie  right  of  property,  including  the  right 
of  possession,  at  the  time  of  taking,  or  at  the  time  of  suing  out  the 
writ.    And  see  to  same  p<nnt,  Keelej/  vs.  Hume  3  Mon.  184. 

4th.  We  contend  that  the  court  below  improperly  instructed  the 
jury  that  they  should  assess  for  the  defendant  all  damages  sustained 
fitnoa  the  date  of  the  writ  to  the  time  of  the  verdict.  The  damages 
could  only  have  been  assessed  from  the  replevying  die  property  till 
time  of  Verdict. 

Tbimblb,  and  T&aj^kall  &  Cocks,  Contra: 

The  second  plea  was  good.  See  Digest^  title  Repleoin^  sec.  2;  13 
Wend.  32;  10  Wend.  629. 

The  first  question  is,  did  the  court  rightly  admit  the  deed  of  trust  in 
the  plaintiff's  bill  of  exceptions,  to  go  to  the  jury.  The  deed  was 
first  offered  as  an  authenticated  deed,  but  on  that  ground  rejected,  to 
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which  the  defeDdant  excepted.  This  deed  was  then  admitted  as 
evidence,  on  proof  of  the  hand  writing  of  W.  Wynn.  If  the  deed 
was  rightfully  admitted  to  go  to  the  jury  it  makes  no  difference  on 
what  ground  it  was  admitted.  This  deed  ought  to  have  been  admit- 
ted as  evidence  as  an  authenticated  deed.  See  Revised  Statutes^ 
(AutheniiccUion^)  p*  55,  sec.  I;  same^  {Conveyance  of  Real  Estate^  p. 
190)  sec.  14,  and  16;  p.  133,  sec.  6. 

The  proof  was  sufficient  to  admit  the  deed,  on  the  proof  as  taken 
in  the  record.  11  Wend.  123;  Digest^  Conveyance  sec.  3;  1  Slarkie 
290,  1,  8,  3  and  4.  The  plea  of  non  cepii  is  the  general  issue  in  re* 
ptevin,  and  puts  the  plaintiff  to  the  proof  of  the  allegations  in  the 
declaration.  Bacon  Ahr.  replevin^  and  Avomry^  (J.)  This  plea  when 
pleaded  alone  adi!kiits  property  in  the  plaintiff,  but  does  not  admit 
possession  in  the  plaintiff;  when  this  plea  is  accompanied  with  the  plea 
of  property  in  defendant,  it  does  not  admit  property  or  possession  in 
plaintiff.  Comyns'  Digest  title  Repl.  917;  1  J.  R.  140;  17  J.  R.  116; 
10  Wend.  629;  12  Wend.  32. 

Tfaie  first  and  second  instructions  asked  by  the  defendant,  are,  tiiat 
if  the  possession  of  the  property  was  not  in  the  plaintiff  at  the  time  of 
the  supposed  taking,  he  cannot  have  a  verdict,  that  is,  the  jury  ought 
to  find  for  the  defendant.  The  declaration  is  founded  on  a  supposed 
taking  from  the  plaintiff  by  the  defendaft,  he  must  show  that  he  had 
the  possession,  and  that  the  defendant  took  the  property  from  him,  as 
in  trespass  de  bonis  asportatis^  in  conformity  to  the  rule  that  the  proof 
must  conform  to  the  allegations.  See  Digest  457.  The  possession 
must  be  in  the  plaintiff,  and  that  possession  must  be  lawful.  See  Dig. 
457.  ^^  In  all  cases  where  any  goods  or  chattel»  shall  be  taken  from 
the  possession  of  any  person  lawfully  possessed  thereof,"  &c«  7  J.R. 
140;  17  J.  R.  116;  10  Wend.  629;  12  Wend.  32. 

The  third  instruction  asked  by  defendant  is  supported  by  the  se- 
cond section  of  the  act  under  which  the  action  is  brought.  See 
Dig.  458. 

The  fourth  instruction  is  that  if  the  defendant  had  a  general  or  a 
special  property  with  a  right  to  immediate  possession,  the  jury  ought 
to  find  for  defendant.     2  Stark,  title  replevin;  12  Wend.  32. 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS.  -  325 

Wilson  agaimt  Roystou. 

The  fifth  instruction  is  that  the  right  to  present  property  draws  to 
it  the  right  of  possession. 

The  sixth  instruction  is  supported  by  the  second  section  of  the  act 
concerning  replevin.     Dig.  458;  Rev.  Siat.^  sec.  43  and  44,  p.  66& 

The  counsel  for  the  defendant  further  suggest  that  the  instructions 
are  not  incorporated  in  the  bill  of  exceptions,  or  made  a  part  of  the 
record;  nor  is  there  any  evidence  that  the  deed  of  trust  was  all  the 
evidence  in  favor  of  the  defendant,  and  therefore  the  record  does  not 
show  any  error  in  the  judgment  of  the  court  below.  And  the  excep- 
tion of  the  plaintiff  to  the  judgment  of  the  court,  admitting  the  deed 
of  trust  to  go  to  the  jury,  does  not  say  that  it  contains  all  the  testimo- 
ny upon  the  subject,  nor  does  it  say  that  the  defendant  did  not  prove 
the  hand  writing  of  the  subscribing  witnesses,  as  well  as  the  maker  of 
the  deed,  (Wynn.)     See  Mitions  vs.  Gray^  1  Ark.  557. 

Lact,  Judge^  delivered  the  opinion  of  the  court: 

The  first  question  presented  is,  whether  the  Circuit  Court  erred  in 
refusing  to  instruct  the  jury,  on  the  plaintiff's  motion,  that  the  defend- 
ant's plea  of  non  cepit  admitted  the  property  and  possession  of  the 
slaves  in  controversy,  to  be  in  the  plaintiff  at  the  time  of  the  taking 
alleged  in  the  declaration.  The  doctrine  in  regard  to  the  law  of  re- 
plevin on  the  plea  of  non  cepit  is  accurately  laid  down  in  the  case  of 
Rogers  vs.  Arnold^  12  Wendell^  33.  It  is  there  stated  ^  that  the  plea 
of  non  cepit  fatsTm  issue  nothing  but  the  caption,  and  the  place,  where 
that  is  material,  and  that  under  it  the  defendant  cannot  show  property 
out  of  the  plaintiff/'  And  in  the  case  of  D'  Wolf  vs.  Harris,  4  Jlfo^on, 
538;  Justice  Story  has  said,  ^  where  non  cepit  was  pleaded,  and  pro- 
perty in  a  third  person,  and  not  in  the  plaintiff,  that  the  pleadings 
narrow  the  case  to  the  taking  of  the  goods,  and  whose  property  they 
were  at  the  time  of  the  attachment"  7  John.  Rep.  142,  Pangbum 
vs.  Pairidge. 

The  plea  of  non  cepit  does,  in  effect,  disclaim  property  and  posses- 

rion  to  be  in  the  plaintiff.     If  this  be  correct,  then  the  court  bek>w 

certainly  erred  in  refusing  to  give  the  instructions  asked  for  by  the 

plaintiff.     He  may  have  wholly  failed  in  his  action  on  account  of  the 

misdirection  given  to  the  jury ;  at  any  rate,  it  is  but  reasonable  to  sup- 
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poBe  tbftt  bis  interest  was  severely  prejudiced  by  it;  for  it  was  all  im- 
portant for  him  to  show  property  and  possession  in  himself;  and  as  that 
fact  was  expressly  admitted  by  the  pleading,  he  could  not  be  reqmred 
lopro?e  it. 

Tbe  second  point  to  be  considered  and  decided,  is,  did  the  court 
below  err  in  instructing  the  jury  that  in  order  to  entide  ihe  pkuntiflf 
to  maintain  replevin,  it  was  necessary  for  him  to  prove  an  actual  and 
lawful  possesrion  of  the  property  claimed.  It  is  true,  that  the  pkin^ 
tiff  must  diow  a  general  or  qpecial  property  in  jthe  goods  to  support  bis 
action,  or  recover  in  replevin,  coupled  with  an  actual  or  constraciive 
possession  of  ttiem  at  the  time  of  suing  out  the  writ.  The  right  of  pro- 
perty, by  intendment  or  operation  of  law,  carries  with  it  the  right  of 
ponession,  rither  actual  or  constructive.  Upon  this  princi[^  it  has 
been  held  that  the  assignment  of  goods  at  sea,  and  of  their  proceeds, 
if  bcnafde^  is  sufficient  to  pass  the  legal  title  to  the  goods,  and  also  to 
the  proceeds,  so  that  replevin  will  lie  for  the  latter.  The  authorities 
are  so  full  and  conclusive  on  this  point,  that  it  is  deemed  unnecessaiy 
\o  say  more  on  this  branch  of  the  subject,  than  barely  to  refer  to  some 
of  the  most  prominent  cases  that  have  been  decided.  The  principle 
is  well  settled  that  a  plaintiff  who  has  a  general  or  special  property  in 
tbe  goods,  coupled  with  an  actual  or  constructive  possession,  can  main- 
tain replevin.  It  is  the  unlawful  taking  or  deprivation  of  the  goods  that 
constitutes  the  gist  of  the  action^  and  this  taking  may  be  from  him 
who  is  legally  entitled  to  the  property  or  proceeds  of  ttie  goods,  as  weU 
as  from  him  who  has  the  actual  possession  of  them.  This  being  tbe 
case,  it  necessarily  follows,  that  the  court  befew  erred  in  instructing 
file  jury  that  the  plaintiff  must  have  had  the  actual  possession  of  the 
property  in  controversy,  in  order  to  enable  him  to  maintain  replevin. 

Tbe  only  remaining  question  to  be  decided  is,  did  the  Circuit  Court 
€rr  in  permitting  the  deed  of  trust  from  WiUiam  Wynn  to  Ormndimm 
D.  Royston  to  be  read  as  evidence  on  the  trial,  upon  proof  of  tbe  hand 
writang  of  the  grantor,  without  properly  accounting  for  tbe  absence  of 
the  subscribing  witnesses  thereto,  or  without  proving  the  hand  writing 
of  the  attesting  witnesses. 

It  is  a  universal  rule  of  practice,  without  an  exception,  tiiat  the  b^ 
evidence  which  the  nature  and  state  of  the  case  will  admit  of,  most 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS.  397 

Wilson  agmin§t  SoyBton. 

he  prtdnced.  This  rule  k  founded  on  the  most  obvious  principki  of 
necesrity,  and  of  public  policy;  and  it  cannot  be  departed  fit)m  with* 
withoat  manifest  injustice,  and  producing  the  greatest  confutioii  and 
uncertaintj  in  all  judicial  proceedings.  It  lies  at  the  rerj  foundatioa 
of  all  correct  reasoning  and  induction,  and  it  constitutes  the  basb  and 
grouttd  work  of  die  law  of  evidence*  Primarj  evidence  stands  high- 
est in  the  scale  or  grade  of  proof,  because  it  approaches  nearest  to  the 
troth  of  the  fact  sought  to  be  proved;  and  for  this  reason  is  more  coft- 
clestve  in  its  results,  and  less  liable  to  mistake  or  deception;  and 
wherever  the  best  evidence  exists,  or  can  be  obtained,  it  must  be  re- 
torted to  as  furnishing  the  only  legitimate  and  the  most  unerring  tcflt 
of  truth. 

To  admit  secondary  evidence,  while  a  higher  grade  of  testimoiiy 
exists,  or  can  be  procured,  is  to  violate  a  universal  principle  of  the  law 
of  evidence,  and  to  destroy  at  the  same  time  the  only  fair  and  legiti- 
mate mode  of  reasoning  upon  all  subjects.  The  party  who  seeks  to 
prove  a  given  faLctf  by  inferior  evidence,  must  first  lay  a  just  ground 
for  its  introduction,  by  showing  that  the  superior  evidence  has  been 
lost  or  destroyed,  or  that  it  is  not  within  his  power  to  obtain  it,  or  that 
it  is  not  within  the  reach  of  the  process  of  the  court. 

For  to  aUow  a  party  the  privilege  of  resorting  to  secondary  evidence 
while  primary  testimony  exists,  or  can  be  had,  would  be  to  enable  him 
to  commit  a  fraud,  and  to  obscure  and  render  doubtful  the  issue  to  be 
proved*  By  keeping  in  view  these  plain  and  obvious  principles  we 
shall  find  little  or  no  difficulty  in  solving  the  questions  now  before  us. 
The  plaintiff  objected  to  the  deed  of  trust,  in  the  first  place,  as  inad- 
mimble  testimony,  for  the  want  of  proper  authentication.  The  court 
mstained  the  oljection,  and  the  defendant  thereupon  introduced  two 
witnesses  who  stated,  ^^  they  had  no  knowledge  of  the  subscribing  wit- 
nesses to  the  deed,  and  had  never  known  of  their  residing  in  this 
State.'^  The  record  shows  that  the  deed  was  duly  acknowledged  be- 
fore a  Notary  Public,  in  the  city  of  New-Orleatis,  and  that  it  was  sub- 
scribed in  the  presence  of  two  witnesses,  whose  names  and  attesla^ 
tions  were  affixed  to  it.  Upon  this  state  of  the  case,  the  court  below 
permitted  the  hand  writing  of  William  Wynn,  the  grantor,  to-be 
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proyed,  and  upon  proof  thereof,  the  deed  was  declared  duly  executed 
and  allowed  to  be  read  as  evidence  to  the  jury* 

The  record  shows  that  the  defendant  claimed  title  to  the  property 
in  question  under  and  by  virtue  of  the  deed  of  trust  executed  by  Wyim 
to  himself*  It  is  acknowledged  before  a  Notary  Public  with  his  au- 
thentication attached  to  it,  to  which  is  annexed  a  certificate  of  the 
Governor  of  Louisiana,  diowing  that  the  Notary  Public  was  duly  coon- 
missiooed  and  in  office  at  the  time  he  affixed  his  official  signature  to 
the  instrument*     See  Reotsed  Statutes  of  the  State  of  Arkansoi^  53* 

This  cannot  be  considered  as  a  judicial  record  of  another  State, 
and  it  is  certainly  not  entitled  to  be  read  as  evidence  in  this  State, 
simply  on  the  authentication  of  a  Notary  Public  of  New  Orleans*  It 
must  then  be  proved  as  other  deeds  of  equal  grade  and  dignity  are  re- 
quired to  be*  The  law  places  the  subscribing  witnesses  around  the 
transaction  for  the  sole  purpose  of  proving  it,  and  their  testimony  can- 
not be  dispensed  with,  unless  it  be  first  shown  that  they  are  dead,  or 
interested,  or  have  become  infamous  since  the  subscribing  of  it,  or  un- 
less a  most  diligent  search  be  made  for  them,  and  they  cannot  be 
found  or  heard  of;  or  they  are  out  of  the  reach  of  the  process  of  the 
court*  When  these  facts  are  proved,  then  the  law  dispenses  with  the 
best  evidence  that  the  case  will  admit  of,  and  allows  secondary  evi- 
dence to  be  introduced,  by  proving  the  hand  writing  of  die  attesting 
witnesses*  In  such  cases,  proof  of  the  hand  writing  pf  the  witnesses 
proves  the  execution  of  the  instrument.  And  if  the  hand  writing  of 
the  witnesses  cannot  be  proved,  after  proper  diligence  has  been  used 
for  that  purpose,  the  party  may  then  resort  to  a  third  grade  of  evi- 
dence, and  prove  the  hand  writing  of  the  obligor  or  grantor,  as  if 
there  had  been  no  subscribing  witnesses.  Johnson  vs.  Mason,  1  £ip* 
89;  Abbot  vs.  Plumbe,  Doug.  216;  Barnes  vs.  Trompoush/y  7  J.  R. 
361;  Qdl  vs.  Dunning,  4  East.  253;  Fox  vs.  Kiel,  2  J.  R.  477; 
McPherson  vs.  Rathbone^  11  Wendell^  98.  The  authorities  show  that 
the  hand  writing  of  the  subscribing  witnesses,  even  when  they  have 
become  incompetent  since  their  attestation,  must  be  proved*  And  in 
Patterson  vs.  Jackson,  11  Wendell,  123,  the  cases  are  enumerated  in 
which  the  e:(ecution  of  a  deed  may  be  prpved  by  establishing  the 
haad  writing  of  a  party,  or  by  admitting  that  he  executed  it*     They 
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consist  of  these:  where  a  witness  is  interested,  or  infamous,  where  he 
denies  having  any  knowledge  of  its  execution,  where  the  name  is  fic- 
titiousy  where  there  is  no  witness^  where  he  is  dead  or  out  of  the  juris- 
diction of  the  court,  and  where,  after  diligent  inquiry,  no  proof  of  his 
hand  writing  can  be  made,  and  when,  upon  inquiry,  nothing  can  be 
heard  of  him,  so  that  he  can  neither  be  produced,  nor  his  hand  writing 
proved.'' 

This  enumeration  includes  all  the  cases  where  the  hand  writing  of 
the  grantor  is  allowed  to  be  proved.  It  certainly  cannot  be  contend- 
ed that  the  defendant  has  brought  himself  within  the  rules  here  laid 
down.  The  witnesses  to  the  deed  are  not  shown  to  be  dead,  infa- 
mous, or  interested,  to  deny  having  a  knowledge  of  its  execution,  or  to 
be  fictitious  personages,  or  out  of  the  reach  of  the  process  of  the  court, 
nor  is  it  shown,  that  after  diligent  inquiry,  the  defendant  is  unable  to 
make  any  proof  of  their  hand  writing,  or  that  nothing  has  been  heard 
of  them;  so  that  they  can  neither  be  produced,  nor  their  hand  writing 
proved. 

No  attempt  was  ever  made  to  prove  the  hand  writing  of  the  attest- 
ing witnesses,  nor  was  any  search  or  inquiry  iostituted  for  that  purpose. 
No  eflfort  whatever  was  made  to  procure  their  attendance,  or  to  obtain 
their  testimony.  The  witnesses  who  were  examined  on  the  trial, 
simply  stated  ^that  they  had  no  knowledge  of  the  bubscribing  wit- 
nesses to  the  deed;  and  that  they  had  never  known  of  their  residing 
in  this  State."  No  question,  so  far  as  the  record  shows,  was  ever  asked 
them  in  regard  to  their  knowledge  of  their  hand  writing.  In  the  ab- 
sence, therefore  of  a]l  those  requisites,  which  are  held  to  be  indispensable 
fi>r  introducing  a  third  grade  or  species  of  evidence,  to  introduce  the 
deed;  the  court  below  unquestionably  erred  in  permitting  the  deed 
to  be  established  by  proving  the  hand  writing  of  the  grantor. 

It  has  been  already  shown  that  the  court  erred  in  refusing  the  in- 
structions asked  for  by  the  plaintiSr,and  in  giving  those  asked  for  by  the 
defendant,  and  also,  in  overruling  the  plaintiff's  objection  to  the  proof 
'of  the  execution  of  the  deed  of  frust;  and  this  being  the  case,  the 
court  should  have  awarded  the  plaintiff  a  new  trial,  which  was  re- 
fused. This  being  the  case,  the  judgment  of  the  court  below  must  be 
reverseid. 
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Albebt  W.  Webb  against  Jones  aih)  Pbbscott. 
Erbor  to  Chicot  Circuit  Court. 

The  ftilure  or  omission  of  t  non-resident  pltintiflf  to  file  bond  for  costs  before  he  is. 

stitated  sait,  is  mauer  in  sbatement  only :  and  if  the  defendant  pleads  in  bai^  tb« 

objection  is  waived. 
No  question  upon  a  demarrer  to  a  plea  in  abatement  can  be  raised  in  this  coon^  i^ 

after  demurrer  sustained,  the  defendant  pleaded  in  bar. 
Where  a  petition  in  debt  under  the  statute  states  the  plaintiffs  to  be  **  the  legal  ewiieF* 

of  a  writing  obligatory  against  Albert  W.  Webb,**  and  sets  out  verbatim  a  writing 

obligatory  signed  **  A.  W.  Webb,**  it  is  sufficient :  and  it  is  not  necessary  to  m^er 

that  he  signed  it  by  his  style,  3lc.,  of  A.  W.  Webb. 

This  was  an  action  instituted  by  Prescott  and  Jones  against  WMj 
hj  petition  and  summons,  in  the  Circuit  Court  of  Chicot  coontj.  The 
petition  stated  that  the  plaintifl^  were  the  legal  owners  of  a  bond 
against  Albert  W.  Webb,  and  set  out  a  bond,  verbatim,  signed  ^  A. 
W.  Webb."  At  the  term  to  which  the  summons  was  returnable,  the 
defendant  below  appeared,  and  moved  the  court  to  dismiss  the  suit,  on 
the  ground  that  no  sufficient  bond  and  security  for  costs  had  been 
filed  by  the  plaintiffi  before  the  commencement  of  the  suit,  as  required 
by  law,  they  being  non-residents  of  this  State;  but  his  motioQ  was 
overruled  by  the  court.  He  then  pleaded  in  abatement  of  the  suit, 
the  pendency  of  another  action  for  the  same  cause,  to  which  plea  the 
plaintiflfs  demurred,  and  upon  argument  the  demurrer  was  sustained, 
and  the  plea  adjudged  by  the  court  insufficient  to  abate  the  aooL 
Whereupon,  the  defendant  prayed  oyer  of  the  writing  obligatory  set 
forth  in  the  petition,  which  was  granted,  and  he  thereupon  demurred 
io  the  petition,  and  the  plaintifis  joined  in  the  demurrer,  which  upon 
argument  was  overruled  by  the  court,  and  the  petition  adjudged  suffix 
cient;  and  the  defendant  not  saying  any  thing  further  in  bar  of  the 
action,  final  judgment  was  thereupon  given  in  favor  of  the  plaintiffi 
for  the  debt  in  the  petition  mentioned,  with  interest  thereon  as  dam- 
ages, at  the  rate  of  ten  per  cent  per  annum  from  the  sixteenth  day  of 
March,  A.  D.  1838,  until  the  same  should  be  p^d,  and  all  the  coflts 
of  suit. 
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Trapnaix  &  Cocks,  for  plaintiff  in  error: 

B7  the  Revised  Codcj  sec.  1,  page  301,  non-residents  are.  required 
before  they  institute  suit,  to  file  in  the  office  of  Uie  Clerk  of  the  Circuit 
Court,  in  which  &e  action  is  to  be  commenced,  the  obligation  of  some 
responsible  person  being  a  resident  of  this  State,  hj  which  he  diaH 
acknowledge  himself  bound  to  pay  all  costs  which^may  accrae  in  such 
action.  The  court  will  find  that  the  bond  filed  in  this  case  does  not 
comply  witii  the  i^equirements  of  this  law.  It  is  a  conditional  obliga- 
tion by  which  the  obligor  binds  himself  that  Preseott  and  Jones  will 
pay  all  costs  which  may  accrae  in  said  suit,  and  in  the  event  of  their 
failing  to  do  so,  that  he  will  himself  pay.  Whereas,  the  statute  re- 
quires an  absolute  and  unconditional  bond  from. some  responsible  per^ 
son,  a  resident  of  this  State.  A  statutory  bond  must  pursue  the  statute, 
or  it  is  fatally  defective.     McDaniel  vs.  Sappingtonj  HardMs  Rep.  95. 

The  petition  sets  out  that  "Albert  W.  Webb"  executed  his  note; 
and  the  note  is  signed  by  "  A.  W.  Webb,"  and  there  is  no  alias  dic- 
luB  or  averment  that  Albert  W.  Webb  and  A.  W.  Webb  are  the 
same  peison.  For  want  therefore  of  sufficient  legal  certainty  and 
identity,  the  court  should  have  sustained  the  demurrer. 

FowLEB,  Contra: 

The£rBt  question  has  already  been  settled  during  the  present  term, 
in  the  case  of  Clark  vs.  Gibson.  And  the  right  to  raise  said  ques- 
tion here  was  waived  J>elow,  both  by  a  plea  and  a  demurrer  to  the 
4leclaration. 

The  second  question  presented^  to  wit:  that  the  demurrer  to  the 
declaration  was  improperly  overruled,  although  not  definitely  settled 
by  tins  court,  is  believed  to  be  equally  unavailing.  This  being  a  pe- 
titoiy  action  under  the  ^atute,  enacted  for  the  benefit  of  plaintiffi,  in 
the  collection  of  liquidated  debts,  and  designed  to  strip  legal  proceed- 
ings, in  such  cases,  of  their  unmeaning  technicalities,  should  be  Hberal- 
ly  coastmed  to  or  to  carry  into  efiect  the  intention  of  the  Legislature* 
All  the  requisite  averments,  technically  necessary  in  a  declaration  at 
common  law,  are  contsdned,  in  substance,  in  a  petition.  The  form  of 
the  petition  is  given  in  tiie  statute,  and_  the  plaintiffs  below  literally 
complied  with  that  form.    But  it  may  be  contended  that  inasmuch  as 
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the  writiDg  was  signed  onlj  with  the  initials  of  Webb's  Dame,  there 
should  have  been  a  distinct  and  specific  averment  in  the  petition  that 
Albert  W.  Webb  and  A.  W.  Webb  were  one  and  the  same  person. 
We  contend  that  if  such  averment  be  necessary,  it  is  substantially  and 
sufficiently  made.  The  petition,  in  the  language  of  the  statute,  ex- 
pressly avers  that  the  plaintiffs  below  were  the  legal  owners  of  a  writ- 
ing obligatory  "against  the  defendant  Albert  W.  Webb,"  to  the  fol- 
lowing effect;  and  then  gives  a  copy  of  said  writing  obligatory ,  signed 
"  A.  W.  Webb,"  making  Albert  W.  Webb  the  same  person  as  clear- 
ly as  if  it  had  charged  that  the  said  Albert  W.,  by  the  name  and  de- 
scription of  A.  W.,  made  the  writing  obligatory.  The  demurrer  to 
the  declaration  or  petition  was  therefore  properly  overruled. 

RiMGO,  Chief  Justice  J  delivered  the  opinion  of  the  Court: 

In  the  cases  of  Means  vs.  Cromwell  and  Guthrey^  1  Ark.  247, 
and  Clark  vs.  Gibson  as  well  as  some  other  cases,  decided  by  this 
court,  the  failure  or  omission  of  a  non-resident  plaintiff,  to  file  a  bond 
with  security  for  the  costs  of  suit,  before  he  institutes  suit  in  the  courti 
of  this  State ,  is  held  to  be  matter  in  abatement  only,  of  which  advant- 
age may  be  taken  in  the  course  of  the  proceeding,  at  such  time  only, 
as  of  any  other  legal  disability  of  the  plaintiff  to  sue;  but  this,  as  well 
as  every  other  matter  in  abatement,  existing  at  the  time  of  pleading  to 
the  action  in  bar  thereof,  is  thereby  waived,  and  the  party  cannot 
avail  hioDself  of  it,  either  in  this  court,  or  the  court  below,  aod  upon 
this  principle  the  right  of  the  plaintiff  in  error,  to  avail  hinnself  of  any 
error  in  the  judgment  of  the  Circuit  Court,  in  refusing  to  dismiss  the 
suit,  on  his  motion,  for  the  want  of  a  sufficient  bond  and  security  for 
costs,  and  adjudging  his  plea  of  auUr  action  pfndani  insufficient  in 
law  to  abate  the  suit,  upon  the  demurrer  of  the  defendants  in  error, 
must  be  denied.  See  Dyer  vs.  Hatchj  1  Ark.  339.  And,  theie- 
f<M-e,  as  the  plaintiff  in  error  subsequently  interposed  a  general  demur- 
rer to  the  petition,  which  according  to  the  principle  recognized  by  this 
court,  in  the  case  of  Clark  vs.  Gibson^  decided  at  the  last  term,  must 
be  regarded  as  a  plea  to  the  merits  of  the  action,  in  bar  thereof,  he 
cannot  now  avail  himself  of  any  error  in  the  adjudications  of  the  Cir- 
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cuit  Courts  Id  relation  eilber  to  his  motion  to  dismiss,  or  his  plea  in 
abatement. 

The  only  question  remaining  to  be  decided,  is  whether  the  court 
below  erred  in  overruling  the  demurrer  to  the  petition,  and  pronounc- 
ing the  final  judgment  thereupon.  The  petition  conforms  strictly  to 
the  form  prescribed  in  the  statute,  and  the  writing  shown  upon  oyer, 
corresponds  in  every  particular,  with  the  statement  of  it  in  the  peti* 
tidn.  The  objection  urged  in  support  of  the  demurrer,  is  that  there 
is  no  averment  in  the  petition  that  the  defendant  Albert  W.  Webb 
is  the  same  person  who  executed  the  obligation  upon  which  the  suit  is 
founded,  bearing  the  signature  of  A.  W.  Webb,  only.  This  is  rather 
a  criticism  upon  the  form  prescribed  by  the  statute  than  a  substantial 
legal  objection  to  the  petition,  which  although  it  does  not  in  express 
language  contain  any  specific  averment  that  the  obligation  therein 
set  forth  is  the  writing  obligatory  of  the  defendant,  Webb,  or  that  it 
was  made  or  sealed  by  him,  is  a  literal  copy  of  the  form  prescribed  by 
the  statute,  and  explicitly  states  that  the  plairitiQs  below  ^^are  the  le- 
gal owners  of  a  writing  obligatory  to  the  following  effect,''  which  is 
copied  therein  immediately  after  said  statement;  which,  in  our  opin- 
ion, is  substantially  an  averment  that  it  his  deed;  for  we  cannot  con- 
ceive how  it  can  possibly  be  a  writing  obligatory  against  him,  if  he 
never  executed,  or  sealed  and  delivered  it  as  such.  We  are  there- 
fore of  the  opinion  that  the  demurrer  was  rightly  overruled*  Where- 
fore the  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 


42 


Digitized  by  VjOOQ IC 


884  CA8E8  IN  THE  SfJPREME  COURT 


GiBsojf  and  Moobs,  AdmWs,  against  Jorv  Rjoobbs. 
Erbor  to  Crawford  Circuit  CqurL 

▲  vrk  of  error  only  lies  to  bring  ap  the  record  tnd  proeeedingfl  of  tn  infafior  eofutt 
M  ben  eucb  coart  proceeds  according  to  the  coaree  of  the  common  Itw. 

It  therefore  does  not  lie  to  reverse  any  final  decision,  order,  or  decree  k  ebancersr. 
rendered  by  the  court  below. 

ITnder  the  Constitution  and  laws  of  this  State,  an  erroneous  deeisioa  of  the  Cireak 
Court,  sitting  in  chancery,  cannot  be  reached  by  a  writ  of  error;  but  may  be  re- 
lieved against  by  a  writ  of  certiorari,  or  an  appeal  regularly  taken  by  the  party  ag. 
frieved. 

This  was  a  suit  in  chancerj,  and  was  brought  up  by  a  writ  of  error 
The  defendant  in  error  moved  to  dismiss,  because  no  writ  of  error  lajr 
to  a  court  of  chancery. 

PiXB,  for  the  defendant  in  error. 

Walker,  Contra. 

Lacy,  Judge ,  delivered  the  opinion  of  the  court: 

At  common  law  a  writ  of  error  was  a  matter  of  right,  and  issued  of 
course  out  of  chancery,  to  remove  the  record  from  an  inferior  to  a  »- 
porior  court,  (except  in  cases  coram  nobis^)  with  a  coBMnissioD  to  the 
Judges  of  the  reversing  tribunal  to  examine  the  proceedings,  and  to 
affirm  or  reverse  the  judgment  according  to  law.  3  Saund.  100;  2 
Bac.  Abr.  448. 

It  lies  where  a  person  is  aggrieved  by  an  error  in  the  finiBdatioo, 
proceeding,  judgment  or  execution  of  a  suit,  and  it  is  granted  in  all 
cases,  proceeding  agreeably  to  the  course  of  common  law  in  a  court 
of  record,  except  in  cases  of  treason  and  felony.  Coke  Litt.  288,^ 
289,  6.;  2  Bac.  Abr.  title  Error  A.  1,  2;  Salk  504.  But  when  the 
court  acts  in  a  summary  manner,  or  in  a  new  course,  diffei*ent  from  the 
course  of  the  common  law,  a  certiorari  and  not  a  writ  of  error  lies. 
1  Salk  253;  1  U.  Raym.  223,  352,  454;  Carth.  494.  And  should 
the  court,  when  the  judgment  was  given,  be  not  a  court  of  record,  the 
judgment  can  alone  be  reviewed  by  a  superior  court  by  virtue  of  a 
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writ  offisike  jadgment.  2  Sellon,  410, 411, 423;  Tidd^  1105, 1107; 
7VAf«  Forms,  586,  600;  Went.  2,  3,  271.  This  is  the  English  doc- 
trine, and  the  same  principle  is  laid  down  and  established  by  many 
c{  the  American  aathorities.  on  the  same  subject.  In  Melvin  v§» 
Bridge,  3  Mass.  304;  Commonwealth  vs.  Blue  Hill  Turnpike  Corpom- 
lion,  5  Mass.  420;  and  Commonwealth  vs.  Ellis,  11  Mass.  465;  it  has 
been  held  that  a  writ  of  error  does  not  lie  where  the  proceedings  are 
not  according  to  the  course  of  the  common  law;  and  so  in  the  matter 
of  Ifegus,  10  Wend.  39.  Hence  a  writ  of  error  would  not  lie  on 
proceedings  before  a  Justice  of  the  Peace,  under  the  militia  law,  nor 
ibr  the  purpose  of  removing  a  record  from  the  decision  of  a  Probate 
Court.  PraU  vs.  Ball,  4  Mass.  239;  Ball  vs.  Brigham,  6  Mass.  406. 
Upon  error,  if  the  judgment  complained  of  was  rendered  by  a  court 
below,  proceeding  according  to  the  course  of  the  common  law,  then 
a  writ  of  error  lay,  and  in  case  of  reversal  in  the  Superior  Court,  such 
jodgment  was  entered  up  there,  as  ought  to  have  been  given  by  the 
court  below.  But  if  the  court  below  procpeded  in  a  manner  different 
from  the  coarse  of  the  common  law,  the  only  mode  of  correcting  any 
error  that  might  have  occurred,  was  by  cer/zoran,  and  as  the  Superior 
Court  had  not  the  same  special  cognizance  over  the  premises,  they 
ooly  affirmed  the  proceeding  if  found  to  be  regular,  or  quashed  them 
Ibr  irregularity,  if  the  court  below  exceeded  its  jurisdiction.  The  writ 
was  not  granted  from  the  decisions  or  decrees  of  courts  of  chancery, 
agreeably  to  the  Bkiglish  practice,  because  courts  of  chancery  were 
not  technically  considered  as  courts  of  record.  And  for  the  still 
stronger  additional  reason,  that  courts  of  chancery  did  not  proceed 
in  their  trial  and  adjudications  according  to  the  course  of  the  common 
law,  bat  in  a  manner  wholly  different  from  it.  This  doctrine  is  now 
<:Oosidered  as  well  settled  in  England,  though  there  are  to  be  found  in 
fOme  of  the  authorities,  a  few  dicta  controverting  it.  When  there 
was  an  erroneous  order  or  decree  by  an  inferior  courl,  seriously  af- 
fectiog  the  rights  of  tiie  party  complaining,  it  could  be  corrected  and 
^evened  be£}re  a  superior  jurisdiction;  and  besides  this,  an  appeal  lies 
from  the  higher  codrts  of  chancery  to  the  house  of  Peers.  3  Black. 
Cam.  56,  416,  407,  411;  6  Contyn  Plead.  444;  37  H.  6, 14  h:  1 
RolU,  744, 1, 44.     The  principle  may  then  be  regarded  as  incontro- 
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vertibly  established,  that  a  writ  of  error  does  not  lie  to  review  the  re- 
cord and  proceedings  of  chancery  cases  from  an  inferior  to  a  superior 
tribunal  in  England.  We  will  now  inquire  whether,  under  our  Con- 
stitution and  Statutes,  the  writ  will  lie  to  remove  chancery  proceed- 
ings from  the  Circuit  Courts  into  this  court.  The  Constitution  confers 
upon  the  Supreme  Court  the  power  to  is?ue  writs  of  error  and  other 
writs  therein  enumerated ;  and  to  hear  and  determine  the  same.  It 
gives  to  it  appellate  jurisdiction  only,  except  in  cases  otherwise  direct- 
ed by  the  grant,  and  it  makes  its  jurisdiction  co-extensive  with  the 
State,  under  such  restrictions  and  regulations  as  may  be  prescribed  by 
law.  The  sixth  section  of  the  fourth  article  declares  "  until  (he  Gen- 
eral Assembly  shall  deem  it  expedient  to  establish  courts  of  chancery 
the  Circuit  Courts  shall  have  jurisdiction  in  matters  of  equity,  subject 
to  appeal  to  the  Supreme  Court.  The  Legislature,  in  obedience  to 
this  injunction  have  enacted  that  "  if  any  person  shall  deem  himself 
aggrieved  by  any  final  decision,  order,  or  decree,  of  any  court  exer- 
cising chancery  jurisdiction;  and  if  any  sucli  person  shall  pray  an  ap- 
peal to  (he  Supreme  Couit,  during  the  term  at  which  such  decision, 
order,  or  decree  is  made,  such  appeal  shall  be  granted  in  the  same 
manner  as  appeals  are  granted  at  suits  at  law."  Rev.  Slal.^  chop.  25, 
sec*  137,  p.  174.  The  Constitution,  by  giving  to  the  Circuit  Courts 
chancery  jurisdiction,  subject  to  an  appeal  to  the  Supreme  Court,  cer- 
tainly conferred  upon  the  parties  an  inchoate  right  of  appeal,  which  the 
Legislature  have  rendered  perfect,  by  prescribing  the  ipanncr  in 
which  it  shall  be  taken.  The  right  of  appeal  is  then  a  constitutional 
as  well  as  a  legislative  remedy,  conferred  by  aflSrmative  words,  which 
are  to  be  taken  and  used  in  an  exclusive  sense;  and  this  being  the 
case,  a  writ  of  error  cannot  lie  to  remove  the  record  in  a  chancery 
proceeding  into  this  court.  The  Constitution  and  the  Statutes,  so  far 
from  authorizing  or  directing  a  writ  of  error  in  chancery  cases,  clearly 
forbid  any  such  idea,  by  declaring  that  the  right  of  appeal  shall  ex- 
ist and  remain  inviolate;  thereby  asserting  and  affirming  the  role  of 
action  adopted  in  the  English  courts.  There  is  no  legislative  provision 
in  express  terms,  or  by  necessary  implication,  that  gives  a  writ  of  error 
in  such  cases;  but  upon  the  contrary,  there  is  an  express  act  giving 
the  right  of  appeal,  and  imposing  the  conditions  upon  which  it  is  grant- 
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ed.  The  statute  regulating  the  practice  iu  this  court,  declares  ^^  that 
writs  of  error  upon  any  final  judgment,  or  decision  of  any  Circuit 
Court,  shall  issue,  of  course,  out  of  the  Supreme  Court  in  vacation,  as 
well  as  in  term  time."  Rtv.  Slat,  chap.  117,  iec.  !,/>.  641.  Neither 
the  words  of  this  act,  or  its  obvious  meaning  or  intention  will  extend 
its  operation  so  as  to  include  final  orders  or  decrees  in  chancery.  It 
clearly  has  reference  to  cases  at  common  law,  contradistinguished 
from  chancery  decisions,  as  the  whole  act  taken  together  and  in  con- 
nection with  the  words  ^'  final  judgment  or  decisions"  conclusively 
proves.  To  place  upon  it  any  other  construction,  would  be  to  change 
the  whole  mode  of  proceeding  for  reversing  and  correcting  errors  in 
the  decisions  of  inferior  courts  of  chancery;  and  it  would  also  introduce 
an  entirely  difiercnt  rule  on  the  subject,  contrary  to  the  principle^  of 
the  common  law;  which  is  never  allowed,  except  by  express  and  posi- 
tive  enactment.  In  the  present  instance  it  would  be  doing  more.  It 
would  give  a  new  and  unusual  remedy,  without  any  legislative  action, 
and  that  too  in  derogation  of  the  authority  of  the  Constitution.  If 
these  positions  be  true,  then  it  unquestionably  follows  that  a  writ  of  er- 
ror will  not  lie  to  bring  up  chancery  cases  from  the  decisions  of  Circuit 
Courts  into  this  court;  and,  therefore,  the  writ  of  error  is  dismissed 
frith  costs. 


Digitized  by  VjOOQ IC 


398  CASES  IN  THE  SUPREME  COURT 


OaMSBir  AND  Abbahak  Hite  against  Francis  C.  Kejxdajjl. 

Erbob  to  Pulaski  Circuit  Court, 

A  motion  to  disinitfl  for  want  of  a  bond  for  costs  is  waived  by  pleading  OTor. 

If  a  person  undertakes  to  contract  as  an  agent  for  an  individual  or  a  corporation,  and 

coniradts  in  a  manner  whicb  is  not  legally  binding  upon  his  principal,  he  is  persoo. 

ally  responsible. 
The  aeent,  when  sued  upon  a  contract,  can  only  exonerate  himself  from  respoosibilicjr 

by  showing  his  authority  to  bind  ihose  for  whom  he  is  undertakiog  to  act. 
Conseqiiently,  where  a  note  is  given  in  the  words  **  the  steamer  Tecumseh  and  owners 

promise  lo  pay,  ^c.,"  signed  "  F.  C.  Kendall,"  the  person  who  signs  the  note  ia  re« 

sponsible,  unless  he  shows  that  he  had  authority  to  contract  for  the  ateanlBr  aod 

owners. 

This  was  an  action  of  assumpsit  founded  upon  a  writing  in  the  ibl- 
lowing  words: 

"  Ninety  dajs  after  date  Steamer  Tecumseh  and  owners  promise  to 
pajr  M.  &  K.  Devinney,  or  order,  the  sum  of  two  hundred  and  seven- 
ty.six  t^uV  dollars  for  value  received.  F;  C.  KENDALL-' ' 

Endorsed,  "  pay  Ormsby  Hite  &^  Co.,  Sept.  3,  1837." 

M.  &  H.  DEVINNEY." 

The  declaration  contained  two  counts.  The  first  charged  that  the 
defendant  describing  himself  as  the  ^^  Steamer  Tecamseh  and  own- 
ers," promised  to  pay,  &c.  The  second  stated  that  he  promised  diat 
the  Steamer  Tecumseh  and  owners,  &c.,  would  pay;  and  that  Steam- 
er^Tecumseh  and  owners  did  not,  of  which  the  defendant  bad  dae 
noucj^,  and  therefore  he  promised,  &c.  The  defendant  first  moved 
■i|ile  i^uri  to  dismiss  the  suit  for  want  of  bond  for  costs,  upon  the  groand 
that  Ihe  plaintiffs  were  non-residents,  Which  motion  was  overruled; 
'a&d.^e  thereupon  pleaded  non-assumpsit,  and  went  to  trial.  Upon 
Ae  trial,  the  only  evidence  offered  was  the  note  and  endorsement,  the 
hand  writing  of  Kendall  being  first  proven,  whereupon,  the  court  in- 
structed the  jury  to  find  as  in  a  case  of  a  non-suit,  and  they  foond  ac- 
cordingly for  the  defendant.  Two  questions  were  presented  by  the 
record.  Ist.  Can  the  defendants  take  any  advantage  by  their  mo- 
tion to  dismiss  the  case  for  want  of  a  bond  for  the  costs  being  first  filed 
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ia  the  suit,  after  having  pleaded  over  to  the  action ;  and  secondly,  what 
is  the  legal  effect  of  the  instrument  declared  on. 

Pike,  for  plaintiff  in  error: 

Two  questions  only  are  presented  by  the  record:  First,  vrh«t  ad- 
vantage can  the  defendant  now  have  of  his  motion  to  dismiss  for  want 
«f  a  bond  for  costs?  and  second,  what  is  the  legal  effect  of  the  instm- 
men!  declared  on,  and  what  are  the  legal  liabilities  of  Kendall  ariaag 
upon  the  face  of  it? 

First,  then,  as  to  the  bond  for  costs:  We  contend  that  it  was  in  eve- 
ry way  sufficient,  and  that  it  complied  in  substance  and  effect  with 
the  requisitioDS  of  the  statute.  It  is  true  that  the  first  section  of  Qhap« 
zixiv  of  the  Revised  Statutes  provides  that  the  plaintiff  shall  file  the 
obligation  of  some  responsible  person,  being  a  resident  of  this  State, 
by  which  he  shall  acknowledge  himself  bound  to  pay  all  costs  which 
flnay  accrue  in  such  action,  and  the  33d  section  provides  that  where 
there  is  a  security  for  costs,  judgment  shall  be  entered  against  him  on 
notion,  for  all  costs  for  which  he  may  be  liable. 

The  security,  therefore,  is  to  acknowledge  himself  bound  to  pay  all 
€•66.  How  is  this  to  be  done!  Must  his  obligation  simply  be,  ^I, 
A.  B.,  acknowledge  myself  bound- to  pay  all  costs,^  or  must  be,  as  has 
beeo  elsewhere  contended,  execute  a  bond  in  a  sum  certain,  condi- 
tioned that  he  himself  will  pay  all  costs?  Does  he  not  become  equally 
iwmd  to  pay  the  costa^  when  he  gives  his  bond  conditioned 
iplaaotiffwill  pay  them  or  cause  them  to  be  paid?  Is  not  this 
ledging  himself  bound  to  pay  the  costs?  Certainly  the  secui 
^och  a  bond,  becomes  bound  to  pay  them;  and  if  so,  it  can  only 
adtnoakdging  himself  bound  to  pay  them.  Does  not  the 
this  case  state  that  the  security  is  bound  to  pay  the  costs,  if  the 
tiff  does  not  do  60?  Undoubtedly — and  creates  a  liability  which' 
cannot  escape. 

The  whole  object  of  a  bond  for  costs  is  to  secure  tc^  the  officers  of 
Ae  court  in  their  fees.  If  this  object  is  effected  by  the  bond  in  the 
present  case,  the  statute  is  complied  witfa^for,  as  this  court  said  in 
Hughe*  ve.  Martin^  1  Afk.  386,  ^^  the  parties  in  civil  proceedings  are 
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seldom,  if  ever,  bound  to  adopt  the  precise  language  used  in  tke 
statute.  ^ 

Wc  contend,  therefore,  that  the  bond  was  suiEcient:  and  if  it  were 
not,  the  defendant  waived  the  benefit  of  his  motion  to  dismiss,  by  af- 
terwards pleading  to  the  action.  It  was  a  preliminary  motion,  in  the 
nature  of  a  plea  to  the  jurisdiction — that  the  plaintiff  had  no  right  to 
sue;  and  the  objection  was  cured  by  pleading  in  chief.  If  the  de- 
fendant would  havo  had  advantage  of  it  here,  be  should  have  rested 
upon  it,  and  not  aflcrwards  appeared. 

Let  us  examine  then  the  effect  of  the  instrument  sued  on,  and  the 
liability  of  Kendall  on  its  face.  And  the  court  will  remark  that  it  does 
not  contain  a  promise  by  Kendall  that  the  Tecumsch  and  owners  will 
pay — it  contains  no  guarantee — but  purports  to  be  a  direct  promise 
from  the  Tecumseh  and  owners,  and  is  signed  by  Kendall.  What 
was  bis  capacity  does  not  appear  upon  the  face  of  it,  nor  is  it  in  evi- 
dence. It  is  not  shown  that  he  was  part  owner,  captain,  or  agent  for 
the  owners — but  the  Tecumseh  and  owners  promise  to  pay,  and  Ken- 
dall signs  the  note.  Whose  promise  is  there  then  upon  the  note? 
The  owners  of  the  Tecumseh  do  not  sign  it,  nor  is  it  signed  by  Ken- 
dall for  them  as  agent  or  captain.  No  person,  therefore,  can  be  re- 
sponsible upon  it,  if  Kendall  be  not,  and  if  he  be  reponsible,  it  is  a  di- 
rect and  not  a  collateral  responsibility,  because  it  contains  no  guar- 
antee. 

^^  It  is  a  universal  rule,  that  a  man  who  puts  his  name  to  a  bill  of  ex- 
change, thereby  makes  himself  personally  liable,  unless  he  states  upon 
the  face  of  the  bill  that  he  subscribes  it /or  another  j  or  hj  procwralicn 
of  another,  which  are  the  words  of  exclusion.  Unless  he  says  plainly, 
^*  /  am  the  mere  scribe^^  he  becomes  liable.  Per  Lord  Ellehbo- 
BOUGH,  in  Leadbitter  vs.  Farrow^  5  M.  ^  S.  349.  In  that  case  Far- 
row had  drawn  a  bill  on  certain  bankers,  by  which  they  were  re- 
quested to  pay  £50,  which  place  to  the  account  of  the  Durham  bank, 
as  advised :  and  it  was  signed  Chrisfr  Farrow.  Farrow  was  agent  of  th^ 
Durham  bank,  and  yet  he  was  held  personally  liable  in  an  action  on 
the  bill.  And  Batley,  J.  concurred  with  Lord  Ellenborouoh,  and 
said,  ^^  the  drawer  by  the  act  of  drawing,  pledges  his  name  to  the 
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bill's  being  dulj  honored;  and  though  the  plaiotifT  in  this  case  might 
know  that  the  defendant  was  an  agent,  he  might  also  know  that  he 
bad  given  this  pledge.  Abbott  and  IIolroyd  were  of  the  same  opin- 
ion, and  the  latter  said  that  he  apprehended  that  no  action  would  Ke 
on  the  bill  except  against  those  who  were  the  parties  to  it. 

So  in  Thomas  vs.  Bishop^  2  Sir.  955,  where  a  bill  was  directed  to 
Bishop,  Cashier  of  York  Buildings  Co.,  and  he  accepted  it  in  his  own 
name,  without  qualiGcation,  it  was  held  that  he  was  personally  liable; 
and  the  principal  reason  assigned  by  the  court  was,  that  a  bill  of  ex- 
change was  a  contract,  by  the  custom  of  merchants,  and  the  whole  of 
that  contract  must  appear  in  writing.  And  the  court  said,  ^^  now  here  ' 
is  nothing  in  writing  to  bind  the  Company,  nor  can  any  action  be 
maintained  against  them  upon  the  bill." 

The  words  of  an  instrument  aro  to  be  taken  most  strongly  against 
the  party  using  them.  1  Leigh^  JV.  P.  361.  And  where  the  words 
were  ^'  I  promise  to  pay  on  demand,  &c.,"  and  the  instrument  was 
addressed  to  the  defendant,  who  wrote  across  it  ^^  accepted^  J.  B.,''  it 
was  held  by  Lord  Lyndhurst  to  be  a  promissory  note,  as  it  contained 
a  promise  to  pay^  and  the  signature  of  the  defendant  adopted  that  pro- 
mise* Leighj  ubi  sup. ;  Block  vs.  Belly  1  M.  and  Rob.  149.  So  a  note 
whereby  a  party  promises  to  pay,  or  cause  to  be  paid,  is  a  promissory 
Bote,  and  may  be  declared  on  as  such.  Ijcigh  362;  Ixmell  vs.  Hillj 
6  C.  4-  P.  238. 

The  principle  is  perfectly  well  settled  that  if  a  person  undertake  to 
contract  as  agent  for  an  individual  or  cbrporation,  and  contracts  in  a 
manner  which  is  not  legally  binding  upon  his  principal,  he  is  personal- 
ly  responsible.  White  vs.  Skinner y  13  J.  if.  307;  Randal  vs.  Van 
Vechtenj  19  J.  R.  60;  Tajl  vs.  Brewster,  9  /.  R.  334;  Tippets  vs. 
Walker^  4  Mass.  595;  Molt  vs.  Hicks,  per  Sutherland,  J.,  1  Coweuj 
536 — and  the  agent,  when  sued  upon  such  a  contract,  can  exonerate 
himself  from  personal  liability,  only  by  showing  his  authority  to  bind 
those  for  whom  he  has  undertaken  to  act.  It  is  not  for  the  plaintiff  to 
show  that  he  had  not  authority.  The  defendant  must  show,  aflwnative- 
ly  that  he  had.  Molt  vs.  Hicks,  ub.  sup.  In  that  case  the  note  ran 
thus.     "  The  President  and  Directors  of  the  Woodstock  Glass  Conj- 
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pany  promise  to  pay."  Signed  "  W.  H.  President.'*^  It  was  held 
that  it  was  the  act  of  the  Corporation  by  the  proper  officer,  and  there- 
fore the  Corporation  was  liable — but  it  was  admitted,  that,  had  the 
Corporation  not  been  liable  upon  it,  W.  H.  would  have  been  liable. 
Undoubtedly, said  Ch.  J.  Savage,/).  542,  the  defendant  is  personally 
liable  on  the  note,  unless  the  Company  is  liable.  Ic  this  case,  the 
owners  of  the  Tecumseh  are  not  liable  on  the  note,  for  it  was  not 
made,  nor  does  it  purport  to  have  been  made,  by  any  person  author- 
ized to  contract  for  them. 

We  have  not  been  able  to  find  any  reported  case,  in  which  a  note 
precisely  like  the  one  sued  on  here  was  in  controversy.  The  only 
case  which  is  any  thing  like  it,  is  Andover  vs.  Grafton^  7  JV.  H.  Rep. 
298,  where  the  note  ran  thus,  ^^  Value  received.  Town  of  Grafian 
promises  to  pay  Town  of  Andover  fidy  dollars  on  demand,  and  interest. 
LovELL  Kelton,  for  the  Select^men  of  GrafUmJ*'* 

It  was  held  that  the  town  was  not  reponsible  on  this  note.  But  that 
case  is  not  in  point,  because  here  it  is  not  shown  on  the  face  of  the 
note  that  Kendall  was  a  different  person  from  the  owners  of  the  Te- 
cumseh, or  that  he  contracted  in  the  name  of  the  ownera,  or  as  their 
agent.  The  fact  probably  might  have  been  that  he  was  the  master, 
but  it  neither  appears  on  the  record  nor  on  the  face  of  the  note.  The 
decisions  upon  the  liabilities  of  agents  do  not  apply,  because  the  note 
does  not  show  that  Kendall  was  an  agent.  The  decisions  as  to  ship 
masters  do  not  apply,  for  the  same  reason. 

But  it  seems  to  us  that  where  Kendall  states  in  the  note  that  the 
owners  of  the  Tecumseh  will  pay,  and  signs  his  own  name,  as  it  does 
not  appear  on  the  face  of  the  note,  either  that  he  is  not  one  of  the  awn- 
erSf  or  that  he  signs  as  agent  for  the  owners,  the  legal  presumptioD  is 
that  he  is  an  owner,  and  then  the  note  is  of  course  his  note.  It  might 
under  some  circumstances  be  the  note  of  the  other  owners,  and  they 
too  might  be  liable  upon  it,  but  at  all  events  it  his  his  note,  and  he 
can  be  sued  upon  it,  and  if  he  ought  not  to  have  been  sued  alone,  that 
is  a  matter  for  him  to  plead.  He  has  signed  a  note  which  contains  a 
promise  to  pay,  and  it  must  of  course  be  taken  to  be  his  promise  to  pay, 
unless  he  shows  affirmatively  that  it  is  7ioi  his  promise;  and  as  that  fact 
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neither  appears  in  the  note,  because  it  does  not  show  that  he  was  not 
an  owner;  nor  was  it  prov'ed  at  the  trial,  for  he  offered  no  proof,  we 
can  see  no  possible  reason  for  the  decision  of  the  court  below. 

Trapnall  &  CocKB,  Contra-. 

The  plea  of  non  assumpsit  under  oath,  puts  the  plaintiff  upon  proof 
not  only  that  the  defendant  executed  the  note,  but  that  he  was  one  of 
the  owners  of  the  steamer  Tecumseh.  For  only  the  steamer  Tecum- 
seh  and  owners  are  bound  by  the  note  to  pay.  By  the  very  terms  of 
the  note,  it  is  the  steamer  Tecunvseh  and  owners  who  make  the  pro- 
mise to  pay,  and  under  the  first  count  it  would  be  necessary  to  entitle 
the  plaintiffi  to  recover,  to  prove  that  Kendall  not  only  signed  the  note, 
but  that  he  also  was  one  of  the  owners.  The  second  count  alleges 
that  the  said  defendant  promised  that  the  steamer  Tecumseh  and  own- 
ers would  pay,  &c.  &c.  The  defendant  insists  that  between  this 
count  and  the  note  produced  as  evidence  there  is  a  material  variance. 
The  count  averring  that  Kendall  promised  that  the  steamer  Tecum- 
seh and  owners  would  pay,  whereas  the  promise  on  the  face  of  the 
note  is  a  direct  promise  by  the  steamer  Tecumseh  and  owners  to  pay 
and  not  the  promise  of  Kendall  that  they  would  pay. 

Inasmuch,  therefore,  as  no  evidence  was  adduced  to  identify  Ken- 
dall with  the  steamer  Tecumseh  and  owners  in  support  of  the  first 
count,  and  no  evidence  that  he  promised  that  said  steamer  and  own- 
ers would  pay  in  support  of  the  second  count,  the  court  very  pro- 
perly instructed  the  jury  to  find  as  in  a  case  of  a  non  suit. 

Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

The  first  question  has  been  so  repeatedly  ruled  in  this  court,  that  we 
deem  it  unnecessary  to  add  any  thing  further  upon  it;  that  where  a 
party  has  made  his  motion  to  dismiss  the  cause,  and  ailer  that  is  decided 
against  him  by  the  court,  pleads  over;  he  waives  all  advantage  which 
be  could  have  had  upon  his  motion,  and  puts  himself  upon  the  issue 
formed.  This  brings  us  to  the  second  and  only  remaining  question  to 
be  determined.  It  was  not  shown  in  evidence  that  the  defendant  was 
part  owner,  captain,  or  agent  of  the  steamer  Tecumseh.     The  note 
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simply  is  ^  that  the  steamer  Tecumsch  and  owners  promise  to  paj,^' 
and  Kendall  signs  it.  Whose  promise  is  it?  If  the  steamer  and  own- 
ers are  bound  by  it,  Kendall  surely  is  not,  and  if  Kendall  be  personally 
liable,  the  steamer  Tecumseh,  and  owners  are  discharged  from  all 
responsibility. 

In  Leadhitter  vs.  Farrow^  5  M.  6f  S.  349,  Ld.  Ellenborough  said, 
^'it  is  a  universal  rule,  that  a  man  who  puts  his  name  to  a  bill  of  exchange 
thereby  makes  himself  personally  liable,  unless  he  states  upon  the  face 
of  the  bill  that  he  subscribed  it  for  another,  or  by  procuration  of  an- 
other, which  words  are  words  of  exclusion,  or  unless  he  says  ^  I  am  the 
mere  scribe,'  he  becomes  liable."     In  that  case  Farrow  had  drawn  a 
bill  upon  certain  bankers,  by  which  they  were  requested  to  pay  and 
place  the  same  to  the  account  of  the  Durham  bank  as  advised,  and 
merely  signed  his  name  to  it.     The  proof  showed  that  Farrow  had 
been  the  agent  of  the  bank  for  a  considerable  time,  and  yet  he  was 
held  upon  this  bill  to  be  personally  liable,   and  Bayley,  J*  said, 
"though  the  plaintiff  in  the  action  might  know  the  defendant  was  an 
agent,  he  might  also  know  he  had  given  his  own  pledge  by  affixing 
his  signature  to  the  bill."     The  principle  is  well  settled,  that  if  a  per- 
son undertakes  to  contract  as  an  agent  for  an  individual  or  corpora- 
tion, and  contracts  in  a  manner  which  is  not  legally  binding  upon  bis 
principal,  he  is  personally  responsible.     White  vs.  Skinner,  13  J.  iJ. 
307;  Randall  vs.  Van  Vechlen,  19  J.  /?.  GO;   Taft  vs.  Brewster,  9  /. 
R.  334;  Tippetts  vs.  Walker,  4  Mass.  R.  596;  and  Molt  vs.  Hicks,  1 
Cowen  536.     The  agent,  when  sued  upon  a  contract,  can  only  exon- 
erate  himself  from  responsibility  by  showing  his  authority  to  bind  those 
for  whom  he  is  undertaking  to  act.     It  is  not  for  the  plaintiff  to  show 
that  he  has  not  authority.     The  application  of  this  principle  to  the 
case  now  under  consideration  clearly  proves  that  Kendall  is  personally 
responsible,  and  not  the  steamboat  owners.     He  was  bound  to  show- 
that  he  had  authority  to  contract  for  the  steamer  Tecumseh  and  own- 
ers, and  to  prove  this  affirmatively,  and  in  failing  so  to  do,  he  becomes 
himself  personally  liable  upon  his  undertaking.     The  note  upon  its 
face  declares  no  facts  which  could  raise  a  presumption  that  he  was 
either  part  owner,  captain,  or  agent.     He  signs  it  in  neither  of  these 
capacities,  and  having  no  lawful  authority  to  contract  for  them,  he 
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has  made  himself  personallj  responsible  bj  affixing  his  own  signature 
to  the  instrument;  consequently,  the  court  erred  in  instructing  the 
juiy  to  find  as  in  a  case  of  non  suit.  The  judgment  of  the  court  be- 
low must  therefore  be  reversed. 
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Alkxandeb  H.  Olmstead  against  Seaborn  Hill. 
Ehbor  to  Crawford  Circuit  Court. 

A  ptrtx,  to  tntitlt  bimtelf  to  a  new  trial  on  the  ground  of  newly  discovered  teetimoDf, 

miiat  satisfactorily  show  to,  the  court,  let.  That  in  the  preparing  of  the  ease  for 

trial,  he  was  guilty  of  no  neglect  or  laches.    2ndly.  That  the  new  evidence  soogbc 

to  be  introduced  oonld  not  have  been  procured  by  due  diligence  at  the  former  trial. 

Sdly.  That  such  evidence  is  material  and  importantt  which  must  be  shown  to  the 

court  either  by  the  affidavit  of  the  witness  himself,  or  by  some  other  legal  means. 

4thly.  That  this  new  evidence  is  not  cumulative  in  its  character  or  consequences. 
Cmnnlative  evidence  is  such  as  tends  to  support  the  fact  or  issue  which  was  before 

attempted  to  be  proved  upon  the  trial. 
To  give  to  a  clerk  or  agent  a  portion  of  the  profits  of  sales,  as  a  compensation  for  hia 

labor,  on  the  amount  of  goods  sold,  does  not  constitute  the  agent  or  clerk  a  partner 

in  the  business,  if  it  ap^ar  that  it  was  a  mode  of  payment  designed  to  increase  dilir 

gence  and  secure  exertions.  . 
Upon  the  principles  of  oommeroiai  policy,  an  agreement  may  coos^tute  a  pannerahip 

as  to  third  persons,  when  it  creates  no  such  relation  between  the  parties  themselves. 
And,  therefore,  a  clerk  or  an  agent  may,  by  his  own  conduct,  come  to  be  regarded  as 

a  partner  by  the  trading  community,  and  be  sued  as  duch,  and  yet  at  the  samp  time 

be  liable  to  an  action  at  law  by  the  real  partners. 
For  they  who  hold  themselves  out  to  the  world  as  partners,  are  to  be  so  regarded,  as 

to  creditors  and  third  persons:  and  the  partnership  may  be  established  by  any  evi. 

dence  showing  that  they  so  held  themselves  out  to  the  public,  and  were  so  regarded 

by  the  trading  community. 
Between  themselves,  the  agreement  or  contract  alone  constitutes  them  partners. 

This  was  an  actioD  of  assumpsit,  brought  by  Hill  against  Olmstead* 
The  general  issue  was  pleaded;  and  by  consent  the  evidence  was  sub- 
mitted to  this  court,  instead  of  the  jury,  and  a  judgment  was  rendered 
for  the  plaintiff  below.  There  was  a  motion  for  a  new  trial  on  the 
part  of  the  defendant,  which  was  overruled ;  whereupon  he  excepted 
to  the  opinion  of  the  court,  and  incorporated  into  the  record,  the  whole 
of  the  evidence  that  was  given  upon  the  trial. 

The  testimony  was  that  Hill  had  purchased  a  parcel  of  goods  with 
his  own  money,  and  employed  OImst;ead  to  superintend  the  store  and 
sell  them  out,  and  agreed  that  he  should  have  as  a  compensation  ibr 
his  services  and  attention  to  the  business  one  third  of  the  profits.  In 
the  goods  themselves  Olmstead  had  no  interest,  he  had  advanced  no 
part  of  the  capital,  and  was  not  to  be  responsible  for  any  losses  w|iich 
the  concern  might  sustain.     It  was  also  in  evidence  that  Olmstead 
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controlled  and  managed  the  business  of  the  store,  and  embarked  in 
speculations  on  the  firm  account  whenever  an  opportunity  offered,  and 
that  it  was  the  general  understanding  of  the  neighborhood  that  de- 
fendant and  plaintiff  were  partners.  After  most  of  the  goods  had  been 
sold,  Olmstead  yoluntarily  left  the  store,  and  turned  oyer  a  number  of 
notes  and  accounts  to  HilPs  clerk  to  collect.  The  suit  was  instituted 
by  Hill  to  recover  the  price  of  goods  made  use  of  by  Olmstead  while 
superintending  the  store,  on  his  individual  account.  The  correctness 
of  the  charges  was  admitted  upon  the  trial.  But  it  was  insisted  that 
the  facts  disclosed  in  evidence  proved  they  were  partners,  and  that 
consequently  no  recovery  could  be  had  in  an  action  at  law. 

The  nootion  for  a  new  trial  was  sworn  to,  and  stated  the  grounds  to 
be, first,  that  the  finding  was  without,  and  contrary  to,  evidence;  and 
second,  that  since  the  trial  he  had  discovered  new  and  important  evi- 
dence of  which  he  had  no  knowledge  until  after  the  trial,  that  there 
was  no  other  witness  by  whom  he  could  have  proven  the  same  facts, 
that  be  was  informed  by  Robert  S.  Gibson  that  a  large  portion  of  the 
goods 'sold  by  him  (Olmstead)  at  the  store,  were  purchased  in  New- 
Orleans,  and  marked  and  forwarded  in  Olmstead's  name;  that  he  was 
satisfied  that  he  could  establish  those  facts  by  Gibson,  and  thai  he 
could,  and  would,  if  allowed  a  new  trial,  iiave  the  benefit^  of,  and  pro- 
duce thistestiuMny. 

Walkbr  &  Scott,  for  plaintiff  in  error: 

One  partner  cannot  sue  another  in  relation  to  partnership  aocoonts. 
See  1  Chit.  Plead,  p.  12,  26;  12  J.  iZ.  401;  14  J.  R.  318;  Qow  m 
Partnership. 

The  only  other  point  involved  is  were  they  partners.  The  defend- 
ant had  sole  charge  of  the  goods,  engaged  in  speculation  for  the  bene- 
fit of  the  firm,  the  books  were  kept  by  them  as  partners.  The  clerks 
anderstoodihem  to  be  partners,  and  it  was  the  common  understanding 
that  they  were  partners.  Lord  Ellenbobougx  decided  in  the  case 
of  Dry  vs.  Baszoellj  I  Camp.  329,  that  where  two  agreed  to  share  the 
profit  arising  from  working  a  lighter,  (the  lighter  bekuiging  to  one  of 
them,)  that  they  were  partners.  There  are  some  contradictory  deci- 
sions in  the  English  courts,  and  a  distinction  is  drawn  by  them  between 
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ooe  who  receives  a  part  of  the  profits  as  a  cocnpensatioii  for  Beivice8,aDd 
those  who  are  interested  in  the  losses  as  weU  as  profits.  With  regard 
to  those  decisions,  after  enumeratiDg  them,  the  learned  Judge  remarkB, 
^^  the  dtstinctioQ  is  to  be  deplored,  and  is  justlj  open  to  the  Direc- 
tion of  not  having  been  established  upon  due  consideration*'' 

Colh/er^  on  partnership^  p.  %  defines  a  partnership  as  between  the 
parties,  thus:  ^^  It  is  a  contract  between  two  or  more  pefsoBs  te  jom 
together  their  money,  goods,  labor,  and  sldU,  or  anj,  or  all  of  theo^ 
with  an  understanding  to  divide  the  profits  between  them."  There  is 
a  case  in  1  Mar.  Ky.  Rep.  p.  181,  which  is  similar  in  ever/  important 
feature.  There  a  grocer  furnished  goods  to  another  in  LoaisvUle,  who 
sold  them  for  one  third  of  the  profits.  It  was  decided  that  they  were 
partners* 

There  is  also  a  case  in  13  Wend»  425,  which  it  is  beliered  BBAtatni 
this  position. 

CoUyer^on  Partnership j  p.  8,  and  fwte  1,  under  that  page,  ^  that  an 
a^eement  between  two  to  get  up  a  8tore,one  to  superintend  the  business 
and  to  receive  one  third  of  the  profits  realized,  (he  ptUting  in  no  stocky 
constitutes  a  partnership.''  Page  8,  the  scune  writer  says  that  to  con- 
stitute a  partnership  between  the  parties  themselves  there  must  be  a 
comnronion  of  profits  between  them— a  communion  of  profits  implies 
a  communion  of  loss. 

It  will  be  recollected  that  in  this  case  the  plaintifif  in  error  engaged 
in  speculations,  bought  and  sold  for  the  benefit  of  the  firm.  The 
keeping  of  die  books  in  the  name  of  the  firm,  trading  and  being  re- 
cognized by  the  community  generally  as  partners,  not  only  made  then 
partners  as  to  third  persons,  but  it  is  strong  evidence  of  a  paftnersbip 
between  themselves. 

Trapmall  &  G>CKE,  and  Pike,  Contra: 

The  court  will  perceive  that  the  newly  discovered  testimony  related 
to  a  point  which  had  already  been  controverted  and  to  which  evi- 
dence was  adduced  upon  the  first  trial.  No  principle  is  better  settled 
dian  that  a  new  trial  will  not  be  granted  to  admit  new  testimony  wfaidi 
is  merely  cumulative  in  its  character.  ^  It  is  against  the  general  rule 
of  law  to  grant  a  new  trial  merely  for  the  discovery  of  camulative 
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fects  and  circumstances  relating  to  the  same  matter  which  was  prio- 
cipallj  controrerted  upon  the  former  trial.  It  is  the  dutj  of  the  par^ 
ties  to  come  prepared  upon  the  principal  points,  and  new  trials  woald 
be  endless  if  everj  additional  circumstance  bearing  on  the  £Eict  in 
litigation,  was  a  cause  for  a  new  trial."  Smith  vs.  Brushy  8  J.  R* 
84.  In  the  case  of  The  People  vs.  The  Superior  Court  of  JfevhYork^ 
10  Wend.  385,  cumulative  evidence  is-  defined  to  be  such  as  tends  to 
SQpport  the  same  fact  which  was  before  attempted  to  be  proved;  and 
in  the  case  of  Pike  vs.  Evans,  15  J.  R.  310,  a  new  tried  w|is  refosed 
by  the  court,  when  the  newly  discovered  evidence  was  admitted  to 
be  material,  because  it  was  merely  cumulative,  and  related  to  facts 
and  circumstances  which  were  principally  controverted  upon  the  for- 
mer trial.  See  also  Ewing  vs.  Price^  3  J.  J.  Marshall^  520;  Daniel 
V9.  Daniel,  2  J.  J.  Marshall,  52;  Wills  vs.  Phelps,  4  Bibh,  563. 

We  readily  admit  that  the  agreement  between  Hill  and  Olmstead 
woold  render  them  liable  to  third  persons  a»  partners.  But  we 
deny  that  they  were  partners  as  between  themselves.  Thefe  are 
many  agreements  which  will  make  the  parties  to  them,  upon  princi- 
ples of  commercial  policy,  responsible  as  partners  to  third  persons;  but 
which  inter  se  create  no  such  relation.  This  distinction  is  clearly 
taken  in  the  case  of  Waugh  vs.  Carver,  2  H.  Black.  238,  and  reitB 
upon  the  ground  ^  that  he  who  takes  a  share  of  all  the  proits  indefi- 
nitely shall,  by  operation  of  law,  be  made  liable  to  losses  if  losset 
arise  upon  the  principle  that  by  taking  a  part  of  the  profits  he  takes 
fit>m  the  creditors  a  part  of  that  fund^hich  is  the  proper  security  to 
them  for  the  payment  of  their  debts.''  See  also  Ross  vs.  Drinker,  3 
Hall,  415]  Champion  vs.  Bostwick,  18  Wend.  175;  Jordonvs.  WiU 
kins,  3  Wash.  C  C.  Rep.  110.  But  as  between  the  parties  to  the 
agreement  this  rule  does  noft  obtain.  As  to  them  the  court  will  look 
to  the  nature  of  the  contract,  and  if  its  stipulations  do  not  constitute 
them  partners  in  a  legal  and  technical  sense,  they  will  not  be  regard- 
ed as  standing  in  that  connection.  Hence  the  plaintiflf  objected  Uy 
the  admission  of  testimony  to  show  the  understanding  of  the  neighbor- 
hood upon  this  subject.  We  admit  such  testimony  would  have  been 
competent  in  a  suit  against  them  at  the  instance  of  third  persons,  who 

coald  only  know  the  relation  subsisting  between  them  from  the  char- 
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acter  in  which  thej  held  themselves  out  to  the  world.  Bat,  at  be- 
tween themselves,  it  is  not  the  understanding  of  others,  hut  their  own 
agreement,  which  must  determine  their  right.  And  as  OkoBtead  re- 
lied upon  the  existence  of  a  partnership  as  his  defence  at  law,  be  was 
bound  to  make  good  that  defence  by  proving  an  actually  subsiBting 
partnership.  In  Chase  vs.  Barrett^  4  Paige^  148,  the  court  say  "  to  coa- 
stitute  a  partnership  as  between  the  parties  themselves,  there  must  be 
a  joint  ownership  of  the  partnership  funds  according  to  the  intentiMi 
of  the  parties,  and  an  agreement,  either  express  or  implied,  to  pacti* 
cipate  in  the  profits  and  losses  of  the  business  either  rateabiy  or  in  tonie 
other  proportion*"  Partnership  is  defined  by  Kent^  3d  vol.  Cmtu 
2S,  S4,  to  be  a  contract  of  two  or  more  persons  to  place  their  money, 
effects,  labor,  and  skill,  or  some  or  all  of  them  in  lawful  commerce  or 
business,  and  to  divide  the  profit  and  bear  the  loss  in  certain  ppopor- 
tions*  The  two  leading  principles  of  the  contract  are  a  common  in- 
terest in  the  stock  of  the  company,  and  a  personal  responsibility  Ibr 
the  partnership  engagements.''  It  will  be  found  upon  examining  die 
l^greement  between  Hill  and  Olmstead  that  it  is  wanting  in  some  of 
the  most  essential  features  of  a  partnership  as  portrayed  in  the  above 
definitions.  There  was  no  joint  ownership  of  the  parineiahip  funds, 
00  agreement  expressed  or  implied  to  participate  in  the  losses  of  tbe 
.  btmness^  On  the  contrary.  Hill  supplied  the  entire  fund  and  was  to 
be  responsible  for  all  the  kisses.  It  is  true  that  Kent  further  states 
tbat  ^  if  one  person  advances  funds,  and  another  fumidies  his  peivse- 
al  services  or  skill  in  carrying  on  a  trade,  and  is  to  share  in  the  pie- 
^ts,  it  amounts  to  a  partnership;"  but  this  principle  is  accompoAied 
wi^  the  qualification  ^<  that  his  interest  in  the  profits  be  not  intended 
a9  9k  mere  substitute  for  a  commission,  or  in  lieu  of  brokerage,  and  that 
be  be  received  into  the  association  as  a  merchant,  and  not  as  an 
^gent.  And  in  page  33  of  same  vcrfume,  he  also  remarics,  <«  to  allow 
a  clerk  or  agent  a  portion  of  the  profits  of  sales  as  a  coinpeDsatkNif)r 
labor;  or  a  &ctor,  such  a  per-centi^e  on  the  amount  of  sales,  doornot 
reader  the  agent  or  iactor  a  partner,  when  it  appears  to  be  iateiKled 
mere^  as  a  m^de  of  payment  adopted  to  increase  and  secure  exsr- 
^^  and  when  it  is  not  understood  to  be  an  interest  in  liie  disaacler 
of  profits."    The  statement  of  HiU  to  the  witness  Gregg,  eltdtai  by 
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tlie  defendant  fornishes  die  most  clear  and  distinct  account  of  tho 
Batnre  and  extent  of  the  connection  between  Olmstead  and  hioMlf. 
This  statement  is  unimpeached.  For  Dillard  does  not  pretend  to 
know  any  thing  of  the  agreement  actuallj  subsisting  between  the  par- 
ties. He  merely  states  his  own  belief,  and  that  of  the  neighborhood) 
iriiile  the  testimony  of  the  remaining  witnesses  tends  to  corroborate 
and  strengthen  the  account  of  Hill.  From  that  account,  which  we 
are  fuUy  authorized  to  receive  as  true,  it  is  manifest  that  Olmstead 
was  not  received  into  the  association  as  a  vt^erchant^  but  as  oa  agtrU 
amly.  He  was  not  regarded  as  a  ^^  regular  partner,^'  and  a  share  ift 
the  profits  was  given  him  ^  merely  as  a  compensation  for  his  time  and 
troable,  and  received  in  the  light  of  wages.''  It  was  a  mode  of  pay-, 
meat  adopted  to  secure  an  increase  of  exertion,  and  was  not  under- 
stood to  be  an  interest  in  the  profits  in  the  character  of  profits.  The 
fiictf  in  this  case  are  strikingly  alike  to  those  in  the  case  of  Hesketh 
vs.  Blanchardy  4  £(»/,  144.  There  A.,  having  neither  money  or 
credit,  offered  to  B.  that  if  he  would  order  with  him  certain  goods  to 
be  shipped  upon  an  adventure,  if  any  profit  should  arise  from  them, 
B.  shottUi  have  half  for  his  trouble.  B.  lent  his  credit  on  this  con- 
tract, and  ordered  the  goods  on  his  joint  account,  which  were  fiim-^ 
ished  accordingly,  and  afterwards  paid  for  by  B.  alone,  who  brought 
an  action  of  assumpsit  to  recover  back  such  payment  of  A.,  who  had 
not  accounted  to  him  for  the  profits.  And  Lord  Ellenborough  re« 
marked  upon  it  that  ^  the  distinction  taken  in  Waugh  v$.  Conner^  ap- 
plies to  this  case.  Quoad  third  persons,  it  was  a  partnership  ibr  the 
plaintiff  was  to  share  half  the  profits.  But  as  between  themselves  it  was 
only  an  agreement  for  so  much,  as  a  compensation  for  the  plaintiff's 
trouble  and  for  lending  Roberteau  his  credit.  The  case  of  Wilkin- 
mm  Off.  Fmzier,  4  £</>.  183,  was  an  action  of  assumpsit  brought  by  a 
saUor  against  the  captain  of  the  vessel.  ^^  The  sailor  engaged  on  a 
wbaling  voyage,  and  was  to  receive  a  certain  portion  of  the  profits  of 
the  voyage,  in  lieu  of  wages,  when  the  cargo  was  sold.  It  wa»  ob- 
jected, that  as  the  defendant  as  well  as  the  plaintiff  was  to  be  paid  oat 
of  the  profits  of  the  voyage,  they  were  therefore  partners,  and  as  one 
partner  coidd  not  maintain  this  action  against  another,  the  action 
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was  not  maintainable.  Lord  Alvanley  said  he  would  not  non-suit  the 
plaintiff  on  such  an  objection:  that  the  plaintiff  and  other*  sailors  were 
hired  bj  the  defendant  and  owners  to  serve  on  board  the  ship  for  wa- 
ges to  be  paid  to  them;  and  the  share  was  in  the  nature  of  wages,  un- 
liquidated at  the  time,  but  capable  of  being  reduced  to  a  certainty  on 
the  sale  of  the  oil,  which  had  taken  place,  and  that  he  should  not 
therefore  consider  them  as  partners,  but  as  entitled  to  wages  to  the 
extent  of  their  proportion  in  the  product  of  the  voyage. 

In  the  case  before  the  court  Olmstead  had  no  right  whatever  to  the 
goods.  They  were  purchased  and  paid  for  by  Hill,  and  belonged 
exclusively  to  him,  and  were  we  to  admit  the  existence  of  a  partner- 
ship from  the  agreement  between  them,  it  is  still  evident  that  the 
partnership  would  not  be  in  the  goods  themselves,  but  merely  in  the 
profits  which  might  arise  from  the  sale  of  them.  And  if  Olmstead 
appropriated  any  part  of  the  goods  to  his  private  use.  Hill  would  clear- 
ly he  entitled  to  maintain  this  action  to  recover  back  their  value. 
The  goods  were  Hill's  private  property,  placed  by  him  in  the  care  of 
Olmstead  to  sell  out  for  a  profit,  in  which  he  was  to  share  in  a  cer- 
tain proportion.  There  is  no  provision  in  the  agreement  whereby 
the  firm  of  Hill  and  Olmstead,  (if  any  such  in  fact  existed,)  was  to 
acquire  an  interest  in  the  goods  beyond  what  might  arise  from  the 
profits  of  the  sale.  Olmstead^  therefore,  in  making  use  of  the  goods 
on  his  private  account  was  appropriating  them  to  a  purpose  foreign  to 
the  partnership  agreement,  and  as  the  property  in  the  goods  was  not 
in  the  firm,  but  in  Hill  individually,  he  would  be  responsible  for  the 
payment  of  them  to  Hill,  and  not  to  the  firm. 

Lact,  Judge^  delivered  the  opinion  of  the  court: 

The  doctrine  in  regard  to  granting  new  trials  upon  the  ground  of 
newly  discoi^ered  testimony,  is  fully  explained  and  established  in  tha 
case  of  Robins  "os.  Fowler^  heretofore  decided  at  a  previous  term  of 
this  court.  Indeed  the  authorities  are  so  numerous  and  full  upon  the 
pointy  and  the  reasons  and  principles  upon  which  they  rest,  are  so  ob- 
^OQS  and  conclusive,  that  it  seems  almost  impossible  to  overlook  the 
intial  requisites  tiiat  the  law  requires  to  entitle  a  party  to  a  new 
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trial.  He  must  have  been  guilty  of  do  neglect  or  laches  ia  prepar- 
ing his  case  for  trial.  It  must  have  been  out  of  his  power  to 
procure  the  newly  discovered  evidence  upon  the  former  trial  by  due 
diligence  and  exertion  to  obtain  it:  and  he  must  show  to  the  court 
tiiat  the  newly  discovered  evidence  is  material  and  important,  by  the 
affidavit  of  the  witness,  or  by  some  other  legal  means;  so  that  the  court 
may  judge  of  its  materiality  and  sufficiency;  and  it  must  not  be  cuma- 
lalivc  in  its  character  and  consequences.  It  is  the  duty  of  the  par- 
ties to  come  prepared  upon  the  principal  points;  and  new  trials  would 
be  endless,  if  every  additional  circumstance  bearing  upon  the  facts  in 
litigation  were  a  cause  for  new  trial. 

Cumulative  evidence  is  such  as  tends  to  support  the  fact  or  issue 
which  was  before  attempted  to  be  proved  upon  the  trial.  The  new- 
ly discovered  evidence,  in  the  present  instance,  does  not  possess  a  sin- 
gle requisite  which  would  authorize  its  introduction;  and  even  if  ad- 
mitted, it  would  not  vary  and  alter  the  finding.  The  defendant  below 
proposes  to  prove  that  it  is  within  the  knowledge  of  the  witness  that  a 
large  portion  of  the  goods  sold  by  him  at  the  store  of  the  plaintiff, 
were  purchased  in  New-Orleans,  and  forwarded  in  the  name  of 
the  defendant.  This  fact  he  swears  to  himself,  but  he  has  not 
mbstantiated  it  by  the  affidavit  of  the  witness;  nor  has  he  shown 
that  he  used  due  diligence  to  procure  the  testimony  on  the  former 
trial.  If  all  these  requisites  were  established,  still  the  testimony  would 
be  inadmissible,  for  it  is  certainly  cumulative  evidence,  because  the 
ivue  was  formed  and  tried  in  regard  to  the  partnership  of  the  parties. 
Again  the  evidence,  if  offered,  is  inadmissible  on  another  ground, 
because  it  would  not  prove,  or  tend  to  prove  the  existence  of  a  part- 
nership. As  the  defendant  relied  upon  the  existence  of  a  partnership 
in  bar  of  the  plaintiff^s  action,  he  was  bound  to  prove  it  affirmatively, 
as  he  would  any  other  given  fact  upon  which  he  rested  his  defence. 
Chancellor  Kent  in  the  3d  vol.  of  his  Commentaries,  pages  23  and 
34,  has  defined  a  ^^  partnership  to  be  a  contract  of  two  or  more  per- 
sons to  place  their  money,  effects,  labor  or  skill,  or  some  or  all  of 
them  in  lawful  commerce  or  business,  and  to  divide  the  profit  and 
bear  the  loss  in  certain  proportions."  The  leading  principles  of  such 
a  contract  are  a  common  interest  in  the  stock  of  the  company,  and  a 


Digitized  by  VjOOQ IC 


354  CASES  IN  THE  SUPREME  COUKT 

Olmstead  agmimii  Hill. 

peraonal  responsibilitjia  the  partnership  eDgagements/'  If  eoe  j^cr- 
800  advances  fiiDds,  and  another  puts  against  it  his  personal  sendees  or 
ddll,  for  the  purpose  of  carrjing  on  trade,  and  thef'are  to  share  the 
profits  between  them,  this  amounts  to  a  partnership,  provided  be  who 
has  an  interest  in  the  profits,  does  not  receive  his  share  as  a  mere 
substitute  for  commissions;  and  is  received  in  the  company  as  a  part' 
ner  or  merchant^  and  not  as  a  factor  or  ogenL  To  give  a  clerk  or 
agent,  a  portion  of  the  profits  of  sales,  as  a  compensation  fi>r  his  la- 
bor, on  the  amount  of  goods  sold,  does  not  constitute  the  agent  or 
clerk  a  partner  in  the  business,  if  it  appear  that  it  was  intended  as  a 
mode  of  payment  adopted  for  the  purpose  of  increasing  diUgeoce  and 
securing  exertions.  Chase  vs.  Barrett,4  Paige,  148;  Hesketh  vs»  Blan' 
chard,  4  East.  144;  Wilkinson  vs.  Frazier^  4  Esp.  183.  Upon  the 
principles  of  commercial  policy,  an  agreement  maj  constitute  a  part- 
nership as  to  third  persons,  when  it  creates  no  such  relatkm  between 
the  parties  themselves.  This  d'lstinction  runs  through  all  the  authori- 
ties upon  the  subject,  and  is  based  upon  the  soundest  principles  of  com- 
mercial intercourse,  and  of  public  policj.  A  partj  who  receives  a 
share  of  the  profits  individually,  shall  by  intendment  of  law  be  held 
liable  for  losses  if  any  occur,  for  by  taking  a  part  of  the  profits  he  with- 
draws from  the  creditors  a  portion  of  that  fund  which  is  the  proper  se- 
curity for  the  payment  of  these  debts.  Wmigh  vs.  Carver,  2  H.  B. 
328;  Ross  vs.Drinker,2  jHa//,415;  Champion  vs.  Bostmick,  18  Wend. 
176;  Jordan vs  Wilkins,^  Wash.  C.  C.  R.  110.  Consequentlj they 
who  hold  themselves  out  to  the  world  as  partners  in  business  or  trade,  are 
to  be  so  regarded  quocid  creditors  and  third  persons;  and  the  partner- 
ship may  be  established  by  any  evidence  showing  that  they  so  hold 
themselves  out  to  the  public,  and  were  so  regarded  by  the  trading 
community.  But  between  themselves,  as  before  laid  down,  t)ie  rale 
is  different;  and  the  agreement  or  contract  alone  constitutes  Hxem 
partners,  and  whether  it  be  by  parol  or  in  writing,  or  whether  express 
or  implied,  is  as  capable  of  being  proved  as  any  other  fact,  and  must 
be  established  by  the  same  grade  or  species  of  evidence*  The  proof 
in  ihh  case  now  before  us  satisfactorily  shows  that  Olmstead  was  not 
received  by  Hill  as  his  partner  or  merchant,  but  merely  om  his  agent  and 
clerkj  whose  wages  were  to  be  paid  out  of  the  profits  of  the  sales  of  the 
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goods.  There  was  do  joint  ownership  of  the  funds,  no  agreement  to 
participate  and  share  the  profits  and  losses  of  the  business.  The 
plaintiff  below  supplied  the  entire  fund,  and  was  alone  responsible  fi>r 
the  losses.  The  defendant  merely  acted  as  his  agent  or  clerk.  And 
thii  being  the  case^  he  cannot  in  any  possible  point  of  view  be  con- 
sidered  as  a  partner  in  the  business.  The  judgment  of  the  Circuit 
Court  must  therefore  be  aflirmed  with  costs. 
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'  Caetwell,  foe  the  use  of  Houston,  agaiiut  Menifee. 

Eerob  to  Conway  Circuit  Court, 

Eierj  attorney  regularly  licensed,  and  duly  admitted  to  practice  in  the  coorta  of  this 
State,  posaosaea  a  general  license  to  appear  in  those  courta  for  any  aoitora  who  m^y 
retain  him:  but  his  license  is  not  of  itself  an  authority  to  appear  for  any  panicalar 
person,  until  he  is  in  fact  employed  by  or  retained  for  him. 

Bui  hia  authority  to  appear  cannot  be  legally  questioned,  until  facta  or  circomstaoces 
are  shown,  by  affidavit,  or  otherwise,  sufficient  to  raise  a  legal  preaumpiioo  that  be 
ia  not  authorized  to  appeor. 

Where  A.  auea  for  the  use  of  B.  and  the  facta  are  that  the  attorney  appearing  for  the 
plaintiff  knew  nothing  of  A.,  nor  where  he.  resided,  that  he  appeared  for  B.  by  re- 
tainer of  B.,  that  B.  had  possession  of  the  instrument  sued  on,  and  filed  it,  that  th« 
Constable  had  receipted  to  C.  for  it,  as  received  by  his  hands  of  A.,  and  that  the  re* 
ceipt  waa  aaai^ned  by  C  to  B-,  the  legal  presumption  is  that  B.  waa  the  bona  fid* 
holder  of  the  instrument,  and  equitably  entitled  to  its  proceeds. 

And  this  preaumptiou  being  in  no  way  impugned,  the  admission  that  the  attorney  was 
retained  by  B.,  ahowa  a  aufficient  legal  authority  in  him  to  appear. 

This  suit  was  founded  on  a  writing  obligatory,  purporting  to  bare 
been  made  by  JSTathani^  H.  Buckley  and  JV,  Menifee^  pa^^able  to  H. 
R,  Cartwell^in  whose  nanne  it  was  commenced  and  prosecuted,  for  the 
use  of  John  L.  Houston^  before  a  Justice  of  the  Peace,  who  rendered 
a  judgment  upon  it  against  the  defendant  in  error,  from  which  he  ap* 
pealed  to  the  Circuit  Court,  and  while  the  case  was  there  peading, 
obtained  a  rule  upon  John  Linton,  an  attorney  at  law,  representing 
the  plaintiff  in  the  case  in  that  court,  to  produce  his  authority  from 
the  plaintiff  to  prosecute  the  suit,  and*  an  order  that  the  samesbooM 
be  dismissed,  if  such  authority  was  not  produced  on  or  before  the  se- 
cond day  of  the  next  term,  and  that  in  the  meantime  all  further  pro^ 
ceedings  in  the  case  be  stayed.  The  rule  and  order  were  founded 
solely  upon  a  statement,  on  oath,  made  by  Linton  in  the  case,  on  the 
hearing  of  a  motion  for  a  rule  on  the  plaintiff  to  file  a  bond  and  secu- 
rity for  the  costs  of  this  suit,  that  he  did  not  know  where  Cartwell  re- 
sided, whether  in  Arkansas  or  Nashville,  and  that  he  knew  Dothing 
about  him.  Linton,  after  the  rule  was  made,  appeared  in  court,  in 
response,  and  stated  that  he  was  a  practising  attorney  in  that  coortt 
and  that  he  appeared  there  for  John  L.  Houston,  which  was  admitted; 
be  also  admitted  that  he  knew  nothing  of  Cartwell;  and  moved  the 
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coart  to  set  aside  the  rule,  and  discharge  him  from  it;  but  the  coQit 
reftiscd  to  set  aside  or  discharge  the  rule,  and  the  case  stood  con- 
tinued until  the  next  term  of  the  court.  At  that  term,  when  the  case 
was  called,  he  produced  a  receipt,  signed  by  a  Constable,  acknow* 
ledgtng  the  receipt  of  the  writing  obligatory  sued  on,  for  collection^ 
and  stating  that  it  was  received  by  the  hand  of  A.  Wallace,  of  H. 
R.  Cartwell,  with  the  following  endorsement  on  the  back  of  it,  **  for 
value  received,  I  assign  this  receipt  to  John  L.  Houston;'^  signed, 
^  A.  Wallace ji^^  and  thereupon  again  moved  the  court  to  discbarge 
the  rale,  which  was  refused  by  the  court,  the  case  dismissed,  and 
judgment  rendered  against  the  plaintiff  for  costs  in  that  as  well  as  in 
the  Justice's  court. 

Blackburn,  for  plaintiff  in  error: 

The  court  had  no  power  to  call  upon  any  regularly  authorized 
practising  attorney  for  his  authority  to  prosecute  a  suit.  His  license 
is  a  general  authority;  and  the  presumption  always  is  when  he  ap- 
pears in  the  prosecution  or  defence  of  a  suit  that  he  does  so  legally 
and  professionally.  See  Acts  of  1836, /?•  162;  Tidd's  Prac.  106;  Tal- 
ly vs.  Reynolds,  1  Ark.  Rep.  99;  3  Taunt.  486;  1  Salk  86,88;  1  Chit. 
Rep.  142,  191;  Com.  Dig. y  acting  attorneys;  Jackson  vs.  Stewart^  6 
J.  R.  37;  Denton  vs.  Slokes,  6  J.  R.  302;  2  Str.  693. 

The  defendant  in  error  had  fully  appeared  by  his  counsel  to  this 
action,  specially  when  he  moved  for  security  for  costs,  which  was  a 
waiver  of  all  irregularities  complained  of.     See  Tidd^a  Prac.  6L 

The  defendant  in  error  having  brought  the  appeal  from  the  Jus- 
tice to  the  Circuit  Court,  was  plaintiff  in  appeal  in  the  Circuit  Court, 
and  whether  the  appellee  had  appeared  or  not,  he  could  only  dbmiss 
his  own  appeal  or  go  into  the  merits  of  the  case.  Ter»  Dig.j  Jui- 
iiceso/the  Peace^  sec.  60,  61;  Tally  vs.  Reynolds,  1  Ark.  Rep.  99. 

Fowler,  Contra: 

RniGO,  Chief  Justice,  delivered  the  opinion  of  the  Court: 

The  question  to  be  decided  is,  whether  the  rale  apon  Linton,  t» 

prednce  his  authority  to  prosecute  the  suit  was  authorized  bj  law,  and 
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if  BO,  whether  the  authority  produced  bj  him,  was  legally  sufficient 
for  that  purpose  t  In  the  case  of  Tally  vs.  Reynolds^  1  Ark.  Rep.  99^ 
this  court  recognized  the  principle  that  every  attorney  regolariy  li- 
censed and  duly  admitted  to  practice  in  the  courts  of  thb  State,  pos- 
sesses by  virtue  of  his  license  and  admission,  a  general  right  to  ap- 
pear, for  any  of  the  suitors  in  the  courts  where  he  is  admitted  to  prac- 
tice, who  may  retain  him  for  that  purpose:  but  his  license  is  not  of 
itself  an  authority  to  appear  as  the  representative  of  any  particular 
person,  until  he  is  in  fact  employed  or  retained  for  such  person.  Yet 
his  authority  to  represent  any  suitor  on  whose  behalf  he  may  appear 
cannot  be  legally  questioned,  until  facts  or  circumstances  are  shown 
by  affidavit,  or  otherwise,  sufficient  to  raise  a  legal  presumption  that 
he  is  not  legally  authorized  to  appear  for  the  party  be  assumes  to  rep- 
resent. Whenever  this  appears  affirmatively  the  attorney  may  be  le- 
gally required  to  produce  his  authority  to  appear  for,  or  in  the  place 
of  such  party,  otherwise  he  cannot.  But  the  facts  and  circumstances 
disclosed  by  the  record  before  us,  do  not,  in  our  opinion,  warrant  a 
presumption  that  the  attorney,  Linton,  had  no  legal  authority  to  ap- 
pear for  the  plaintiff,  and  prosecute  this  suit;  because,  it  appears  af- 
firmatively from  the  record,  that  this  suit  is  prosecuted  for  the  use  of 
Houston,  and  that  the  ^^plainliflT  produced  and  filed  his  writing  obliga- 
tory" in  the  Justice's  Court,  as  he  was  bound  by  law  to  do,  which 
facts  warriints  the  legal  presumption  that  Houston  is  the  bona  Jde 
holder  of  the  obligation,  and  equitably  entitled  to  the  avails  thereof, 
notwithstanding  it  does  not  appear  to  have  been  endorsed  and  as- 
signed to  him  by  the  payee,  and  this  presumption  is  not  repelled  by 
any  testimony,  proving,  or  in  any  wise  conducing  to  prove,  that  he  ob- 
tained the  possession  thereof  fraudulently  or  unlawfully;  and  therefore 
the  rule  upon  the  attorney  to  produce  hb  authority  to  prosecute  the 
suit  was  wholly  unauthorized  by  law;  and  inasmuch  as  the  legal  pre- 
sumption that  Houston  is  the  bonafde  holder  of  the  obligation  in  suit, 
is  not  in  any  manner  impugned  by  any  thing  appearing  in  the  record, 
or  even  questioned  by  the  defendant,  although  the  statement  upon  which 
the  rule  against  the  attorney  is  based,  is  set  out  entire  in  the  record, 
consequently  hb  right  to  sue  in  the  name  of  Caytwell,  the  payee,  most 
be  conceded;  and  upon  thb  state  of  the  case,  the  allegation  of  the 
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attorney  that  he  was  retained  by  and  appearing  on  behalf  of  Hous- 
ton,  when  admitted  to  be  trae,  as  it  appears  to  have  been  on  his  mo* 
tion  to  discharge  the  rule,  showed  a  sufficient  legal  authority  for  his 
appearance  in  and  prosecution  of  the  suit,  in  the  name  of  Cartwell, 
and  thereupon  the  rule  against  him  ought  to  have  been  discharged, 
and  he  suffered  to  proceed  in  the  case  according  to  law,  as  the  attor- 
ney for  the  plaintiff*  We  are  therefore  of  the  opinion  that  the  court 
erred  in  entering  the  rule  against  the  attorney  representing  the  plain- 
tiff requiring  him  to  discharge  said  rule  upon  the  authority  shown  by 
bimf  and  also  in  dismissing  the  suit,  as  upon  the  ground  of  a  failure 
on  his  part  to  produce  any  legal  authority  to  appear  and  prosecute 
the  same  for  the  plaintiff;  wherefore  the  judgment  of  the  Circuit  Court 
b  lerersed. 
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Thomas  J.  Howbll  against  Samuel  H.  Webb. 
Error  to  Pulaski  Circuit  Court. 

Upon  mere  abstract  propositions  of  a  law,  a  court  is  not  bonnd  to  instmct  the  joiy;  and 
if  instructions  aeked  for  are  irrelevant,  they  should  be  refused. 

Where  the  plaintiff  and  defendant  bad  rented  a  house  by  parol  agreement  aa  co-teo. 
ante,  and  after  the  rent  had  become  due,  the  defendant  executed  to  the  landlord  bis 

■  indiTidual  bond  for  the  whole  rent,  the  execution  and  delivery  of  the  bond  operttted 
by  law  as  an  extinguishment  of  the  joint  liability  of  the  plaintifi*  and  defendant,  and 
the  plaintiff  was  forever  discharged  from  all  liability  on  his  parol  contract. 

And  the  giving  such  bond  was  a  payment  of  ihe  rent,  and  raised  a  legal  UabUiiy  on  thtt 
part  of  the  plaintifi*  to  refund  his  portion,  which  was  good  matter,  for  a  plea  of  set- 
off; if  the  plaintiff  agreed  to  the  change,  either  expressly,  or  by  tacit  acquiescence. ' 

And  when  this  matter  is  pleaded  as  set.off,  if  the  record  fails  to  show  that  the  original 
renting  was  by  contract  in  writing,  it  will  be  presumed,  against  the  plaintiff,  to  bava 
been  merely  by  parol. 

Toauiborizo  a  new  tiial,  upon  the  ground  that  the  verdict  was  contrary  to  evidence*  it 
must  have  been  clearly  against  the  weight  of  evidence ;  so  that  on  first  bloah  it 
should  shock  our  sense  of  justice  and  right. 

This  was  an  action  of  debt  brought  by  Howell  against  Webb.  The 
defendant  pleaded  setoff,  for  money  due  for  the  rent  and  occupation 
of  a  certain  house  and  lot.  Upon  replication  and  issue  to  this  plea, 
the  evidence  in  the  case  was,  briefly,  that  the  parties  had  been 
partners  as  druggists  and  physicians,  and  while  partners  had  jointly 
rented  a  house  and  lot;  whether  by  contract  in  writing,  or  by  parol, 
did  not  appear  by  the  record:  that  after  some  time  the  landlord  be* 
came  dissatisfied,  and  unwilling  to  rest  upon  HowelKs  responsibility  for 
the  rent,  and  upon  that  Webb  gave  his  individual  bond  for  the 
amount:  half  of  which  amount  he  claimed  as  a  set-off  against  Howell. 
Howell  never  objected  to  this  arrangement,  but  on  the  contrary,  aA 
terwards  said  that  be  was  willing  to  pay  his  part  of  the  rent,  if  be 
could  pay  it  in  Webb^s  own  paper*  Other  evidence  was  offered  and 
excluded,  which  it  is  unnecessary  to  notice* 

Upon  this  state  of  evidence  the  plaintiff  asked  for  several  instmo- 
tions,  all  substantially  to  the  effect,  that  the  evidence  showed  Webb 
and  Howell  to  have  been  co-tenants  or  tenants  in  common,  or  part- 
Den,  in  renting  the  house,  and  that  consequently  the  rent  was  do 
ground  lor  a  plea  of  set-off,  being  a  partnership  matter  which  one 
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partner  coald  not  tet>off  against  a  bond  given  by  him  to  the  other. 
These  instnictions  were  refused,  and  the  defendant  had  judgment  for 
the  half  of  the  the  rent,  deducting  the  amount  of  the  bond  sued  on. 

Absent,  Dickinson,  J. 

Fowi/ER,  for  plaintiffi  in  error: 

The  evidence,  although  not  of  the  clearest  and  most  conclusive 
character,  yet  goes  strongly  to  prove,  and  according  to  the  view  of  > 
counsel  does  prove,  that  Howell  and  Webb  were  joint  tenants  in  the 
use  and  occupation  of  the  house,  nearly  the  whole  period  for  which 
Webb  claimed  rent  of  Howell,  and  that  they  had  jointly  rented  the 
bouse  and  lot  of  a  third  person.  It  also  appears  that  Webb  had  paid 
a  small  portion  of  the  rent  to  this  third  person,  and  had  executed  his 
bond  for  the  residue;  and  that  after  Webb  left  the  house,  Howell  re« 
mained  in  it  a  short  time  alone. 

Each  of  the  instructions,  with  the  exception  perhaps  of  the  first,  was 
properly  moved^and  should  have  been  given  by  the  court  to  the  jury; 
and  the  refusal  to  give  any  of  them  is  a  sufficient  cause  for  reversal 
of  the  judgment.  It  is  admitted  to  be  true,  that  no  court  is  bound  to 
give  instructions  on  abstract  principles  of  law,  which  the  evidence 
does  not  show  applicable  to  the  case;  but  the  converse  is  equally  un- 
depiable,  that  whenever  a  legal  instruction  is  moved,  which  is  war- 
ranted by  the  evidence,  the  court  is  bound  to  give  it,  and  to  refuse  is 
error. 

And  it  is  not  necessary  that  such  a  state  of  facts  should  positivfsly 
i^pear,  as  to  show  that  the  principle  of  law  is  absolutely  involved,  in 
order  to  make  it  incumbent  on  the  court  to  instruct.  For  instance,  it 
IS  not  required  by  law  that  the  joint  tenancy  of  Webb  and  Howell 
ftboaid  be  conclvsively  proved  before  it  becomes  the  duty  of  the  court 
to  iDstnict  whether  one  of  them  could  or  could  not  maintain  an  action 
at  law  against  the  other;  but  whenever  any  testimony  is  given,  which 
conduces  to  prove  such  joint-tenancy,  such  evidence  as  from  which  a 
jiiry  might  rationally  infer  such  joint-tenancy — the  court  is  bound  to 
g^e  any  instruction  asked  for,  which  is  at  all  applicable  to  the  facts. 
Tb<  jory  are  the  exchiave  judges  of  the  facts,  and  must  draw  their 
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owD  ioferences  from  the  testimonj,  and  the  court  most  iottract  them 
in  the  law. 

Did  the  court  below  do  it?  The  record  in  this  case,  and  the  Ibl- 
lowing  authorities  will  respond.  1  Chit.  Plead.  25  et  seq.;  2  T.  IL 
478,  482;  3  Bibb's  Rep.  93,  Carlt/le  4.  Offat^s.  PaUerson-,  3  Bac 
Abr.  188,  192, 193,  et  ssq.  219;  18  J.  R.  245;  14  J.  R.  318. 

Ashley  &  Watkins,  Contra: 

How  did  the  court  below  err  in  overruling  the  instructions  rooired 
for  by  the  plaintiff?  That  they  are  chiefly  antiquated  doctrines  of 
the  English  law,  see  the  changes  which  have  been  wisely  made  on 
this  subject  by  our  Revised  Statutes,  title  Rent^  and  Use,  and  Occupa- 
Hon^  under  head  of  Landlord  and  Tenant  p.  520.  The  drift  of  the 
evidence  shows  fully  that  Webb  and  Howell  were  not  co-tenants,  or 
tenants  in  common,  but  they  occupied  separate  and  distinct  portions 
of  the  premises,  and  the  court  will  find  upon  examination  of  the  seve- 
ral instructions,  that  the  whole  sum  and  substance  of  them  is,  that  one 
joint-tenant,  or  tenant  in  common,  or  partner,  cannot  sue  his  coven- 
ant or  partner  at  law.  We  answer  that  by  our  Revised  Statutes,  the 
duty  of  setting  up  matter  of  off-set  is  imperative  upon  the  party  claim- 
ing the  ofi^t,  and  that  it  is  intended  broadly  to  be  an  equitable 
proceeding.     Rev.  Stat.  126. 

But  supposing  that  the  court  below  erred  in  overruling  the  instnic- 
tions  moved  for  by  the  plaintiff,  this  court  will  not  award  a  new  trial, 
where  there  is  good  reason  to  think  that  the  party  could  not  have  beeQ 
injured  by  the  Judges's  mistake.  De  Peyster  vs.  The  Columbian  Inr 
9wrance  Company,  2  Caines  Rep.  p.  85;  Edmonson  vs.  Machall.  % 
T.  R.  4. 

Lacy,  Judge^  delivered  the  opinion  of  the  court: 

Before  we  proceed  to  examine  the  instructions,  we  must  ascertain 
whether  or  not  the  proof  shows  a  joint  tenancy,  or  tenancy  in  com- 
mon, or  whether  or  not  it  establishes  a  partnership;  for  if  it  tends  to 
establish  none  of  these  facts  then  we  can  look  upon  the  instractioos 
refused  in  no  other  light  than  as  mere  abstract  propositions,  which, 
whether  right  or  wrong,  were  rightfully  overruled  by  the  court  bebw. 
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The  object  of  instructioiM  is  to  inform  the  jury  apon  some  point  either 
of  law  or  evidence  that  is  applicable  to  the  case  upon  trial,  and  to 
guide  and  govern  their  verdict  Upon  mere  abstract  propositions,  a 
court  is  not  bound  to  instruct  the  jury.  If  the  instructions  asked  for  be 
irrelevant,  thej  should  be  refused,  as  tending  to  mblead  instead  of  to 
enlighten  the  minds  of  the  jury;  and  to  encumber  the  record  with 
foreign  and  useless  matter  that  distracts  and  obscures  the  issue  to  be 
tried. 

The  proof,  in  the  present  case,  as  spread  out  in  the  bill  of  excep- 
tions, is  meagre  and  every  way  unsatisfactory.  It  does  not  define 
with  accuracy  or  precbion  how,  or  in  what  manner  the  parties  rented 
the  premises,  or  whether  they  were  jointly  seized  or  not,  neither  do 
we  think  that  inquiry  a  matter  of  any  moment  in  deciding  the  ques- 
tion now  before  this  court.  The  testimony  itself,  when  taken  sepa- 
lately,  and  considered  in  connection  with  the  whole  transaction,  coodu- 
rively  shows  that  the  contract  between  the  landlord  and  his  co-tenants 
for  the  rent  was  a  parol  agreement.  For  the  record  faib  to  state  that  it 
was  a  written  acknowledgment  of  the  parties  under  seal,  or  to  produce  it 
to  the  court,  so  that  it  could  be  seen  what  kind  of  instrument  it  was. 
And  even  if  it  were  doubtful  whether  it  was  a  parol  agreement,  or  one 
under  seal;  still  the  presumptions  in  favor  of  the  verdict  would  amount 
to  foil  proof  on  the  point,  and  clearly  demonstrate  the  facts  to  be  as  we 
have  before  stated  them.  It  being  a  parol  agreement,  and  not  a  coth 
tiact  under  seal,  the  moment  the  defendant,  Webb,  executed  his  deed 
to  the  landlord  for  the  rent,  and  it  was  delivered  to,  and  accepted  bj 
him  for  that  purpose,  that  instant  it  operated  by  intendment  of  law,  as 
a  merger  or  extinguishment  of  the  joint  liabilities  of  the  co-tenants  for 
the  rent,  and  the  plaintiff  in  the  action  was  for  ever  discharged  from 
mil  responsibility  upon  his  parol  promise  or  original  undertaking.  This 
principle  is  too  familiar  and  self  evident  to  require  either  argument  or 
authority  to  support  or  illustrate  it.  It  rests  upon  the  known  and  uni- 
versally  admitted  rule  that  the  higher  grade  or  dignity  of  instrumenti 
completely  supercedes  and  destroys  a  less  or  subordinate  one;  because 
it  furnishes  the  best  and  most  conclusive  evidence  of  the  intention  and 
rights  of  the  parties;  and  consequently  the  inferior  remedy  is  held  to  be 
merged  or  extinguished  in  the  superior  obligation.     The  execution 
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of  Webb^fl  deed  uDder  seal,  was  nut  only  an  extinguishment  of  the 
parol  promise  of  himself  and  his  co-tenants,  bat  it  was  a  payment  of 
the  rent,  and  it  thereby  raised  a  legal  liability  on  the  part  of  bis  co* 
lessee  to  refund  or  pay  his  portion  of  the  rent  to  the  defendant,  upoD 
'  which  an  action  at  law  or  a  plea  of  set-off  would  lie,  provided  it  was 
shown  upon  the  trial,  that  the  plaintiflT  had  agreed  to  the  change  of  tbe 
contract,  either  by  express  promise,  or  by  tacit  acquiescence.  In  th6 
present  case,  the  plaintiff,  so  far  as  appear?  from  the  record,  consented 
to  the  change  of  the  contract:  first,  by  acquiescing  in  it,  or  not  object- 
ing to  it;  and  secondly,  by  expressly  admitting  that  he  was  wiiiiog 
to  pay  the  rent  in  the  defendant's  own  paper.  Here  then  is  an  ex* 
press  promise  or  undertaking  to  pay-  the  defendant  the  rent;  and  of 
course  the  jury  were  fully  warranted  in  their  finding.  Granting  boir- 
ever  that  the  evidence  was  uncertain  on  this  point,  (which  is  by  no 
means  conceded,)  still  this  court  would  not  be  authorized  in  setting 
aside  a  verdict  and  awarding  a  new  trial,  merely  on  the  ground  that 
the  jury  had  found  contrary  to  the  preponderance  of  the  testimony. 
To  authorize  a  new  trial,  the  verdict  must  have  been  against  the 
weight  of  evidence:  so  much  so  that  on  the  first  blush  of  it,  tt 
should  shock  our  sense  of  justice  and  right.  In  regard  to  tbe  ques- 
tions of  joint  tenancy,  or  tenancy  in  common,  or  of  partners  in  trade, 
we  would  barely  remark,  that  they  do  not  enter  into  or  constitute  any 
part  of  the  inquiry  now  before  this  court;  for  in  no  reasonable  aspect 
of  the  case,  do  they,  in  the  most  remote  degree,  affect  the  considera- 
tion of  the  express  contract  of  the  plaintiff  to  pay  to  the  defendant  the 
rent.  The  defendant's  right  of  action  accrued  on  his  paying,  by  his 
deed,  all  the  rent  for  the  premises,  and  upon  the  plaintifiPs  promise  to 
to  account  to  him  for  the  same.  Both  of  these  facts  are  unquestiona- 
bly established  by  the  record;  and  they  carry  with  them  the  legal  in- 
ference  6(  the  plaintiff's  liability.  If  this  position  be  true,  the&  it 
necessarily  follows  that  all  the  instructions  asked  for  by  the  plaintiflT 
were  mere  naked  abstract  propositions,  having  no  connection  with  or 
bearing  on  the  evidence  adduced;  and  consequently  there  is  no^rror 
in  the  proceedings;  and  the  judgment  of  the  court  below  most  be  af- 
6ttned  with  costs. 
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PxTSS  Dudley,  Executob,  against  Grandison  C.  SmitRi  aicd  othebs. 
Erbob  to  Chicot  Circuit  Courts 

In  a  8Qit  )>y  petitiiion  in  debt,  where  the  petition  follows  the  Statute,  hj  stating  the 
plaintiff  to  be  ibe  leeal  holder  of  a  note  or  bond  against  A.  B.,  to  the  following  eC> 
feet;  and  sets  oat  in  haec  verba,  a  note  or  bond  signed  by  the  defendant  by  the  ini- 
ijals  of  his  christian  name,  the  petition  is  good. 

The  avermenis  in  such  petition  are  equivalent  to  a  statement  that  the  defendant  signed 
the  note  or  bond  by  a  pariicolAr  eigauiure. 

Absent,  Dickinson,  J* 

Peter  Dudley,  assignee  of  Theobald  &  Bain,  and  executor  of 
Isham  Talbot,  deceased,  stated  by  his  petition  under  the  statute 
**that  he  is,  as  the  assignee  of  Theobald  &  Bain,  and  executor  of 
Isham  Talbot,  deceased,  the  legal  holder  of  a  bond  against  the  de- 
fendants Grandison  C  Smith,  George  W.  C.  Graves,  and  Claiborne 
W.  Smith,  executed  to  said  Theobald  &  Bain,  and  by  them  assigned 
to  the  plaintiff,  executor  of  Isham  Talbot,  deceased,  to  the  following 
effect: 

$8fi00.    &c.  Signed,  G.  S.  Smith,  [seal.] 

G.  W*  C,  Graves,  [seal.] 
C.  W.  Smith,  [seal.] 

The  defendants  demurred  to  the  petition  for  variance  between  it 
and  the  bond  given  on  oyer — and  the  ground  of  demurrer  wad  that 
the  petition  did  not  show  that  the  defendants  signed  the  bond 
by  their  several  descriptions  of  G.  €•  Smith,  &c.  The  court  sus- 
tained the  demurrer  on  that  ground,  and  rendered  final  judgment ' 
against  the  plaintiff. 

PocE  and  Suttov,  for  plaintiff  in  error: 

We  have  been  at  great  loss  to  imagine  on  what  authority  the  court 

bdlow  decided  the  dgmurrer  to  be  well  taken,  for  we  have  not  been 

able  to  find  a  single  case  to  sustain  the  decision.    It  must  have  been 

decided  upon  the  doctrine  generally  laid  down,  and  thus  stated  by 

46 
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Lawes,  Id  his  work  on  pleadings:  "  If  a  bill  or  note  be  drawn  in  one 
name,  and  be  declared  upon  as  drawn  in  another,  the  variance  will 
be  fatal,  if  the  action  be  not  brought  against  the  drawer^  but  the  ac- 
ceptor, or  one  of  the  endorsers;  for,  in  5uch  cases,  the  name  is  part  of 
the  description  of  the  written  instrument,  and  the  defendant  Jias  no 
opportuoity  of  pleading  a  misnomer  in  abatement."  And  Whitwellvs* 
Bennett^  3  Bos.  and  Pul.  559,  is  instanced,  where  in  an  action  against 
the  acceptor  of  a  bill  drawn  by  one  Couch^  the  drawer  was  described 
as  Crouch^  where  the  variance  was  held  fatal,  upon  the  trial.  But 
the  general  rule  has  never  been  shaken,  that  if  the  defendant  be  mis- 
named, he  must  plead  it  in  abatement.  Lawcsy  308, 309;  except 
where  the  misnomer  amounts  to  a  variance  between  the  instrument, 
as  declared  on,  and  the  same  as  given  in  evidence — as  where,  on  a 
note  by  the  form  of  Austin,  Strobcll,  and  Shirtleff,  one  of  the  firm  was 
named  in  the  declaration  Robert  Strobell,  and  it  was  proved  updn  the 
trial  that  his  name  was  Daniel  Stobell,  the  plaintiff  was  non-suited. 
Gordon  vs.  Austin^  4  T.  i?.  611. 

The  precise  question  here  presented  to  the  court,  has,  it  is  believed, 
never  been  determined,  as  in  all  probability,  the  exact  objection  here 
made,  was  never  before  taken. 

But  in  Warden  et  ql.  vs.  Pinney,  1  Wend.  217,  Omen  Wardell, 
Samuel  Van  Buren^  and  Charles  Wardeilj  brought  suit  upon  a  pro- 
missory note,  made  b}'  Pinney,  and  averred  in  their  declaration,  that 
by  the  note  the  defendant  promised  to  pay  to  the  order  of  said  plain" 
tiffs^  &c.  The  note,  when  produced  was  found  payable  to  Wardellj 
Van  Buren  4*  Co.;  and  the  plaintifls  proved  that  they  composed  a 
firm  under  that  name,  though  nothing  was  said  as  to  the  firm  in  the 
declaration.  The  court  said  that  if  the  declaration  had  averred  that 
the  note  was  given  the  plaintilTs  by  the  description  of  Wardell,  Van 
Buren  &  Co.,  there  would  have  been  no  ground  of  objection:  and 
they  then  determined,  that  there  was  surely  no  variance:  that  the  plain- 
tifls were  shown  to  be  known  by  the  description  of  the  payees  in  the 
note,  and  therefore  the  plaintiffs  had  judgment:  and  they  rested  up- 
on Wood  vs.  Bulkley,  '13  J.  R.  595,  where  a  note  signed  Christ. 
Bulkley  was  held  to  prove  an  averment  of  a  note  signed  Christopher 
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Bvlkley^  it  being  proved  that  the  defendant  usually  abbreviated  his 
name  in  that  nnanner. 

Id  Jones  et  aL^  vs.  Mars  et,^  aL  2  Camp.  3U5,  the  endorsees  sued 
the  drawers  of  a  bill  of  exchange,  and  stated  in  the  declaration  that 
they  made  it,  '•  their  own  proper  hands  being  thereunto  subscribed.'' 
The  bill,  when  produced  on  the  trial,  was  signed  by  the  name  of  the 
defendant's  firm,  '^Mars  4*  Co.;"  and  Lord  Ellenborough  refused  to 
nonsuit  the  plaintiff,  either  on  that  ground,  or  because  the  bill  was 
stated  in  the  declaration  to  "  for  value  received  in  leather,"  and  on  its 
face  it  read  "for  value  delivered  in  leather.'^ 

This  case  was  quoted  and  relied  on  as  sound  law,  in  Mach  vs.  J.  S. 
and  J.  A.  Spencer^  4  Wend,  411.  The  declaration  there  stated  that 
the  defendants  made  their  certain  promissory  note  in  writing,  bear- 
ing date,  &c.,  and  then  and  there  delivered,  &c.,  and  thereby 
then  and  there  promised  to  pay,  &c.  The  note  when  produced  on 
the  general  issue,  was  found  to  be  signed,  "  J.  S.  S,r  J*  A.  Spencer}'* 
and  proof  was  given  that  it  was  signed  by  one  of  the  defendants,  and 
that  they  were  partners.  The  court  decided  that  (here  was  no  vari- 
ance between  the  declaration  and  the  proof. 

To  sustain  the  judgment  below,  upon  the  grounds  there  assumed, 
would  be  a  stretch  of  ultra-technical  refinement  which,  we  presume, 
will  not  obtain  here.  We  do  not  believe  that  a  single  authority  can 
be  found,  showing  such  a  defect,  if  defect  it  be,  ever  to  have  been 
ground  of  demurrrer:  and  we  believe  that  it  is,  in  every  such  case, 
entirely  unnecessary  to  state  that  the  defendant  made  the  note,  by  bis 
style,  or  description,  or  abreviation  of  Wm.  or  Chas.  or  J.  C,  or  the 
like.  We  are  not  even  required,  under  our  law,  to  prove  this  fact  at 
the  (rial,  unless  it  is  contested  under  oath. 

The  petition  follows  the  statute  strictly;  and  although  we  regard 
this  whole  matter  of  petition  and  summons  as  a  useless  and  pernicious 
innovation  on  established  forms,  and  calculated  more  frequently  to 
thwart  than  forward  the  ends  of  justice;  yet  the  petition  here  is  suffi- 
cient under  the  law.  It  states  that  the  plaintiff  holds  a  bond  against 
the  defendants,  executed  to  Theobald  &  Bain — and  that  is  certainly 
equivalent  to  an  averment  that  the  defendants  made  the  note.  At  all 
events,  when  coupled  with  a  copy  of  the  note,  it  is  all  the  averment, 
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as  to  the  execution  of  the  note,  which  the  law  requires,  and  therefore 
sufficient.  Moreover,  even  at  common  law,  it  was  not  necessarj  even 
to  aver  the  signing  of  a  bond:'  to  aver  its  sealing  was  sufficient. 

Trapnall  &  Cocke,  Contra: 

The  rules  requiriog  certainty  in  pleading  apply  with  equal  force 
and  propriety  to  this  statutory  proceeding  by  petition  and  sununoos* 
And  a  variance  which  would  be  fatal  (o  a  declaration,  upon  the  same 
principles  should  be  equally  so  to  a  petition.  When  suit  is  brought 
upon  a  bond  for  the  direct  payment  of  money,  and  the  bond  is  relied 
upon  as  evidence  to  support  the  declaration,  the  slightest  variance 
between  the  allegations  and  evidence,  as  to  persons,  dates,  or  names, 
will  sustain  a  demurrer.     3  Starkie^  1578, 1587,  and  noies-^  Chit.  222. 

When  a  declaration  charged  the  defendant  as  James  Cook  to  have 
made  his  indenture,  and  produced  a  deed  signed  George  Cook,  the 
variance  was  held  to  be  fatal.  Mayleston  vs.  Palmerston^  2  Corr*  4* 
Payney  4!74i;  Hickman  vs.  Shetboltj  Dyer,  279;  Hutchinson  vs.  Piperj 
4  Taunt.  800. 

In  this  case  a  similar  difference  exists.  The  plaintiff  states  that  he 
holds  a- note  against  Grandison  C.  Smith,  George  W.  C.  Graves,  and 
Claiborne  Smith,  and  the  note  is  signed  G.  C.  Smith,  G.  W.  C. 
Graves  and  C.  Smith.  There  is  no  averment  in  the  petition,  or  evi- 
dence in  the  record,  that  they  are  the  same  persons,  and  there  is  as- 
great  a  vaxiance  in  this  case  as  in  the  case  cited  above. 

In  the  case  of  Dallam  4*  Castleman  vs.  Wilson,  4  Monroe^  109,  which 
was  an  action  by  petition  and  summons;  upon  a  demurrer  for  a  vari- 
ance, the  court  say,  ^^  to  charge  Dallam  by  the  name  of  Dillon,  or 
Castleman,  Dallam  &  Co.,  by  the  name  of  Castleman,  Dillon  &  Co., 
it  must  be  averred  that  they  are  the  same  firm.  The  variaoce  be- 
tween Dallam  and  Dillon  is  obvious.  To  make  them  mean  the  same 
person  must  be  done  by  averment  of  a  matter  not  apparent  in  the  writ- 
ing, but  out  of  it,  and  essential  to  charge  Castleman,  Dallam  6c  Co., 
by  virtue  of  that  writing." 

It  is  not  apparent  on  the  face  of  the  note,  that  they  are  the  same 
.persons,  it  should  therfore  according^  to  the  well  settled  principle  illni- 
Irated  in  the  above  case,  have  been  averred.    And  such  an  averment 
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can  properly  be  made  in  a  petition  and  summons,  as  decided  in  the 
case  of  Rochester  vs.  TroUerj  5  Bibb,  444;  Hensmen  vs,  Castleman  ^ 
Co.j  1  Monroe  211. 

RniGO,  Chief  Justiccj  delivered  the  opinion  of  the  court: 

The  petition  literally  follows  the  form  prescribed  by  the  statute;  and 
the  obligation  therein  set  forth  is  a  literal  copy  of  that  given  as 
oyer:  there  is  therefore  no  variance  or  misdescription  of  the  writing 
obligatory  sued  on,  and  according  to  the  principle  recognized  and  es- 
tablished by  this  court  in  the  case  ofWebb  vs.  PrescoU  and  Jonee^  de- 
cided at  the  present  term,  there  is  no  necessity  for  any  formal  aver* 
ment  in  the  petition  that  the  defendant  sealed  the  instrument,  or  sub- 
icribed  it  by  any  particular  name  or  description,  where  the  whole  in- 
tlrument,  including  the  signatures  and  seal,  is  literally  copied  into  the 
petition,  because  the  statement  in  the  petition  that  the  plaintiff  is  the 
legal  holder  of  a  bond  against  the  defendants  to  the  following  efiect, 
is  in  such  case  equivalent  to  such  averment.  The  judgment  is  there- 
Sure  reversed. 
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Jb88b  Simpson,  against  Robebt  McDoi7ald. 
Erbob  to  Pike  Circuit  Court, 

Where  a  party  stipulates  to  build  a  mill,  which  shall  cut  or  f  rind  a  certain  qnanttty, 

for  an  agreed  compensation,  and  'ails  in  the  perlormance  of  ihe  coniracr,  he  can. 

not  afier^'ards  recover  on  a  quantum  meruit  count  (or  the  value  of  the  work  and 

labor  done,  and  materials  iuruished. 
Bot  ii  after  failure,  he  is  permitted  by  the  other  party  to  ro  on  and  reboifd  the  mill, 

which  work  is  alterwards  accepted,  without  any  objection  to  its  sufficiency,  a  re* 

covery  by  suit  may  be  had  of  the  value  of  such  work  on  the  implied  coniroci 
To  allow  one  to  perform  a  piece  of  work,  without  a  special  atireement,  and  after. 

wards  to  accept  it,  raises  inlaw  an  implied  contract  by  the  party  for  whom  the  work 

is  done  to  pay  what  euch  work  is  worth. 

This  was  an  action  of  assumpsit,  and  the  declaration  contained 
three  counts:  two  of  them  charging  the  defendant  in  indebitatus  as- 
sumpsit in  different  wajs,  and  the  other  count  seeking  to  render  him 
liable  on  a  quantum  meruit.  The  case  was  tried  upon  the  general 
issue,  and  there  was  a  verdict  and  judgment  for  the  defendant.  Af- 
ter judgment,  the  plaintiff  filed  his  motion  for  a  new  trial,  also  his  mo- 
tion in  arrest  of  judgment.  Both  motions  were  overruled;  and  be 
thereupon  excepted  to  the  opinion  of  the  court,  and  spread  the  evi- 
dence adduced  on  the  trial  upon  the  record. 

The  bill  of  exceptions  discloses  substantially  the  following  facts: 
The  plaintiff  agreed  to  build  for  the  defendant  a  saw  mill  that  would 
cut  fourteen  hundred  feet  of  plank  per  day,  and  also  a  grist  mill  that 
would  grind  from  seventy-five  to  eighty  bushels  of  corn  meal  per 
day;  and  if  the  mills  failed  to  perform  the  above  stipulated  quan- 
tity of  work,  he  was,  in  that  event,  to  receive  no  compensation 
whatever  for  building  them.  No  time  was  fixed  on  when  the  mills 
were  to  be  completed,  nor  was  any  price  agreed  on  between  the  par- 
ties for  their  construction.  Under  this  agreement  the  plaintiff  pro- 
ceeded to  execute  the  work  himself,  as  a  mill-wright,  and  to  superin- 
tend and  direct  the  hands  of  the  defendant,  who  seem  to  have  been 
employed  in  helping  him  to  build  the  mills.  When  the  works  were 
finished,  the  proof  clearly  shows  that  the  mills  were  wholly  valueless  for 
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the  purpose  for  which  thej  were  built,  and  so  several  of  the  witnesses 
testify;  and  so  the  pi  ainti  AT  expressly  admitted  himself. 

This  being  the  case,  the  plaintiff  employed  other  millwrights  to  re- 
build the  mills,  at  his  own  expense,  and  upon  their  completion  they 
were  delivered  to  and  accepted  by  the  defendant,  and  answered  the 
purposes  for  which  they  were  built. 

Trimble,  for  plaintiff  in  error: 

In  cases  sounding  in  tort,  courts  manifest  much  more  reluctance  in 
granting  new  trials  than-they  do  in  cases  sounding  in  contract.  Feeter 
vs.  Whipple,  8  J.  R.  369;  1  Cow.  Rep.  25,  HoU  vs.  Hosach.  It  will 
be  granted  on  the  weight  of  evidence  being  for  the  applicant,  and  it 
appears  that  justice  has  not  been  done. 

Where  the  jury  has  found  contrary  to  law,  a  new  trial  will  be 
granted  without  payment  of  costs.  Van  Rtmellaer  vs.  Dole,  1  J.  Coi. 
279,  336;  2  Caines  R.  253;  3  Wend.  418;  4  Wend.  514;  11  Wend. 
83,  192. 

An  entire  contract  cannot  be  apportioned;  therefore,  whenever  an 
entire  sum  is  to  be  paid  for  an  entire  work,  the  entire  performance  of 
inch  work  is  in  general  a  condition  precedent  and  must  be  established. 
2  Sdund.  on  Plead,  and  Ev.  958;  6  T.  R.  324.  On  the  other 
band,  if  the  work  was  hot  entire,  and  the  defendant  has  affirmed 
it  by  acquiescing  in  the  part  performance,  and  taken  some  bene- 
fit therefrom,  plaintiff  may  recover  pro  tanto.  2  Saund.  on  Plead* 
and  Ev.  960;  and  if  the  work  has  been  defectively  performed  the 
plaintiff  cannot  recover  beyond  the  amount  of  benefit  actually  re- 
ceived  by  the  defendant.  2  Saund.  on  Plead,  and  Ev.  961 ;  1  Camp. 
38,190. 

No  contract  or  agreement  can  be  raised  by  a  mere  affirmation  in 
discourse,  or  by  a  mere  offer  or  overture  to  enter  into  a  contract  or 
agreement  not  definitely  entered  into  by  both  plaintiff  and  defendant 
1  Saund.  on  Plead,  and  Ev.  140;  Chitty  on  Cont.  4;  3  J.  R.  534; 
7  /.  R.  470;  12  J.  R.  190;  1  Caines,  584.  Where  the  engage- 
ment is  all  on  one  side,  no  contract  will  arise.     3  D.  and  £.  653. 
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Trapnall  &  Ck)CKE,  Contra: 

From  the  testimony  it  is  manifest  that  the  plaintiff  bj  his  own  ex- 
press agreement  undertook  to  make  the  mills  cut  and  grind  so  nrach 
per  day,  or  he  would  have  nothing  for  his  work.  This  stipulation  was 
a  condition  precedent  on  his  part,  and  must  be  performed  before  be 
could  recover.  It  is  his  own  express  undertaking,  and  the  rule  of  law 
is  well  settled,  that  a  ppsitlve  covenant  cannot  be  excused.  Cove- 
nants implied  and  covenants  in  law  may  be  discharged  by  the  act  of 
God,  but  express  stipulations  seldom  can.  Bohannons  vs.  LewiSjZ 
Monroe^  376.  If,  however,  we  are  mistaken  in  giving  this  conslrac- 
tion  to  the  contract,  still  the  finding  of  the  jury  was  correct.  The 
prindple  of  law  is  well  settled,  that  ^^  where  the  plaintiff  has  executed 
bis  work  so  ill,  that  the  defendant  has  derived  no  beneiit  from  it,  the 
plaintiff  is  not  entitled  to  recover  at  all,  even  for  labor  and  materials. 
2  Stark.  Ev.  97, 98.  The  fact  that  part  of  the  work  was  made  use  of 
by  defendant  will  not  change  the  result.  With  regard  to  such  jobs 
of  work  as  a  tailor  performs  in  making  a  garment,  or  the  cabinet-maker 
his  furniture,  much  depends  on  the  acceptance  of  the  article  made, 
and  not  objecting  to  it  and  rescinding  the  contract  as  soon  as  the  de- 
fect is  discovered.  The  receiving  work  done  on  a  house  will  make 
no  difference.  Defendant  could  not  reject  it  without  abandoning  his 
estate  on  which  it  was  situated.  It  was  already  part  of  bis  freehold, 
and  be  received  every  part  as  it  progressed,  he  could  not  object  to  the 
work  and  leave  it  on  the  hands  of  the  workman  without  conveying  away 
his  estate,  nor  could  the  mechanic  receive  or  sell  it  for  his  own  indeiBh 
nification.     Morford  vs.  Martin^  6  Monroe,  609. 

When  a  complete  return  and  rescinding  of  the  contract  is  imprac- 
ticable, as  when  ,the  contract  is  to  buHd  a  wall  or  a  house  on  the  pre* 
mises  of  the  employer  and  the  contract  cannot  be  rescinded  in  to^ 
then,  although  the  defendant  has  partially  availed  himself  of  the  plain- 
tiff's labor  and  materials  supplied  by  him,  and  has  not  rescinded  the 
oontract  in  ioto,  yet  it  seems  to  be  now  settled  that  if  the  work  bai 
been  defectively  performed,  the  plaintiff  cannot  recover  but  on  a 
guanium  meruit  for  the  labor,  and  quatitum  valebat  for  the  materiab 
to  the  amount  of  the  benefit  actually  derived.     3  Stark,  1769. 
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In  regard  to  the  verdict  and  judgment  being  ^^  double,"  it  is  cer- 
tainly not  for  the  plaintiff  to  complain  that  the  defendant  was  made 
io  paj  a  part  of  the  costs.  Having  failed  to  establish  any  part  of  his 
demand  the  whole  costs  of  the  suit  should  have  fallen  upon  him.  The 
jury  and  court  have  however  adjudged  a  part  of  the  costs  against  the 
defendant,  and  if  they  erred  in  doing  so,  it  was  to  the  injury  of  the 
defendant  and  not  the  plaintiSl  And  this  court  will  not  reverse  a 
jodgment  unless  the  party  seeking  to  set  it  aside  has  been  injured  by  it. 

Lacy,  Judge^  delivered  the  opinion  of  the  court: 

Upon  the  first  contract,  which  was  partly  express  and  partly  im- 
plied, it  is  perfectly  evident  that  the  defendant  was  not  bound,  be- 
cause the  law  raised  no  assumption  on  his  part,  by  reason  of  the 
plaintiflPs  entire  failure  to  perform  his  part  of  the  agreement*  Had 
the  proof  ended  here,  it  is  manifest  that  the  defend<int  would  have 
been  exonerated  from  all  liability  whatever*  But  the  testiiponj 
farther  shows  that  the  first  contract  being  cancelled,  the  parties  sub- 
sequently entered  into  a  second  implied  agreement,  by  which  each 
became  liable  according  to  its  terms  or  legal  effect.  The  plaintiff 
again  nndertook  to  rebuild  the  saw  and  grist  mills,  and  upon  their 
completion  and  delivery  the  defendant,  by  an  implied  promise,  as- 
sumed to  pay  a  fair  valuation  for  the  work  and  labor  done.  The  acts  ' 
done  and  performed  by  both  parties  unquestionably  deoMDstrate  this 
to  be  the  case. 

It  appears  from  the  record  that  the  plaintiff,  at  bis  own  individual 
cost  and  expense,  employed  other  millwrights  to  rebuild  the  saw  and 
grist  mills,  and  upon  their  completion  they  were  delivered  to  and  ac- 
cepted by  the  defendant.     By  permitting  their  rebuilding  the  defend- 
ant agreed  that  the  work  might  be  done  for  him,  and  by  receiving 
them  after  they  were  finished^  he  tacitly  waived  whatever  objection 
he  might  have  made  to  the  sufficiency  of  the  work.     He  thus  ratified  \ 
and  confirmed  the  second  implied  contract  by  allowing  the  defendant  I 
to  do  the  work  for  him,  (for  it  is  a  maxim  well  settled  that  he  who  does  | 
a  thing  by  another  does  it  by  himself,)  and  by  receiving  the  mills  after  | 
their  completion,  the  law  raises  an  implied  promise  on  his  part  to  pay    I 

47  ^ 
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8  fair  and  reasonable  compensation  for  the  labor  and  services  per- 
formed. 

The  saw  mill,  as  rebuilt,  is  proved  to  be  able  to  cut  one  thoosand  or 
twelve  hundred  feet  of  plank'  per  day,  and  the  grist  mill  is  capable  of 
grinding  from  seventy-five  to  eighty  bushels  of  corn  meal  during  the 
same  period  of  time.  The  mills  that  are  built  are  shown  to  be  very 
nearly  equal  in  value  to  those  the  plaintiff  undertook  to  erect  in  the 
first  instance.  But,  be  that  as  it  may,  still  they  are  proved  to  do 
good  work,  and  the  defendant  by  accepting  them,  admitted  they  were 
rebuilt  in  a  workmanlike  manner,  or  in  such  manner  as  was  eotirelj 
satisfactory  to  himself.  This  being  the  case,  he  thereby  waived  his 
right  to  object  to  the  sufficiency  of  the  work;  and  having  accepted 
them,  and  being  now  in  the  enjoyment  of  their  profits,  it  is  surely  but 
just  and  reasonable  that  he  should  be  compelled  to  pay  for  their  re- 
building. The  defendant's  liability  docs  not,  as  it  is  supposed,  grow 
out  of  his  first  agreement,  which  was  cancelled  and  annulled;  but 
it  accrues  on  his  second  implied  contract,  which  he  wholly  failed  to 
perform.  If  he  is  bound  by  this  contract,  and  that  he  is  seems  to  as 
to  be  almost  self  evident,  then  it  must  necessarily  follow  that  boQi 
the  verdict  and  judgmeht  of  the  court  below  were  manifestly  erro- 
neous, being  expressly  and  violently  contrary  to  the  justice  and  right 
of  the  case.  If  this  position  be  true,  the  court  also  erred  in  not  grant- 
ing the  plaintiff  a  new  trial  on  his  motion.  The  judgment  must  there* 
(ore  be  reversed,  and  a  new  trial  awarded. 
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In  debt  upon  a  bond  it  is  sufficient  and  proper  to  aver  that  by  his  writing  obligatory, 

&e.  the  defeodant  "  promised  to  pay.** 
lo  a  suit  by  the  State  Bank  on  a  note  or  bond  executed  to  that  instititution,  it  is  uona- 

cessary  to  aver  that  by  the  non-payment  of  the  note  or  bond  the  defendants  becam* 

liable  to  pay  interest  at  the  rale  of  (en  per  centum  per  annum  ;  or  to  negaiivo  in  tbe 

breach  the  payment  of  such  interest. 
Tbo  court  is  bound  judicially  to  know  what  the  legal  interest  is,  and  to  give  judg- 

meoc  accordingly. 

The  plaintiff  instituted  an  action  of  debt  against  the  defendants 
in  the  Circuit  Court  of  Arkansas  county,  and  declared,  in  the  usual 
form,  in  action  of  debt.  ''  For  that  whereas  tbe  said  defendants  here- 
tofore, to  wit:  on  the  third  daj  of  June,  A.  D.  1839,  at  the  county 
of  Arkansas,  by  their  writing  obligatory,  signed  by  their  respective 
styles,  of  James  Clark,  John  Thompson,  Jr.,  Robert  S.  Connell  and 
Benjamin  Thompson,  sealed  with  their  seals,  now  to  the  court  here 
shewn,  bearing  date  the  day  and  year  aforesaid,  promised  that  they 
the  said  James  Clark  asprincipal,  and  the  said  John  Thompson,  Jr.  9 
Robert  S.  Connell  and  Benjamin  Thompson,  as  securities,  jointly  and 
severally  would  pay,  four  months  ailer  the  dale  thereof,  to  the  said 
plaintiff,  or  to  her  order,  the  sum  of  thirteen  hundred  dollars,  above 
demanded,  negotiable  and  payable  at  the  branch  of  the  Bank  of  the 
•State  of  Arkansas  at  Arkansas,  without  defalcation,  for  value  received; 
whereby,  and  by  force  of  the  Statute  in  such  coses  made  and  pro- 
vided, an  action  hath  accrued  to  the  said  plaintiff  to  demand  and 
have  of  and  from  the  said  defendants  the  said  sum  above  demanded, 
with  interest  thereon  from  the  time  the  same  became  due  and  payar 
ble,  according  to  the  tenor  and  effect  of  said  writing  obligatory,  until 
paid,  at  the  rate  of  ten  per  cent,  per  annum."  The  queritur  and 
breach  were  technically  formal;  and  the  payment  of  debt  demanded, 
or  any  part  thereof,  or  of  the  interest  thereon,  accruing  as  aforesaid^ 
or  any  part  thereof,  was  expressly  and  appropriately  negatived  in  the 
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latter.  To  this  declaration  the  defendants  demurred,  without  express- 
ing in  their  demurrer,  specially,  any  defect  or  imperfection  what- 
ever; and  the  plaintiflfjoined  in  the  demurrer;  which,  upon  argument 
and  consideration  was  sustained,  the  declaration  adjudged  insuffi- 
cient, and  a  final  judgment  given  against  the  plaintiff.  From  which 
she  appealed. 

Pike,  for  plaintiff  in  error  : 

We  shall  not  occupy  the  time  of  the  court  by  argument  upon  a 
question  that  is  settled  by  its  own  adjudication.  No  causes  of  de- 
murrer being  assigned,  and  the  declaration  [showing  a  sufficient  cause 
of  action,  it  was  error  to  sustain  the  demurrer,  and  the  judgment  mutt 
be  reversed. 

An  inspection  of  the  declaration  would  induce  the  court  to  wonder 
on  what  ground  the  court  below  decided.  We  have  been  informed 
tiiat  two  reasons  were  assigned  for  the  decision:  First — that  the  de- 
claration states  that  by  the  writing  obligatory  sued  on,  the  defendants 
*^  promised.^^  Second — ^that  the  declaration  states  the  liability  by 
statute  to  pay  interest  at  ten  per  centum  per  annum. 

The  first  ground  seems  to  be  a  misapplication  of  the  coounon  prin- 
ciple that  a  covenant  or  bond  may  be  declared  on  according  to  its 
legal  effect — a  principle  which  does  not  apply,  and  if  it  did,  still 
does  not  prevent  declaring  according  to  the  words  used  in  the 
instrument. 

It  is  true  that  in  the  forms  laid  down  in  the  books  of  precedents, 
the  statement  of  the  obligation  generally  is  in  the  words  ^  acknowl- 
edged himself  to  be  held  and  firmly  bound,''  or  ^'  became  bound,** 
&c.,  because  many  bonds  arc  couched  in  that  language;  but  these 
words  are  a  mere  form,  and  are  not  the  '^  legal  import"  of  the  obliga- 
tiot).  A  bond  or  obligation  is  defined  to  be  ''  a  deed,  whereby  the 
obligor  or  person  bound  obliges  himself,  his  heirs,  executors  and  ad- 
ministrators, to  pay  a  certain  sum  of  money  to  another  at  a  day  ap- 
pointed." 1  Jacobs  350.  Certainly  to  promise  to  pay,  and  to  oblige 
one's  self  to  pay  arc  the  same  thing.  Again  it  is  said  to  be  called  a 
specialty,  because  the  debt  is  therein  particularly  specified  in  wii- 
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ting,  and  the  party's  seal  acknowledges  the  debt  or  duty,  and  confirms 
the  coDtract.    Id.  35L 

The  rule  as  to  stating  a  deed  is  cleariy  laid  down  by  Wilson^  J.  in 
Whiteman  vs.  King^  2  H.,  Bla.  11.  He  says,  ^^  I  take  it  to  be  a  clear 
rule  in  pleading,  that  a  party  may  state  a  deed,  and  leave  the  court 
to  determine  what  is  the  operation  of  it.  If  the  legal  operation  of 
the  deed  is  misstated,  the  plea  is  bad;  bxU  if  the  deed  is  only  stated 
without  its  legal  operation  it  is  good.'*'' 

It  certainly  cannot  be  contended  that  the  legal  operation  of  this 
bond  is.  misstated.  Its  legal  operation  is  simply  that  of  a  single  bond  for 
money,  and  that  legal  operation  appears  from  a  promise  to  pay,  as  well 
as  from  an  acknowledgment  of  indebtedness.  The  promise  to  pay, 
is  the  major,  and  includes  the  indebtedness,  which  is  the  minor. 
The  rule  laid  down  in  H.  Blackstone  has  been  ever  since  recog- 
nized as  correct;  and,  as  stated  by  Marcy,  J.  in  Scott  vs.  Leiber^  2 
Wend*  479,  ^^  It  is  a  general  rale  in  declaring,  that  contracts  must  be 
set  forth  in  the  words  in  which  they  were  made^  or  according  to  their 
legal  effect.     1  Ch.  PI.  299. 

As  to  the  other  point,  a  special  statute  gives  ten  per  centum  inte- 
rest on  all  notes  due  the  Bank,  not  paid  at  maturity*  This  being  a 
liability  not  created  by  the  letter  of  the  contract,  it  was  necessarily 
averred.    If  it  was  not  necessary  to  aver  it,  it  is  mere  surplusage. 

And  the  court  having  suggested  a  desire  to  hear  discussed  the  va- 
lidity of  the  law  giving  interest  at  the  rate  of  ten  per  centum  per  an- 
num on  notes  and  bonds  executed  to  the  State  Bank,  afler  due,  the 
following  further  argument  was  filed  by 

Pike,  for  plaintiff  in  error: 

The  question  is  presented  whether  the  provision  in  the  act  of  March 
3, 1838,  authorizing  the  State  Bank  to  recover  interest  at  the  rate  of 
ten  per  centum  per  annum  on  all  notes,  &c.,  not  paid  when  due,  is 
void,  as  contrary  to  the  provision  in  the  charter  which  fixes  the  high- 
est rate  of  interest  to  be  taken  by  the  bank  in  advance  at  eight  per 
cent* 

If  it  be  void,  it  can  only  be  so  because  it  is  such  a  modificatioii  of 


Digitized  by  VjOOQ IC 


378  CASES  IN  THE  SUPREME  COURT 


Bank  of  the  State  of  Arkansas  agairut  James  Clark,  and  others. 

the  charter  as  impairs  the  obligation  of  a  contract.  The  same  power 
which  enacted  the  charter  could  undoubtedly  modify  and  change  it  in 
any  respect,  were  it  not  for  the  provision  in  the  National  Constitution 
prohibiting  the  States  from  passing  any  law  impairing  the  obligation 
of  contracts. 

A  contract  is  defined  to  be  a  compact  between  two  or  more  per- 
sons. Fletcher  vs.  Pecky  6  Cranchj  136,  It  has  also  been  defined  an 
agreement  to  do,  or  not  to  do,  a  particular  thing,  Slurges  r#.  Crown- 
inshield^  4  Wheaton^  197. 

The  obligation  of  every  contract  will  consist  of  that  right  or  power 
over  one's  will  or  actions,  which  he,  by  his  contract,  confers  on  an- 
other.    3  Story  Com.  on  Const,  243. 

Contracts  and  grants  made  by  the  Legislature  of  a  State  arc  with- 
in the  clause,  and  when  made  become  irrevocable,  and  cannot  be 
constitutionally  impaired.  Fletcher  vs.  Peck,  ub,  sup,;  JVezo- Jersey  vs. 
Wilson,  7  Cranch,  164;  Terrett  vs.  Taylor,  9  Cranch,  52;  Town  of 
Pawlet  vs.  Clark,  9  Cranch,  535. 

Upon  the  subject  of  charters  it  is  laid  down  that  the  contracts 
spoken  of  in  the  Constitution  were  those  which  respected  property,  or 
some  other  object  of  value,  and  which  conferred  rights  capable  of  being 
asserted  in  a  court  of  justice.  Dartmouth  College  vs.  Woodward,  4 
Wheat.  518,  629. 

A  charter  is  declared  to  be  a  contract,  because,  "  it  is  a  grant  of 
powers,  rights,  and  privileges;  and  it  usually  gives  a  capacitv  to  take 
and  to  hold  property."  A  charter  granted  io  private  persons,  /or  pri- 
vate pirposes,  is  said  to  be  witliin  the  terms  and  the  reason  of  the  pro- 
hibition, because  it  confers  rights  and  privileges,  upon  the  faith  of 
which  it  is  accepted.  It  imparts  obligation  and  duties  on  their  part, 
which  they  are  not  at  liberty  to  disregard;  and  it  implies  a  contract 
on  the  part  of  tHe  Legislature  that  the  rights  and  privileges  so  granted 
shall  be  enjoyed.     3  Story,  Com.  on  Const.  259. 

Again  it  is  laid  down  that  ^'  as  to  public  corporations  which  exist 
only  for  public  purposes,  the  Legislature  may  change,  modify,  enlarge, 
or  restrain  them."  That  *'  if  a  charter  be  a  mere  grant  of  political 
power,  if  it  create  a  civil  institution,  to  be  employed  in  the  adminis- 
tration of  the  government,  or,  if  the  funds  be  public  property  alone, 
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and  the  government  alone  be  interested  in  the  management  of  them, 
the  Legislative  power  over  such  charter  is  not  restrained  by  the  Con- 
stitation,  but  remains  unlimited.     3  Sloty^  Com.  on  Const.  260,  26L 

These  principles  are  indubitably  correct,  for  they  are  sustained  by 
the  highest  authority  in  the  country.  Let  us  inquire  then  whether 
there  is  any  contract  implied  or  contained  in  the  charter  of  the  State 
Bank?  Not  so,  for  it  is  not  an  incorporation  of  private  persons,  but  a 
mere  law  regulating  and  giving  certain  powers  to  the  treasury  of  the 
State.  There  are  no  contracting  parties — and  no  powers,  rights,  or 
privileges  are  by  it  conferred  upon  any  person  or  set  of  persons*  The 
funds  of  the  bank  are  the  funds  of  the  State,  the  promts  of  the  bank 
are  the  profits  of  the  State,  and  the  debtors  of  the  bank  are  the  debt- 
ors of  the  State. 

There  being  no  contracting  parties,  there  is  no  contract;  and  of 
coaise  the  obligation  of  no  contract  is  impaired  by  the  law  of  1838, 
or  any  law  nK>difying  or  extending  the  charter. 

Furthermore,  as  this  charter  confers  no  rights  and  privileges,  so  alao 
it  imposes  no  obligations;  and  in  one  word,  the  State  and  the  People 
of  the  State  generally  are  the  only  parties  concerned,  and  private 
rights  are  in  no  manner  guarantied  or  affected  by  the  charter. 

Id  Allen  vs.  McKeen,  1  Sttmn*  297,  Mr.  Justice  Stort  said,  ^^  pub- 
lic corporations  are  such  only  as  are  founded  by  the  Gk>vernmeQt  for 
public  purposes,  where  the  whole  inttrests  belong  to  the  Government,'' 
reiterating  the  language  of  the  Supreme  Court  in  the  case  of  Dart- 
mouth College  vs.  Woodward.  In  that  celebrated  case  the  very  point 
here  at  issue  was  decided.  The  Supreme  Court  said,  ^for  instance, 
a  bank  created  by  the  €k>vemment  for  its  own  use,  whose  stock  is 
exclusively  owned  by  the  Government,  is,  in  the  strictest  sense,  a 
ptiblic  corporation.^^ 

Moreover,  to  extend  or  increase  the  rate  of  interest  to  be  taken  by 
a  bank,  even  its, private  corporation,Vould  not  be  impairing  the  obli- 
gation of  the  contract.  The  contract  in  such  case  is  between  the 
Government  and  the  corporators.  They  are  the  parties.  Certainly 
to  increase  the  rate  of  interest  which  they  might  take  would  not  be 
impairing  the  obligation  of  the  contract.  The  contract,  for  example, 
in  the  charter  in  this  case,  supposing  the  bank  to  be  a  private  corpo- 
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ration,  is,  that  she  may  take  interest'as  high  as  eight  per  cent.,  and 
that  the  Legislature  will  never,  by  diminishing  the  rate  of  intereal*, 
deprive  her  of  her  profits*  To  increase  the  rate  of  interest  is  to  add 
and  grant  a  new  privilege,  instead  of  taking  away  one  already 
granted. 

We  conceive  that  this  question  can  present  no  difficulty;  and  that 
the  act  of  March  3d,  1838,  is  in  full  force  as  the  law  regulating  con- 
tracts made  with  the  bank — regulating  certainly  all  such  contracts 
made  subsequent  to  its  passage. 

RiNQO,  Chief  Jmtice^  delivered  the  opinion  of  the  Court; 

The  only  question  presented  by  the  record  is  whether  the  declara- 
tion is  sufficient  in  law;  or  was  the  demurrer  thereto  rightly  sustained f 
The  declaration  is  in  point  of  form  strictly  and  technically  right, 
and  we  are  at  a  lo^  to  conceive  the  ground  upon  which  it  was  ad- 
judged insufficient.  The  pleader,  it  is  true,  in  describing  the  obliga- 
tion of  the  defendants,  employed  language  somewhat  difierent  from 
&at  usually  found  in  the  ancient  forms  and  precedents,  but  the  lan- 
guage used  is  literaUy  the  language  of  the  contract,  and  imports  an 
an  obligation  as  effective  in  law  as  that  usually  adopted  in  the  prece- 
dents, and  if  it  could  ever  have  been  objectionable,  as  matter  of /bnn, 
it  must  be  conceded  that  our  statute  has  effectually  cured  the  objec- 
tion by  declaring  that  ^^  no  person  shall  be  prejudiced  by  neglect  of 
the  ancient  forms  and  terms  in  pleading;  so  that  the  matter  fully  ap- 
pear in  the  process,  declaration,  petition,  statement,  or  other  pleading ;'' 
and  requiring  the  parties  to  express  in  every  demurrer  the  defect  or 
imperfection  of  the  pleading  demurred  to;  while  they  are  prohibited, 
by  the  same  statute,  from  setting  out  therein  any  defect  or  imperfec* 
tion  ^Uhat  wouM  be  cause  of  special  demurrer  at  common  law;''  and 
the  court  is  expressly  required  to  amend  every  such  defect  or  other 
imperfection  in*  the  pleading  ^'  other  than  those  which  the  party  de- 
murring shall  express  in  his  demurrer."  Reo.  Si.  Ark.y  Ck.  116,  S. 
58,  60,  61,  p.  627-8.  The  contract,  as  set  forth  in  the  declaratioOy 
ooBtaiQS  no  stipubitbn  for  the  payment  of  interest,  and  therefore,  as 
the  interest  thereon  is  prescribed  and  given  by  a  general  Ia«r,  and 
can  be  regarded  only  as  a  legal  consequence  of  the  failure  to  pay  the 
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debt  or  discharge  the  obligation  at  maturity,  or  on  the  day  when  it 
became  dae,  and  payable  according  to  law,  or  the  express  agree- 
ment of  the  parties,  a  special  averment  in  relation  thereto  is  unneces- 
sary, and  must  be  regarded  as  surplusage:  because  the  facts  which 
entitle  the  party  to  interest  being  shewn,  the  court  is  bound  to  know, 
judicially,  what  the  legal  interest  is,  and  pronounce  judgment  for  it 

if  the  plaintiff  obtains  judgment  for  the  debt  demanded* 

48 
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Phillips  and  Mabtin  against  The  Govebkob,  fob  the  use,  &c. 
Ebbob  to  Crawford  Circuit  Court. 

Upon  administrator's  bonds,  made  payable  to  *'  the  Governor  and  his  sueceasort  in 
office,"  the  right  of  action  is  not  resiriciodto  the  ;mme<fiate  successoraof  the  Gover- 
nor in  whose  name  such  a  bond  may  have  been  taken. 

Any  remote  successor  of  such  Governor  may  sue  on  such  bond,  and  state  biiDselfto  be 
the  successor  ot  such  Governor  to  whom  the  bond  was  executed,  wiihoac  DOiicing 
the  intermediate  Governors. 

And  in  such  case  the  declaration  may  state  the  bond  to  have  been  made  **  to  the  plun- 
tiff." 

Under  8ih  and  9ih  Wm.  Ill,  substantially  re-enacted  in  the  Territory  of  Arkansas  in 
183 1,  the  plaintiff,  in  aciions  on  penal  bondd,  was  compelled  to  assign  or  euggesl 
breaches;  and  unless  ihe  cotsdiiion  and  breach  both  appeared  on  the  record,  ihe 
proceedings  were  erroneous. 

Id  a  bond  executed  to  the  Governor,  and  his  successors,  by  an  administrator,  &c.,  the 
Governor  holds  the  legal  interest  as  a  naked  trust,  and  no  injury  appears  to  have 
been  sustained  by  the  cestui,  for  whose  use  the  suit  is  brought,  until  a  special 
breach  or  breaches  are  assigned. 

In  such  suit,  therefore,  each  breach  must  specially  state  the  facta  on  which  the  right 
of  action  of  those  for  whose  use  the  suit  is  brought  depends;  with  as  much  cer- 
tainty and  precision  as  is  required  in  the  counts  of  a  declaration. 

^If  the  plainiifT  fails  to  suggest  or  assign  the  proper  breaches  no  cause  of  action  is 
shown  to  have  accrued. 

A  breach  is  well  assigned,  if  in  the  words  of  the  contract,  either  negatively  or  affirms. 
lively,  or  in  words  coextensive  uith  its  le^al  import  or  effect. 

And  where,  on  such  a  bond,  the  breach  amounts  merely  to  a  general  statement  that 
the  adnainistrator  has  done  nothing  which  he  was  bound  to  do,  it  is  fatally  defective. 

If  a  suit  on  such  bond  is  brought  for  the  upe  of  heirs,  they  must  show  by  positive  and 
speci6c  averments  their  interest  in  the  esiato ;  and  how,  and  in  what  manner  they 
have  been  deprived  of  their  interest  in  the  estate  by  the  devastavit  of  the  administrator. 

Under  the  Revised  Statutes,  in  suits  on  penal  bonds,  the  jury  must  be  sworn  to  inquire 
into  the  truth  of  the  breaches,  as  well  as  to  assess  the  damages:  ond  the  judgment 
must  be  entered  for  the  penalty  of  the  bond,  with  costs ;  and  the  plaintiff  have  ex. 
eculion  fo^r  the  damages. 

This  was  an  action  of  debt,  on  an  administrator's  bond,  commenced 
by  "James  S.  Conway,  Governor  of  the  State  of  Arkansas,  and  suc- 
cessor of  John  Pope,  Governor  of  the  late  Territory  of  Arkansas,  for 
the  use  and  benefit  of  Samuel  Dennis"  and  others,  as  heirs  of  David 
Trimble,  deceased,  against  the  plaintiffs  in  error,  together  with  Green- 
up D.  Womsley,  on  the  bond  of  Womsley  as  administrator  of  the 
^estate  of  David  Trimble,  dec^d,  in  which  bond  the  plaintiffi  in  error 
were  securities.  The  declaration  demands  $8,000,  the  penalty  of 
the  bond,  and  states  that  the  defendants  on  the  22nd  day  of  August, 
in  the  year  eighteen  hundred  and  thirty-four,  at  Crawford  county, 
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made  their  writing  obligator/,  by  which  they,  together  with  one 
Thomas  Phillips,  since  then  deceased,  acknowledged  themselves  held 
and  bound  unto  the  said  plaintiff  m  the  sum  of  eight  thousand  dollars: 
the  condition  of  the  bond  is  then  recited,  in  the  common  form  of  such 
bonds:  it  is  then  alleged  that  the  persons  for  whose  use  the  suit  was 
brought,  are  the  sole  heirs  at  law  and  legal  representatives  of  said 
David  Trimble,  dec'd,  and  as  such  are  entitled  to  have  and  receive 
the  whole  amount  of  said  estate,  after  a  fair  administration  thereof,  the 
amount  of  ten  thousand  dollars.  Then  follows  the  breach  in  these 
words: 

^^  And  the  said  plaintiflf  avers  that  at  the  time  of  the  death  of  the 
said  David  Trimble,  deceased,  he  died  possessed  of  a  large  estate  of 
goods,  chattels,  slaves,  notes,  accounts,  dues  and  eflfects,  to  wit:  the 
aaK)unt  of  twenty  thousand  dollars,  which  then  and  there  came  to  the 
hands,  possession  and  knowledge  of  the  said  Greenup  D.  Womsley, 
administrator  as  aforesaid,  to  be  administered  upon  by  him  according 
to  law.  Yet  the  said  Greenup  D.  Womsley,  administrator  a^  afore- 
said, hath  wholly  failed  and  refused  to  make,  or  cause  to  be  made,  a 
true  and  perfect  inventory  of  said  estate  according  to  law,  which  did 
come  to  his  hands,  possession,  or  knowledge,  and  to  the  hands  and 
possession  of  any  person  for  him,  nor  did  he  make  due  return  and  ex- 
bibit  in  the  office  of  the  Clerk  of  the  county  of  Crawford  according  to 
law,  of  all  and  singular  the  goods  and  chattels,  rights,  and  credits,  of 
the  deceased,  which  did  come  to  the  hands,  possession,  and  know- 
ledge of  him,  said  administrator,  nor  did  he  well  and  truly  administer 
the  same  according  to  law,  and  pay  the  debts  of  said  deceased  as  far 
as  the  assets  did  extend,  nor  did  he  make  such  distribution  and  disposi- 
tion of  said  estate  as  the  law  directs,  in  this  that  there  were  debts  to 
the  amount  of  $1,000,  and  distributive  shares  due  said  Samuel,  &cc.^ 
who  have  sued  to  the  amount  of  $10,000,  which  were  then  and  there 
due,  which  he  failed  to  pay  and  satisfy  according  to  law  and  his  duty 
as  administrator,  to  wit:  at  the  time  when,  &c.,  aforesaid,  in  the 
county  aforesaid.  And  further,  that  the  said  administrator  did  not 
make,  or  cause  to  be  naade,  a  true  and  just  account  of  his  said  ad- 
miniatration,  nor  did  he  make  due  and  proper  settlement  thereof  from 
time  to  time,  according  to  law,  nor  the  sentence  or  decree  of  aoj 
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eoart  whatever;  nor  bath  he  well  and  tnilj  kept  and  perfbnned  his 
said  conditkm  ih  anj  thing  whatever,  but  has  wholly  failed  in  everj 
respect  to  keep  the  same.  By  reason  of  which  said  several  breaches 
the  said  action  hath  accrued  to  the  said  plaintiflfto  demand  and  have 
of  and  from  the  said  defendants  the  said  sum  of  $8,000,  the  penalty 
above  demanded,  yet  the  said  defendants,  although  often  requested  so 
to  do,  have  not  as  yet  paid  the  said  sum  of  eight  thousand  dollars  above 
demanded,  or  any  part  thereof  to  the  said  plaintiff,  or  to  any  other 
person  or  persons  whatsoever*  Nor  have  they,  or  either  of  them^  paid 
the  distributive  shares  aforesaid,  due  and  payable  to  the  said  SaoMiely 
Christina,  Elvira,  Marina,  Romulus  and  Alfred,  or  either  of  them,  or 
to  any  person  for  them.  But  hath  hitherto  wholly  neglected  and  re- 
fiised,  and  still  doth  neglect  and  refuse  so  to  do*  To  the  damage  of  the 
said  plaintiff  twenty  thousand  doUars,  and  therefore  he  sues,'^  &€• 

To  this  declaration,  on  the  30th  day  of  March,  A.  D.  1839,  the 
plaintiffi  filed  their  general  demurrer,  which  was  overruled,  and  they 
made  no  further  answer:  whereupon  it  was  ^^ considered  by  the  cooit 
that  the  plaintiffi  ought  to  have  and  recover  of  and  from  the  defend- 
ants all  of  their  damages  by  them  sustained  by  reason  of  the  breach  of 
eavenarU  aforesaid,  but  because  the  court  is  not  sufficiently  advised 
what  damage  the  said  plaintifli  have  sustained,  it  is  ordered  that  a 
writ  of  inquiry  issue,"  &c.— ^  to  inquire  into  and  assess  the  damages 
sustained  by  said  plaintiffi  by  reason  of  the  breach  of  covenant  as 
afiNresaid." 

At  September  term,  1839^  a  jury  was  returned  who  were  sworn  to 
^  well  and  truly  try  and  damages  assess,  and  true  verdict  render  ac- 
cording to  evidence;"  and  returned  their  verdict  that  they  assessed 
the  plaintiff's  damages  by  reason  of  the  breaches  of  covenant  ia  the 
plaintiff's  declaration  set  fi>rth»  to  the  sum  of  $3,217  15  eta. ;  for  which 
sum  and  costs  the  court  rendered  judgment  in  favor  of  the  plaintiff* 

PiKB,  for  plaintiff  in  error: 

It  is  contended  by  the  plaintiff  in  error:  first,  that  the  court  below 
erred  in  ovemiling  their  demurrer  to  the  declaration:  and  second^ 
that  the  proceedings  subsequent  thereto  are  wholly  irregular  and  «r- 
itoeotts. 
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This  coort,  in  the  case  of  Lyon  vs.  Evans,  1  Ark.  386,  has  laid 
doini  the  law  as  to  assigning  breaches  in  such  an  action  as  the  pre- 
sent most  clearly  and  explicitly,  and  in  conformity  with  previous  de- 
cisions upon  the  subject.  The  court  says  that  the  causes  of  action  set 
forth  in  the  breaches  assigned,  are  to  be  considered  as  the  gravamen, 
or  real  foundatian  of  the  recovery — that  the  persons  for  whose  use,  &c., 
are  the  real  plaintiffs  in  the  case,  and  that  their  interest  in  the  per- 
formance of  the  condition,  and  the  injury  done  them  by  a  breach  of 
it,  do  not  appear  until  some  special  breach  is  assigned,  and  their  in- 
terest and  damage  specially  shown — so  that,  of  necessity,  every  breach 
most  state  the  facts  on  which  their  right  of  action  depends,  with  as 
mach  precision  and  certainty  as  is  required  in  the  several  counts  of  a 
declaration.  And  the  court  declares  that  every  breach  must  have  all 
the  essential  requisites  of  so  many  different  counts  in  a  declaration. 

If  the  law,  thus  expounded,  needed  to  be  sustained  by  authority 
elsewhere,  it  may  be  readily  found.  Thus  in  the  People  vs.  Russell 
and  Woodj  4  Wend.  570,  it  was  declared.that  where  a  breach  gives 
no  data  from  which  damages  can  be  assessed,  it  is  not  sufficient.  So 
in  the  People  vs.  Brush,  6  Wend.  454,  it  is  also  said  that  a  breach  is 
well  assigned,  if  it  be  in  the  words  of  the  contract,  either  negatively 
or  affirmatively,  or  in  words  co-extensive  with  the  import  and  effect  of 
it;  that  this  is  not  only  the  general,  but  perhaps  the  universal  rule,  where 
the  contract  or  condition  of  the  bond  provides  for  a  single  act  to  be 
done;  but  where  it  requires  many  things,  the  omission  of  any  one  of 
which  would  constitute  a  breach,  a  particular  breach  should  be  speci- 
fied in  the  assignment.  The  object  of  an  assignment  of  a  breach,  it 
]g  said,  is  to  apprise  the  party  of  what  he  is  called  on  to  answer. 

Testing  the  present  declaration  by  these  rules,  it  is  undeniably  bad. 
It  is  utterly  shapeless  and  without  form  or  substance.  If  considered 
as  containing  but  one  breach  it  is  bad  for  duplicity ;  and  certainly 
there  is  no  attempt  according  to  any  of  the  known  rules  or  forms  of 
pleading  to  assign  several  breaches.  See  for  the  forms,  1  Chit.  Prac. 
424,  425;  3<?A%  Plead.  1179,  1180;  Story  Plead.  325.  In  fact 
die  declaration  seems  intended  to  cover  t\ie  whole^  condition,  and  the 
breach  is  precisely  the  same  as  though  it  had  alleged  that  the  said 
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Womslev  bad  done  nothing  which  he  was  bj  the  condition  reqaired 
to  do;  which  would  of  course  be  bad.     6  Wend.  454;  7  Price^  550. 

At  commoil  law  the  plaintiiT  could  assign  but  one  breach;  and 
Chitty  lays  it  down  that  the  St.  3  and  9  Wm.  3  c.  11  «.  8,  which  is 
nearly  the  same  as  our  statute,  and  authorizes  several  breaches  to  be 
assigned,  requires  them  to  be  assigned  as  at  common  law,  not  merely  in 
the  words  of  the  condition,  but  specially  stating  the  facts.  1  CA.  PL  618. 
And  the  right  to  assign  several  breaches,  does  not  allow  duplicity  any 
more  than  does  the  right  to  plead  several  pleas.  This  declaration  must 
be  considered  as  containing  but  one  breach,  because  there  are  no  ibrms 
observed  which  separate  its  incongruous  materials  into  different  breach- 
es. The  meaning  of  duplicity,  as  to  a  declaration,  is,  that  it  must  not, 
in  support  of  a  single  demand,  allege  several  distinct  matters,  by  any 
one  of  which  that  demand  is  sufficiently  supported;  and  as  to  subse- 
quent pleadings,  that  none  of  them  is  to  contain  several  distinct  an- 
swers to  that  which  preceded  it.  The  present  attempt  at  an  assign- 
ment of  breaches  would  be  bad,  either  in  a  declaration  or  replica- 
tion.    Stephen  251. 

On  demurrer,  if  there  be  one  good  breach  out  of  several,"  the  de- 
murrer is  overruled.  This  imposes  the  necessity,  where  there  are 
several  breaches,  of  several  demurrers.  How  could  several  demurs 
rers  be  framed  to  this  declaration?  The  wit  of  man  could  not  dis- 
tinguish the  dividing  line  between  the  breaches,  if  there  are  several. 

And  it  is  undoubtedly  true  that  if  there  be  some  good  and  some 
bad  breaches,  and  on  the  trial  damages  are  assessed  generally,  it  is 
bad.  People  vs.  Brushy  6  Wendell^  458.  And  thus  even  if  one 
breach,  or  part  of  a  breach  be  good,  still  the  judgment  is  erroneous, 
because  it  is  general,  on  the  whole  declaration.  Hoggin  vs.  Wil- 
liamson^ 5  Mon.  10. 

This  is  a  suit  for  the  use  of  heirs.  Of  course  they  are  only  entitled 
to  maintain  it  in  one  event,  and  in  order  to  do  so,  must  show  in  the 
declaration  by  sufficient  and  positive  averments  their  interest  in  the 
estate,  and  how  they  have  been  deprived  of  that  interest.  The  breach 
in  ibis  case  does  not  aim  at  this,  but  rather  at  showing  that  the  ad- 
ministrator had  done  no  act  whatever,  and  the  failure  of  the  admioif- 
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trator  to  pay  the  debts  of  the  estate  is  alleged  in  the  same  breath  with 
his  failare  to  pay  their  distributive  shares,  as  a  cause  of  action  to  the 
heirs.  In  truth  it  may  be  seriously  questioned  whether  the  allega- 
tion that  the  distributive  shares  were  due  and  owing,  does  not  show  a 
several  interest  in  each  plaintiff,  which  would  preclude  a  joint' suit 

The  declaration  is  so  completely  insufficient  that  it  is  only  necessa- 
ry to  point  to  a  form  book,  and  the  first  principles  of  pleading,  to  show 
that  no  judgment  on  it  can  be  sustained. 

Second:  The  subsequent  proceedings  are  erroneous.  The  jury 
was  not  summoned  or  sworn  to  inquire  into  the  truth  of  the  breaches, 
but  merely  to  assess  the  damages  sustained  by  reason  of  the  breach  of 
covenant,  and  have  returned  no  verdict  as  to  the  truth  of  the  breach- 
es, as  required  by  our  statute;  nor  is  the  judgment  entered  for  the  pe- 
nalty at  all,  but  merely  for  the  damages  assessed.     Rev.  St.  609. 

But  it  is  manifestly  unnecessary  in  this  case  to  do  more  than  advert 
to  these  errors.  The  court  will  take  notice  when  the  State  Govern- 
ment was  formed,  and  when  the  Governor  took  his  seat,  as  in  England 
they  notice  when  the  King  comes  to  the  throne.  This  suit  is  brought 
in  the  name  of  Governor  Conway,  successor  to  Pope,  who  was  suc- 
cessor to  Fulton,  Governor.  It  is  brought  on  a  bond  executed  in  1834, 
and  which  is  alleged  to  have  been  made  to  the  plaintiff.  The  court 
will  notice  that  the  averment  is  of  an  impossibilty,  and  this  point  of  it- 
itself  is  sufficient  to  decide  the  case. 

Walker,  Contra: 

Lacy,  Judge,  delivered  the  opinion  of  the  court: 

It  is  contended  on  behalf  of  the  plaintiffi  in  error  that  the  court  be- 
low erred  in  overruling  the  demurrer  to  the  declaration,  and  that  all 
the  subsequent  proceedings  are  consequently  irregular  and  illegal. 

Before  we  proceed  to  determine  this  point,  it  may  be  well  to  notice 
and  dispose  of  another  objection,  urged  by  the  plaintiff  in  error.  It 
is  said  the  action  cannot  be  maintained  because  the  suit  is  brought  in 
the  name  of  James  S.  Conway,  Governor  of  the  State  <rf  Arkansas,  as 
the  successor  of  John  Pope,  late  Governor  of  the  Territory  as  afore- 
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saicl,  when  ia  truth  and  fact  the  plaintiff  was  the  successor  of  William 
S.  Fulton,  Governor  of  the  Territory  as  aforesaid;  that  the,  &c.^ 
the  bond,  upon  which  the  suit  is  instituted,  was  executed  in  1834, 
and  the  allegation  in  the  declaration  is,  that  it  was  made  to  tike 
plaintiff  in  the  action,  and  therefore  this  court  is  bound  judicially  ta 
take  notice  when  the  State  Government  was  formed,  and  when  the 
present  acting  Governor  entered  upon  his  official  duties;  and  that  this 
being  the  case,  it  follows  that  the  present  plaintiff  was  the  saccessor 
of  Governor  Fulton,  and  not  of  Governor  Pope.  We  are  unable  to 
perceive  the  force  or  reasons  of  this  objection.  The  statute  author- 
izing the  execution  of  administrator's  bonds  makes  them  payable  ^to 
the  Grovemor  and  his  successors  in  office.''  This  is  the  express  lan- 
guage of  the  act.  The  object  and  design  of  the  statute  was  to  vest 
in  the  Grovemor  and  his  successors  the  right  of  action  whenever  a 
breach  occurred  on  the  condition  of  the  bond.  It  does  not  confine 
or  restrict  this  right  to  the  Governor  and  his  immediate  successor  in 
office,  but  it  gives  it  to  him  and  his  successors,  thereby  clearly  author- 
izing the  suit  to  be  brought  in  the  name  of  any  person  who  may  be 
legally  chosen  to  fill  the  office.  The  office  itself,  in  legal  contempla- 
tion, is  always  in  esse^  and  it  matters  not  to  whom  the  bond  was  exe- 
cuted; if  there  is  a  breach  upon  it,  the  right  of  action  accrues  to  him 
who  is  the  acting  Executive  at  the  time  of  the  institution  of  the  suit, 
and  of  course  such  person  is  the  legal  successor  of  him  to  whom  the 
bond  was  executed.  This  being  the  case,  the  suit  is  property  brought 
in  the  name  of  the  present  plaintiff  as  the  successor  of  John  Pope,  late 
Grovemor  of  the  Terrtory  of  Arkansas. 

This  suit  is  prosecuted  in  the  name  of  the  Grovemor  for  the  use  and 
benefit  of  the  heirs  and  legal  representatives  of  David  Trimble,  de- 
ceased, against  the  administrator  of  said  estate,  and  the  securities  up- 
on dieir  official  bond,  under  the  provisions  of  an  act  of  the  General 
Assembly  of  the  Territory  of  Arkansas,  passed  in  1831,  which  de- 
clares that  ^'  in  all  actions  upon  any  bond  or  penal  sum  for  non-per- 
formance  of  covenants  or  agreements  in  any  indenture,  deed,  or  writ- 
ing contained,  the  plaintiff  or  plaintiffi  may  assign  as  many  breaches 
as  he  or  they  shall  think  fit''    This  act  is  substaotisdly  the  same  id 
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most  of  its  provisions,  as  the  act  of  8lh  and  9th  Wm.  Ill,  and  the  de- 
cisions upon  that  statute  maj  be  regarded  as  strictly  applicable  to  the 
one  now  under  consideration.  Under  the  statute  of  William  it  has 
been  held  that  the  plaintiflfis  compelled  to  assign  or  suggest  breaches, 
and  if  he  fails  to  do  so,  he  cannot  recover.  Unless  the  condition  and 
the  breach  appear  upon  the  record  the  proceedings  will  be  erroneous. 
5  r.  R.  633,  538;  2  Wilson^  337.  And  such  we  apprehend  is  the 
legal  and  legitimate  operation  of  the  act  of  1831,  and  so  it  has  been 
determined  in  the  case  of  Lyons  vs.  Evans^  and  others.  1  Ark.  367. 
'  The  bond  upon  which  the  suit  is  instituted  is  made  payable  to  the 
Governor  and  his  successors  in  office,  and  the  jury  upon  the  trial  are 
^required  to  assess  damages  ibr  each  of  the  breaches  that  the  plaintiff 
alleges,  and  that  are' proved  to  be  broken.  The  Gk>vemor  holds  the 
legal  interest  jn  the  bond  in  his  official  character,  as  a  naked  trustee 
for  the  benefit  of  those  for  whom  the  suit  is  instituted,  and  the  inju- 
ries resulting  from  the  non  performance  of  the  condition  of  the  bond, 
do  not  appear  until  some  special  breach  or  breaches  are  suggested 
and  assigned,  and  the  damages  specially  shown  or  proven*  There- 
fere,  every  breach  must  state  the  facts  specially  upon  which  the  plain- 
tiff's right  of  action  depends,  and  must  allege  them  with  as  much  cer- 
tainty and  precision  as  are  required  in  the  count  or  counts  of  a  decla- 
ration* The  breaches  appear  in  every  point  of  view  to  answer  the 
same  purposes  as  counts  in  a  declaration  where  the  form  of  proceeding 
is  different,  and  therefore  if  the  plaintiff  fails  to  suggest  or  assign  pro- 
per breaches  upon  the  record,  no  cause  of  action  accrues.  This  is 
the  undoubted  rule  upon  the  subject,  for  the  breaches  assigned  are  to 
be  considered  as  the  gravamen  or  real  foundation  of  the  recovery;  con- 
sequently the  persons  for  whose  benefit  the  suit  is  brought  are  the  real 
plaintifli,  and  of  course  they  must  show  a  good  cause  of  action,  or  up- 
on general  demurrer  the  declaration  will  be  held  fatal.  The  People 
©t.  Russell  and  Woodj  4  Wend.  570;  People  vs.  Brushy  6  Wend.  554. 
A  breach  may  be  considered  well  assigned  if  it  be  in  the  words  of  tlie^ 
contract,  either  negatively  or  affirmatively,  or  in  words  co-extensive- 
with  its  legal  import  or  effect.  The  object  of  the  assignment  otsLr 
breach,  is  to  apprise  the  opposite  party  of  what  be  is  called  upon  i» 

answer.     By  applybg  the  rules  above  stated  to  the  decburation  now 

49 


Digitized  by  VjOOQ IC 


390  CASES  IN  THE  SUPREME  COURT 

Phillips  tod  Mtrtin  agaiiut  the  Go¥«raori  for  the  ate,  Ac. 

under  consideration,  we  will  be  enabled  to  perceive  wbetiher  or  not 
the  breaches  are  properly  assigned. 

In  the  present  instance  the  declaration  seems  designed  to  cover  the 
whole  condition  of  the  bond,  and  it  contains  but  a  single  breach,  which 
amounts  to  nothing  more  than  this,  that  the  said  administrator  had 
done  nothing  which  by  law  he  was  bound  to  do.  Such  a  breach  if 
fatally  defective,  for  it  contains  neither  substance  nor  form,  and  it  ex- 
pressly contradicts  all  the  known  rules  and  precedents  of  pleading. 
1  Chit.  PL  424, 425;  3  ChU.  PL  1179, 1180;  StQfy  PL  325.  There 
is  certainly  but  one  breach  contained  in  the  declaration,  (or  it  pos- 
sesses no  separate  or  component  parts  assigning  different  breaches. 
It  simply  sets  out  the  condition  of  the  bond,  and  then  negatives  them 
in  general  terms,  without  alleging  any  specific  facts  upon  which  the 
defendants'  liability  depends.  This  is  a  suit  for  the  use  of;  heirs,  mai 
of  course  they  are  only  entitled  to  maintain  the  action  in  the  event 
that  they  have  been  damnified.  In  order  to  do  this,  thej  ace 
bound  to  show  by  positive  and  specific  averments  their  interest  in  the 
estate,  and  how  and  in  what  manner  they  have  been  deprived  of  that 
interest  by  (he  devastavit  of  the  administrator.  The  declaration  can- 
not be  regarded  as  containing  any  one  substantial  breach.  It  seesn 
to  rely  solely  upon  the  fact  that  the  administrator  had  not  performed 
bis  duty  according  to  law,  and  it  lays  the  breach  to  pay  the  debts  of 
the  deceased  in  the  same  clause  with  that  to  pay  the  distributive 
shares  of  the  heirs.  In  all  the  breaches  it  attempts  to  set  forth  there 
is  no  specific  cause  of  action  alleged  with  reasonable  certainty  or  pre- 
cision, and  of  course  it  is  fatally  defective  upon  demurrer. 

Agam  the  finding  of  the  jury  is  not  in  conformity  with  the  statute 
regulating  the  practice  in  such  case,  and  of  course  the  sabseqoeot 
proceedings  are  erroneous.  The  act  in  relation  to  judgments  ob- 
tained upon  demurrer,  or  by  confession,  or  default,  upon  penal  bonds, 
requires  that  ^^  the  court  shall  make  an  order  therein  that  the  trath  of 
the  breaches  assigned  be  inquired  into,  and  the  damages  snstaiaed 
thereby  assessed.  And  the  judgment  in  such  action  shall  be  entered 
for  the  penalty  of  the  bond,  together  with  costs  of  suit,"  and  that  the 
plaintiiThave  execution  for  the  damages  so  assessed.  Bev^  StaL  6GS^ 
see  7  and  8.  ,  Neither  of  these  requisites  is  contained  in  the  order 
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or  jadgment  of  the  court  The  record  merely  stettes  that  ^^  the  jury 
was  sworn  well  and  tmly  to  try,  and  damages  assess,  and  a  tme  ver- 
dict render  according  to  evidence,^'  and  they  assessed  the  damages 
sustained  by  reason  of  the  breaches  of  covenant  for  a  given  sum. 
There  was  no  verdict  as  to  the  truth  of  the  breaches,  nor  judgment  for 
the  penalty  of  the  bond  as  the  statute  requires.  The  judgment  of  the 
CSrcuit  Court  must  therefore  be  reversedw 
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Ehbor  to  Washington  Circuit  Court. 

Wlien  ttieli  a  eontrtet  is  tlleged  in  the  declaration,  as  if  proved  or  admitted,  woM 
justify  the  recovery  of  a  sum  exceeding  one  hundred  dollars,  the  jurisdiction  of  the 
Circuit  Court,  in  such  case,  can  only  be  questioned  by  a  plea  in  abatement. 

A  motion  to  set  aside  the  verdict,  and  grant  a  new  trial,  should  be  sustained,  wrhenever 
it  appears  that  the  evidence  adduced  at  the  first  triul  wholly  fails  to  support  the  alle* 
gations  of  the  declaratioo;  and  ii  is  error  to  refuso  a  new  trial  in  sachaeose. 

This  was  an  aclioD  of  assumpsit.  Harter  sued  Hanna  upon  an  al- 
leged agreement,  bj  parol,  that  the  latter  would  sell  and  deliver  the 
ibrroer  twenty-six  pork  hogs,  to  be  delivered  at  Hanna's  bouse  by  a 
certain  day,  for  four  dollars  per  hundred  weight.  The  declaratioo 
contained  a  statement  of  this  contract  in  each  count,  and  alleged  that 
4m  the  day  fixed,  Harter  went  to  Hannahs  house,  tendered  the  nooney, 
and  demanded  the  bogs,  and  that  Hanna  refused  to  deliver  them« 
and  never  did  deliver  them.  The  damages  claimed  were  two  bun* 
dred  dollars. 

Hanna  first  filed  his  plea  in  abatement,  that  the  sum  in  controversy 
waft  under  one  hundred  dollars.  Demurrer  to  this  plea  was  sustained. 
He  then  pleaded  in  bar,  that  the  cause  did  not  accrue  one  day  before 
the  commencement  of  the  suit;  and  also  non  assumpsit.  To  the  /br- 
mer,  demurrer  was  sui^taincd;  and  the  issue  on  the  latter  was  tried  by 
a  jury,  and  a  verdict  rendered  for  thirty-one  dollars  and  twenty 
cents. 

Hanna  on  the  23d  of  May,  1839,  moved  for  a  new  trial,  on  the 
grounds  that  the  jury  decided  ^^  contrary  to  the  instructions  of  the 
court,  against  law,  and  without  evidence.''  This  motion  was  ovet^ 
ruled,  on  the  same  day,  so  far  as  the  record  shows;  and  on  the  first 
day  of  June^  Hanna  filed  his  bill  of  exceptions  to  the^  refusal  to  grant 
a  new  trial,  setting  out  the  evidence.  The  evidence  so  placed  on  the 
record  was,  that  the  witness  stated  Hanna  said  that  be  had  sold  his 
pork  to  Harter  at  ibur  dollars  a  hundred;  but  if  they  disagreed,  be 
woald  let  the  witness  liave  a  thousand  pounds  at  fifty  dollars.    An- 
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other  witness  stated  that  Hanna  told  him  that  he  had  sold  his  hogs  at 
four  dollars  a  hundred  to  a  man  who  was  with  him,  whom  the  witness 
did  not  know.  Another  stated  that  he  heard  Hanna  say  that  he  did 
not  know  whether  Harter  would  get  his  hogs  or  not;  that  he  was  to 
hare  them,  but  there  were  small  ones  among  them^  and  if  he  did  not 
take  all,  he  should  not  have  any:  and  then  stated  that  he  bought 
twenty-seven  hogs  of  Hanna  on  the  27th  of  December,  1837,  (the  day 
stated  in  the  declaration,  when  the  hogs  were  to  be  delivered.)  An- 
other stated  that  on  the  26th  of  December,  1837,  he  went  with  Har- 
ter to  Hanna's  house.  Harter  told  Hanna  that  he  had  come  for  the 
bogs.  Hanna  said  that  he  would  let  him  have  all  they  could  agree 
upon.  They  went  to  the  lot  and  disagreed  about  the  weight.  Ebtr- 
ter  said  he  was  to  have  24  or  25  head.  Hanna  said  that  the  con- 
tract^was  to  have  all  thdt  got  fat,  if  they  could  agree. 

After  taking  his  bill  of  exceptions,  Hanna  moved  in  arrest  of  judg- 
ment, and  the  motion  was  overruled. 

Walker,  for  plaintiff  in  error: 

The  Circuit  Court  should  have  overruled  the  demurrer  to  the  plea 
in  abatement.  The  plea  is  drawn  in  accordance  with  a  form  in 
Story's  Pleadings.  In  1  Marshall,  386,  410,  there  is  a  case  in  point, 
an  action  of  covenant,  whereby  the  party  agreed  to  pay  all  costs 
which  might  accrue ;  plea  that  the  costs  did  not  amount  to  a  sum  sufficient 
to  give  the  Circuit  Court  jurisdiction.  The  plea  in  abatement,  was 
demurred  to,  it  is  true,  and  a  plea  in  bar  entered;  it  is  submitted  to 
the  court  whether  the  previous  decision  of  this  court,  upon  the  subject 
of  pleading  over  after  demurrer,  does  not  alone  apply  to  pleas  in  bar. 
The  court  should  have  arrested  the  judgment,  the  sum  in  controversy 
was  less  than  $100. 

There  is  another  ground  upon  which  the  plaintiff  in  error  confi- 
dently relies,  which  is  this,  that  there  is  no  evidence  whatever  of  a 
contract  between  the  parties  corresponding  with  that  in  the  declaration. 
There  is  no  evidence  of  the  value  of  the  pork  at  any  particular  time 
or  place.  It  is  true  that  one  witness  said  he  would  buy  $50  worth  at 
a  certain  price,  but  when  that  was  is  not  stated.  Another  witness 
stated  that  in  his  neighborhood  pork  was  worth  $i  50  or  $5  00.   But 
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where  did  he  live?  Where  was  his  neighborhood t  The  criterioo 
for  damages  should  be  th^  value  of  pork  at  the  time  it  was  to  bare 
beeiv  delivered.  The  contract  was  never  proven  as  laid,  the  state- 
ments of  the  parties  are  alone  relied  on;  one  party  said  it  was  to  de- 
liver a  certain  number  of  hogs,  the  other  said  it  was  a  conditional  con- 
tract to  deliver  such  hogs,  when  they  got  fat,  as  they  could  agree 
upon,  &c. 

But  the  defendant  in  error  declared  himself  that  the  contract  was 
different  from  that  laid  in  the  declaration  as  to  the^number  of  hogs  to 
be  delivered. 

Gilchrist,  Contra: 

The  court  was  correct  in  ovenruling  the  demurrer  to  the  declara- 
tion, because  sufficient  appears  on  the  face  of  said  declaration  to  aa- 
thorize  the  plaintiff  to  recover.  The  demurrer  admits  every  reason- 
able and  legal  intendment  in  the  declaration. 

The  court  acted  correctly  in  sustaining  the  demurrer  to  the  plea  in 
abatement,  because  the  damages  laid  are  two  hundred  dollars,  which 
is  within  the  jurisdiction  of  the  court,  and  is  the  only  evidence  and  fact 
upon  which  the  court  can  act. 

The  damages  being  unliquidated  and  uncertain,  the  court  can  look 
to  the  damages  laid  in  the  declaration  only  as  the  true  criterion  of 
damages.  1  Bibb's  Rep.  348, 402;  5  Cranch  Rep.  13;  2  Bibb,  265» 
4  Cranch  Rsp.  316;  7  Monroe^  216. 

Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

According  to  the  principles  established  by.  this  court  in  the  case  of 
Heilman  vs.  Martin,  the  jurisdiction  of  the  Circuit  Court  can  only  be 
questioned  by  a  plea  in  abatement,  where  the  facts  as  shown  by  the 
declaration,  present  u  contract  upon  which  the  plaintiff  may,  if  the 
same  be  admitted  or  proven,  legally  recover  a  suin  exceeding  one 
hundred  dollars.  In  the  present  case,  the  damages  are  unliquidated^ 
and  the  plaintiff  upon  the  contract  as  set  out  in  his  declaration,  migbtt 
if  the  proof  justified  it,  legally  recover  upon  the  contract  as  set  out  in 
each  count  in  the  declaration,  more  than  that  sum.  The  court  theie- 
lore,  prima  faciei  had  jurisdiction  of  the  cause,  and  the  defendant 
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coQid  not  controvert  the  same,  otherwise  than  by  plea  in  abatement 
showing  affirmatively  such  facts  as  in  law  would  divest  it  of  its  appa- 
rent right  to  adjudicate  the  case;  which  he  in  fact  attempted  to  do, 
but  aubsequently  waived  bj  pleading  to  the  action  in  bar  thereof, 
whereby  he  rested  his  case  alone  on  the  general  issue,  and  like  every 
ether  suitor  is  now  bound  by  law  to  abide  the  consequences  of  his  own 
acts.  The  only  question  therefore  to  be  decided  is  does  the  proof 
shown  by  the  record  establish  and  sustain  the  contract  as  laid  in  the 
declaration?  The  contract  specially  set  out  is  that  the  defendant  be- 
low on  the  15th  of  November,  1837,  agreed  to  sell  to  the  plaintiff  26 
bead  of  pork  hogs,  to  be  delivered  at  the  defendant's  dwelling  house 
on  the  26th  day  of  December  following,  for  which  he  was  to  be  paid 
at  the  rate  of  four  dollars  per  hundred. 

Does  the  proof  support  this  allegation?  The  first  witness  says  that 
the  defendant  told  him  he  had  sold  his  pork  to  the  plaintiff  at  $4  per 
hundred  if  they  agreed.  The  second  witness  said  that  the  defend- 
ant below  informed  him  he  had  sold  his  hogs  to  a  stranger  then  in 
company  at  four  dollars  per  hundred,  but  he  did  not  know  the  stran- 
ger's name,  and  that  he  heard  him  also  say  to  his  sister-in-law  that  he 
did  not  know  whether  the  plaintiff  would  get  his  hogs  or  not,  and  that 
if  plaintiff  refused  to  take  all,  he  should  not  have  any  of  them.  The 
third  witness  stated  he  was  employed  by  the  plaintiff  to  collect  the 
hogs  he  had  purchased,  and  he  heard  the  plaintiff  tell  defendant  that , 
he  had  come  for  the  hogs.  To  which  the  defendant  replied  that  he 
would  let  him  have  all  they  could  agree  upon  in  regard  to  their 
weight.  They  disagreed  as  to  their  weight;  (he  plaintiff  alleging 
that  he  was  to  have  24  or  25  head  according  to  the  contract.  The 
defendant  insisted  that  he  was  to  take  all  of  them  that  were  fat. 

This  is  the  substance  of  all  the  proof.  -  For  the  bill  of  exceptions 
states  that  it  was  all  the  evidence  given  upon  the  trial.  The  testi- 
mony certainly  does  not  prove  the  contract  as  laid.  The  proof,  if  it 
establishes  any  contract  at  all,  which  is  exceedingly  questionable,  only 
establishes  a  conditional  agreement  which  is  every  way  indefinite  as 
to  its  terms,  and  as  to  the  number  of  hogs  to  be  delivered.  The  alle- 
gation of  the  declaration  is  that  it  was  a  positive  sale  of  26  head  of 
hogs  depending  upon  no  contingency  whatever,  which  were  to  be 
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delivered  in  six  weeks  from  the  15th  of  November,  1837,  at  the  de- 
fendant's house,  at  four  dollars  per  hundred,  and  the  defendant's  fail- 
are  to  comply  with  this  contract  constitutes  the  plaintiff's  cause  of  ac- 
tion. The  proof  certainly  wholly  fails  to  support  the  allegations  of  the 
declaration,  and  of  course  the  jury  were  not  warranted  in  &nding  for 
the  plaintiff,  consequently  the  court  below  erred  in  rendering  judg- 
ment upon  the  verdict,  and  in  not  granting  a  new  trial  to  the  defend- 
ant. This  being  the  case,'the  judgment  of  the  court  below  most  be 
reversed. 
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To  tnauiD  an  tetion  on  special  contract,  the  proof  must  oorrespond  aiibstantialljr  with 
tba  agreement,  aa  laid  in  the  declaration 

Io  eatimaiing  the  damagea  arising  from  a  breach  of  contract,  in  failing  to  delirer 
goods  according  (o  agreement,  the  difference  between  the  price  agreed  on,  and 
the  marketable  price  of  the  same  property  at  the  time  fixed  upon  for  the  deUvenr, 
moat  goTorn  the  jury. 

This  was  an  action  of  assumpsit,  upon  a  parol  agreement,  by 
which  Hanna  sold  to  Harter  ten  head  of  hogs,  to  be  delivered  six 
weeks  from  the  date  of  the  agreement,  at  Hanna's  residence,  upon 
the  delivery  of  which,  Harter  was  to  pay  him  four  dollars  per  hun- 
dred for  the  pork.  Demurrer  to  th6  declaration  being  overruled,  the 
plea  of  non-assumpsit  was  filed,  and  upon  trial  of  the  issue  judgoient 
was  rendered  in  favor  of  the  plaintiff  below  for  nine  dollars,  and 
costs. 

On  the  trial  the  court  permitted  the  plaintiff  below  to  prove  the 
price  at  which  Hanna  sold  his  pork  to  other  persons;  and  this  testi- 
mony being  objected  to,  was  set  out  in  a  bill  of  exceptions,  taken 
to  the  decision  admitting  it.  The  proof  substantially  susteuned  the 
contract  and  breach  as  set  out  in  the  declaration;  but  there  was  no 
evidence  as  to  the  marketable  price  of  the  pork  at  the  time  when 
Hanna  should  have  delivered  it.  Motions  for  a  new  trial,  and  in 
arrest  of  judgment  were  overruled. 

Walker,  for  plaintiff  in  error: 

Hie  declaration  contained  no  averment  of  special  damage,  and  it 
was  error  to  permit  evidence  of  special  damages  to  go  to  the  jury; 
and  for  that  cause  a  new  trial  should  have  been  granted.  In  1  Chit' 
tyipage  332,  it  is  distinctly  laid  down,  ^  that  unless  the  damages  be 
inch  as  necessarily  follow  the  breach  of  contract,  the  plaintiff  must  de- 
dare,  specially,  what  injury  he  had  sustained.''    Did  the  plaintiff  ne- 
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cessarily  sustain  anj  damages  from  the  breach  of  contract?  It  might 
have  been  to  his  interest  not  to  complete  the  trade:  if  pork  had  fallen 
in  value  it  certainly  would:  and  in  Saunders'  Pleading  and  Evidence 
it  is  laid  down,  "  that  the  damages  to  be  recovered  must  be  proximate^ 
not  dependent  on  contingency.  It  will  be  of  no  avail  to  state  in  the 
declaration  that  the  plaintiff  was  prevented  from  completing  an  ad- 
vantageous contract."  And  from  the  same  authority,  page  157, 
"they  must,  if  they  be  not  the  necessary  result  of  the  breach  of  con- 
tract, appear  upon  the  declaration,  and  be  proven  accordingly.'' 
Saunders,  at  the  same  page,  and  Chitty,  page  296,  treat  of  damages 
upon  a  breach  of  contract  for  not  delivering  goods  sold,  or  accepting 
them,  as  special  damage.  The  proof  of  the  special  damage  was  in- 
admissible unless  the  plaintiff  had  declared,  specially,  the  injury;  but 
from  the  declaration  it  is  impossible  to  say  in  what  the  damage  con- 
sists, and  the  whole  office  of  the  declaration  is  omitted.  The  proof 
does  not  sustain  any  contract,  either  general  or  special.  At  the  time 
the  agent  applied  for  the  pork  the  time  of  delivery  had  elapsed,  and 
the  defendant  was  bound  to  perform  all  that  was  required  of  him;  that 
is,  he  must  be  there  on  the  day,  and  hold  himself  ready  to  perfoim 
bis  part  of  the  contract.  Upon  each  of  these  grounds  it  is  insisted  a 
new  trial  should  have  been  granted. 

As  to  the  other  point,  (the  motion  in  arrest  of  judgment,)  it  is  true  the 
declaration  claims  $200  damages,  but  from  the  contract  set  out  it  is 
manifestly  clear  that  the  Circuit  Court  had  no  jurisdiction  of  the  case* 
The  defendant  demurred  to  the  declaration  on  this  account,  bat  as 
there  was  afterwards  a  plea,  the  defendant  may  not  avail  himself  of 
of  the  objection. 

In  the  case  of  Berry  vs.  Linton^  decided  at  the  July  term,  1838, 
this  court  decided  that  where  the  want  of  jurisdiction  is  apparent  on 
the  record  no  plea  is  necessary;  and  that  the  contract  as  disclosed 
by  the  pleading,  and  not  the  sum  demanded  is  the  true  criterion  by 
which  the  court  shall  test  its  jurisdiction.  The  same  decision  was 
made  at  the  last  term  of  this  court  in  the  case  of  Hall  and  Childress 
«#•  C.  Fisher^  and  b  sustained  by  7  Monroe  220,  1  Bihh  71,  Hardin 
444.  In  the  case  of  Frasicr  vs.  ShvUtle^  Missouri  Rep.  575,  **  that  if 
it  be  ascertained,  in  the  progress  of  the  trial,  that  the  sum  in  contro- 
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Tersj  18  not  within  the  jurisdiction  of  the  court,  no  judgment  can  be 
rendered,  bat  the  suit  must  be  dismissed."  The  case  there  cited  is 
very  strong;  the  suit  was  debt — the  demand  exceeded  $105,  but  upoa 
the  trial  it  appe«ired  that  there  was  a  credit  on  the  note  reducing  the 
lum  in  controversy  ^o  less  than  $90.  The  court  dismissed  the  suit.  In 
this  case,  although  the  damages  are  laid  to  $200,  still  the  damage  on 
the  whole  breach  was  only  $9;  and  the  entire  value  of  the  hogs,  if 
they  bad  been  paid  for  by  the  plaintiff,  would  not  have  exceeded 
^5;  a  less  sum  than  would  give  the  Circuit  Court  jurisdiction.  The 
Circuit  Court  is  of  limited  jurisdiction.  The  pleader  should  bring 
himself  within  that  jurisdiction,  and  the  pleading  should  show  it;  and 
because  it  docs  not,  the  motion  in  arrest  should  have  been  sustained* 

Gilchrist,  Contra: 

The  court  acted  correctly  in  overruling  the  motion  to  exclude  testi- 
mony respecting  the  value  of  p6rk  at  the  time  the  hogs,  in  contro- 
versy, were  to  be  delivered.  It  is  one  of  the  grounds  upon  which  the 
plaintiff  relies  for  recovery  of  damages  in  the  action, ^and  would  be 
necessary  to  show  he  had  sustained  damages  by  a  non-compliance  on 
the  part  of  the  defendant. 
r<    The  court  acted  correctly  in  refusing  to  grant  a  new  trial: 

First,  because  the  defendant  below  shows  no  real  or  substantial 
reason  for  granting  a  new  trial.  A  new  trial  will  not  be  granted 
where  the  cause  is  litigated  and  damages  small  or  inconsiderable* 
Nor  upon  the  ground  of  newly  discovered  testimony  unless  the  affida- 
vits of  the  witness,  whose  testimony  is  discovered,  or  some  other  dis- 
interested person,  should  accompany  the  application  for  a  new  trial* 
See  Cook's  R.  292;  3  Hayw.  R.  104,  145;  4  Johns.  425. 

Any  exception  to  a  juror  must  be  made  at  the  time  of  swearing. 
It  comes  too  late  after  verdict,  and  forms  no  ground  for  a  new  triaL 
5  Hayw.  30,  32;  Reo.  Stat.  Ark.  635-6. 

The  court  acted  correctly  in  refusing  to  arrest  the  judgment: 

1st  The  plea  of  non-assumpsit  admits  the  jurisdiction  of  the 
coart,  and  sufficiency  of  plaintiff's  declaration,  and  relies  on  the  mer- 
its of  the  defence  only. 

The  want  of  jurisdiction  can  be  taken  advantage  of  by  plea  in 
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abatement  only.     1    Yerger  489;  6  ditto  495;   1    Tenn.  476;  2 

Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

The  question  of  jurisdiction  liaving  already  been  discussed  and 
decided  in  the  case  of  Heilman  vs.  Martin^  and  James  Hanna  vs* 
Henry  Harter^  we  consider  it  unnecessary  to  make  any  further  remarks 
upon  the  subject  than  to  state,  that  from  the  pleadings,  the  court  be- 
low rightfully  took  cognizance  of  the  cause. 

The  defendant  below  excepted  to  the  opinion  of  (be  court,  and 
spread  his  exceptions  on  the  record  in  admitting  the  testimony  of  one 
of  the  witnesses  in  relation  to  the  price  of  pork,  which  is  said  to  be 
inadmissible,  and  therefore,  illegal.  The  declaration  sets  out  a  spe- 
cial contract,  and  this  being  the  case,  the  plaintiff  is  required  to 
prove  his  agreement  as  laid.  That  contract  is,  that  he  bought  of  the 
defendant  ten  hogs,  to  be  delivered  six  weeks  from  the  date  of  the 
agreement,  at  the  defendant's  dwelling-house;  and  upon  the  delivery 
thereof,  he  was  to  pay  the  plaintiflffour  dollars  per  hundred  for  the 
pork.  The  proof  substantially  supports  this  allegation,  though  it  does 
it  in  a  confused  and  somewhat  imperfect  manner.  The  evidence 
shews  that  the  plaintiff  first  refused  to  take  the  hogs  at  the  price 
agreed  on,  because  he  could  not  make  up  a  drove  of  fifty  or  «xty 
head;  that  he  afterwards  called  again  and  agreed  to  take  them;  to 
which  the  defendant  consented.  He  then  sent  his  agent  to  receive 
the  hogs  upon  the  day  appointed,  but  the  defendant  refused  to  de- 
liver them,  upon  the  ground  that  the  agent  was  not  legally  authorized 
to  receive  them.  So  far  the  proof  may  be  considered  "as  sustaining 
the  declaration. 

But  the  enquiry' still  remains  to  be  determined,  what  is  the  correct 
standard  or  criterion  in  regard  to  the  amount  of  damages  that  the 
plaintiflf  is  entitled  \to  recover  by  reason  of  the  non-compliance  of 
the  defendant  with  the  conditions  of  his  contract?  It  certainly  was 
the  difference  between  the  price  agreed  on  between  the  parties,  and 
the  marketable  price  of  the  pork  at  the  time  of  the  delivery  at  the 
place  fixed  on  by  the  agreement.     And  how  should  this  difierence  be 
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ascertained  or  computed?  There  is  but  one  way  bj  which  it  could 
be  established.  The  plaintiff  was  bound  to  prove,  by  witnesses,  what 
was  the  price  of  pork  at  the  time  for  the  delivery  thereof  at  the  place 
appointed;  and  the  difference  between  that  sum  and  the  amount 
agreed  to  be  paid  by  him,  constituted  the  true  damages  that  he  was 
entitled  to  recover.  This  he  failed  to  do,  but  proved,  by  a  witness, 
that  the  defendant  sold  his  pork  at  four  dollars  and  fifty  cents  per  hun- 
dred. Did  the  testimony,  thus  given,  prove  that  was  the  marketable 
price  of  pork  at  that  time  and  place,  or  in  the  neighborhood?  Cer- 
tainly not.  The  defendant  might  have  sold  his  own  pork  at  a  greater 
or  less  sum  than  the  ordinary  selling  price.  But  the  fact  of  his  so 
doing  certainly  does  not  establish  the  marketable  price  of  the  article. 
If  this  reasoning  be  correct  the  evidence  objected  was  inadmissible, 
and  therefore  ought  not  to  have  been  permitted  to  be  given  to  the 
jury  on  the  trial;  and  as  this  was  all  the  testimony  that  was  offered 
upon  that  point,  the  verdict  must  have  been  erroneous  in  fixing  the 
amount  of  damages  assessed.  The  judgment  of  the  court  below  must, 
therefore,  be  reversed,  and  a  new  trial  awarded. 
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William  Citkmins  against  McLain  and  Badoett. 
Eruor  to  Pulaski  Circuit  Court. 

Ao  tttorney  at  law  cannot  be  made  liable  as  for  money  collected  by  him  as  attorMy. 
nnless  it  be  proved  either  ihat  he  failed  to  prosecute  the  claims  put  in  his  baods  for 
collection,  with  due  and  proper  diliscence,  ond  that  thereby  the  plaiotiff  io«c  th9  debt 
or  claim;  or  that  he  has  collected  the  money,  and  refused  to  pay  it  oyer  oa  demand* 
or  remit  it  according  to  instructions. 

The  attorney's  liability  depends  upon  the  principle  of  his  agency  for  the  plaintiff,  and  h^ 
holds  the  money  for  him  in  the  capacity  of  agent. 

Before,  therefore,  he  can  be  charsed  as  being  guilty  of  laches  or  culpable  negligeoca, 
the  plaintiff  must  demand  payment,  or  request  the  money  to  be  remitted,  and  the  at* 
tomey  must  refuse  to  pay  or  remit. 

Where  an  attorney  sends  a  claim  to  another  for  collection,  and  the  latter  collects  the 
money  and  refuses  to  pay  it  over  to  the  plaintiff  except  upon  the  order  of  the  fomier» 
the  presumption  is  that  the  latter  was  the  agent  of  the  former;  and  this  presumpiioo 
amounts  to  full  and  satisfactory  proof,  unless  it  is  rebutted  or  explained  by  compe- 
tent testimony. 

If  the  latter  attorney,  in  such  case,  had  collected  the  money,  and  refused  to  pay  it  over, 
the  former  would  be  liable,  but  not  without  demand  on  himself,  and  his  own  refusal 
to  pay. 

To  sustain  an  indebitatus  assumpsit  count  against  an  attorney,  he  must  actually  have 
received  the  money;  unless  from  the  special  facts  a  legal  presumption  arises  that  he 
has  received  the  money  :  and  it  is  questionable  whether  even  this  exception  prevailf 
in  case  of  an  attorney. 

This  was  an  action  of  assumpsit,  commenced  in  the  court  below  by 
McLain  and  Badgett  against  Cummins.  The  declaration  contsuned 
two  counts.  The  first  alleged  a  retainer  of  Cummins  bj  McLain 
and  Badgett,  to  collect  a  note  due  hy  G.  6.  McKinncy,  for  three 
hundred  and  forty-three  dollars  and  seventy-five  cents,  and  a  draft  on 
the  postmaster  at  Chicot  for  sixty-seven  dollars  and  fifty  cents,  and 
a  failure  to  collect.  The  second  count  was  for  $700,  money  bad  and 
received. 

Non-assumpsit  was  pleaded,  and  a  verdict  rendered,  and  judgment 
entered,  for  $515  65  cents  damages. 

All  the  evidence  in  the  case  was  set  out  in  the  bill  of  exceptions, 
and  was  as  follows: 

The  plaintiffi  first  offered  Cummins'  receipt,  in  the  following 
words:  ^  Received,  Little  Rock,  April  14th,  1836,  of  McLain  and 
Badgett  one  note  of  hand  on  6.  6.  McKinncy  for  three  hundred  and 
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foitj-three  dollars  and  seventy-five  cents,  for  collection.  Also,  one 
draft  on  the  postmaster  at  Chicot  for  §G7  50.  Wm.  Cummins." 
The  defendant  objected  to  the  admission  of  the  receipt  in  evidence — 
bat  his  objection  was  overruled,  and  he  excepted. 

The  plaintiff  then  proved,  by  a  witness,  that  Cummins  had  admit- 
ted to  him  that  he  had  sent  or  delivered  the  note  of  McKinney  to 
Freeman,  an  attorney,  or  something  toibat  effect,  and  that  Freeman 
had  collected  the  money  and  not  paid  it  over,  and  treated  him  very 
badly. 

The  plaintiffs  then  read  a  letter  from  Cummins  to  Mr.  Notrebe, 
dated  Sept.  21,  1839,  which  stated  that  N.  H.  Badgett  was  the 
owner  of  a  claim  allowed  against  McKinney's  estate,  in  favor  of 
McLain  and  Badgett,  and  that  he  had  his  (Cummins^)  receipt  there- 
for, which  receipt  gives  a  full  description  as  to  the  amount,  &c.  That 
the  note  was  originally  given  by  G.  G.  McKinncy  to  P.  McKinney, 
and  assigned  to  McLain  and  Badgett;  the  letter  then  requested  Mr« 
Notrebe  to  take  up  his  (Cummins')  receipt  and  retain  ten  per  cent,  as 
the  fees;  and  that  Badgett  would  take  Mississippi  money. 

The  plaintiffs  then  proved,  by  a  witness,  that  Freeman  had  told 
him  that  he  had  collected  the  money,  and  that  he  would  pay  it  over 
upon  the  production  of  an  order  from  Cummins,  or  his  receipt,  on 
reaching  the  mouth  of  the  river;  and  they  both  went  down  in  the 
•ame  boat.  The  witness  further  stated  that  the  note  was  due  a  year 
or  nnore  before  the  receipt  was  given;  and  that  he  presented  the  re- 
ceipt to  Freeman,  who  refused  to  pay  the  money.  The  defendant 
objected  to  the  admission  of  Freeman's  statements  as  evidence,  which 
objection  was  overruled,  and  his  statements  permitted  to  go  to  the 
jury,  to  which  the  defendant  excepted.  He  then  moved  the  court  to 
instruct  the  jury  to  find  as  in  case  of  a  non-suit;  which  motion  the 
court  overruled,  and  he  excepted.  ^ 

PiKB,  for  plaintiff  in  error  : 

It  is  plain,  that  upon  the  evidence,  no  verdict  could  be  had  on  the 
first  count,  which  charges  a  failure  to  collect  the  note  of  hand  and 
draft,  and  to  prosecute  and  conduct  a  suit  therefor;  because  the  evi- 
dence introduced  by  the  plaintifis  shows  that  suit  was  instituted,  and 
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the  claim  allowed,  and  the  money  received  by  Freeman.  The  plain* 
tiff  therefore  could  only  recover  upon  their  second  count,  for  money 
had  and  received. 

The  overruling  of  the  motion  for  instructions  to  find  as  in  case  of  a 
nonsuit,  brings  up  the  whole  evidence  for  review  here>  and  raises 
the  question  directly,  whether  the  evidence,  or  so  much  of  it  as  was 
properly  admitted  was  sufficient  to  warrant  the  finding  of  the  jury  on 
the  second  count. 

But  before  we  examine  this  matter,  a  preliminary  question  suggests 
itself,  and  that  is,  whether  the  court  erred  in  permitting  Badgett,  the 
witness,  to  testify  as  to  statements  made  to  him  by  Freeman.  The 
rule  that  hearsay  shall  not  be  made  evidence,  lies  so  deeply  at  the 
'foundations  of  the  law,  that  it  needs  no  quotation  of  authorities  to  en- 
force it — and  nothing  is  perceived  which  can  take  these  statements 
out  of  the  general  rule. 

The  statements  of  Freeman  must  have  been  admitted  upon  some 
vague  notion  that  the  admissions  of  an  agent  arc  always  evidence 
against  the  principal:  for  there  is  no  other  possible  ground  on  which 
they  could  have  been  received.  But  the  rule  upon  the  subject,  even 
admitting  Freeman  to  have  been  the  agent  of  Cummins,  does  not 
warrant  the  introduction  of  the  statements  made  by  him,  and  which 
were  admitted  in  evidence. 

It  is  true,  that  if  the  agent,  at  the  time  of  making  a  contract  for  his 
principal,  makes  any  representation,  declaration,  or  admission,  touch- 
ing the  matter  of  the  contract,  it  is  the  representation,  declaration,  or 
admission  of  the  principal;  and  as  such,  admissible  against  the  princi- 
pal. Siort/  on  Agency^  126.  But  in  this  case,  no  contract  was  ever 
made  by  Freeman,  as  the  agent  of  Cummins,  with  the  plaintiff  below; 
and  his  statements  were  made  long  subsequent  to  his  receipt  of  the 
note  from  Cummins.  And  the  representation,  declaration  or  admissioD 
of  the  agent  does  not  bind  the  principal,  if  it  is  not  made  at  the  very 
time  of  the  contract,  but  on  another  occasion.  See  Stoty  on  Agency^ 
126,  and  cases  there  cited.  And  as  Sir  William  Grant  said,  in 
Fairlie  vs.  Hastings^  10  Ves.  126,  **  what  one  man  says,  not  upon  oath, 
cannot  be  evidence  against  another  man.''  And  with  regard  to 
agents,  the  exceptions  are,  that  ^'  what  the  agent  has  ssud  may  be 
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wbat  coDstitutes  the  agreement  of  the  principal;  or  the  representa# 
tioDS  or  statements  made,  may  be  the  foundation  of,  or  the  inducer 
ment  to,  the  agreement.  So  with  regard  to  acts  done,  the  wordi 
wUh  which  those  acts  are  accompanied,  frequently  tend  to  determine 
their,  q^ality•  The  party,  therefore,  to  be  bound  by  the  act,  must 
be  affected  by  the  words.  But  except  in  one  or  the  other  of  thoaf 
ways,"  he  says,  "I  do  not  know  how  what  is  said  by  an  agent  can  be 
evidence  against  his  principal.  The  mere  assertion  of  a  fact  cannot 
^nwunt  to  proof  of  it;  though  it  may  have  some  relation  to  the  busi^ 
Dess  in  which  the  person  making  that  assertion  was  employed  ai 
agent/'  And  he  concludes  that  "  it  is  impossible  to  say  that  a  man  is 
precluded  from  questioning  or  contradicting  any  thing  which  any  per- 
son has  asserted  as  to  him,  as  to  his  conduct  or  agreement,  because 
that  person  has  been  an  agent  of  his.  If  any  fact,  material  to  the  in* 
tercst  of  either  party,  rests  in  the  knowledge  of  an  agent,  it  is  to  be 
proved  by  his  testimony,  not  by  his  mere  assertion.  And  see  the 
Optoion  of  Kenmedv,  J.  in  Hannay  vs.  Stewart^  6  Watts j  489,  quoted  io 
Story  on  ^gmcy^  128. 

The  principle  will  be  found  well  settled  that  the  statements  of  an. 
ligent  generally,  though  made  of  the  business  of  his  principal,  are  nol 
te  be  taken  as  equivalent  to  the  admissions  of  the  principal;  and  they 
come  ander  the  general  rule  of  hearsay,  unless  made  by  him  at  the 
v^  tune  of  entering  into  the  agreement,  or  of  transacting  the  busir 
aess,  under  the  authority  of  the  principal. 

Laying  out  of  question  then,  the  statements  of  Freeman,  the  testimop 
ay  is  that  Cummins,  on  the  14th  of  April,  A.  D.  1836,  received  the 
note  on  McKinney  from  McLain  and  Badgett,  for  collection,  and  sent 
it  er  delivered  it  to  another  attorney  for  collection:  that  Cummins,  by 
letter,  stated  the  claim  to  have  been  allowed,  and  admitted  to  Col. 
Fswlcr  that  Freen>an  had  collected  it,  and  had  not   paid  it  over. 

The  writ  was  issued  January  19,  1839,  and  it  docs  not  appear  that 

any  portion  of  the  money  was  at  that  time  collected;  and  there  is  no 

pcoof  whiitever  as  to  the  draft,  except  Cumnins*  receipt.     The  only 

pfeof  of  the  collection  of  the  money  is  contained  in  the  admissions 

Coaumos  made  to  Col*  Fowler.    It  does  not  appear  when  those  ad 

misdoiis  were  made,  or  at  what  tin>e  the  money  was  cc^eeted;  b»A* 
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as  the  bill  of  exceptions  specially  sets  out  all  (he  testimony  in  the  case, 
the  court  cannot  prcsunne  either  that  the  money  was  collected,  or  the 
admissions  made  previous  to  tlie  commencement  of  the  suit.  The  let* 
tcr  of  Mr.  Cummins,  of  what  date  we  know  not,  unless  it  was  Sept* 
24,  1839,  only  shows  that  the  claim  was  allowed,  and  directs  it  to  be 
paid  over  to  Mr.  Badgett. 

But  laying  this  out  of  view,  and  admitting  that  it  could  now  be  pre- 
sumed that  the  money  was  collected  by  Freeman  before  (be  suit  was 
commenced,  we  contend  that  there  is  no  proof  that  Cummins  receired 
the  money  either  by  himself  or  his  agent:  and  if  not,  of  course  tbero 
could  be  no  recovery  on  the  second  count. 

What  was  (he  scope  of  Freeman's  agency?  The  note  was  sent  or 
delivered  to  him  by  Cummins,  to  be  allowed  against  an  estate.  Is 
there  any  proof  whatever  that  Freeman  was  authorized  by  Cummins 
to  receive  (he  money?  Not  the  slightest.  On  the  contrary,  the  let- 
ter of  Cummins,  in(roduced  by  the  defendants,  repels  any  such  pre- 
sumption and  shows  that  Cummins  directed  a  third  person  to  pay  it  over. 
That  third  person,  it  appears,  could  not  do  so,  because  Freeman  had 
received  it.  If  (hen  Freeman  was  not  authorized  by  Cummins  to  re- 
ceive the  money  when  collected,  the  receipt  of  it  by  him  was  not  a 
receipt  by  Cummins.  There  is  no  proof  that  he  was  generally  eat' 
ployed  by  Cummins  to  obtain  allowances  and  receive  the  amount  of 
them  when  paid ;  and  thererefore  no  presumption  that  he  was  author- 
ized to  receive  (he  money  can  nrise  in  that  way.  There  is  no  proof 
that  he  was  specially  authorized  by  him  in  (his  pnrticular  instance  to 
receive  it,  or  (hat  he  had  received  money  under  like  circumstances  in 
other  instances:  and  assuredly  it  was  not  incidental  to  his  employ- 
ment for  the  purpose  of  obtaining  the  allowance,  that  he  should  abo 
have  authority  (o  receive  (he  money.  Where  a  claim  is  received  by 
by  an  n(tomey  on  which  (o  bring  suit,  from  the  owner  of  the  claim^ 
the  power  and  authorijly  to  receive  the  money  is  also  implied — bat  no 
such  authority  can  be  implied  from  the  transmission  of  a  claim  from 
one  attorney  to  another  for  the  purpose  of  having  the  claim  allowed 
in  the  Probate  Court.  That  one  attorney  is  employed  by  another  lo 
attend  to  the  progress  of  a  case  does  not  show  also  that  he  wsbs  ju- 
thorized  to  receive  the  proceeds  of  the  judgment. 
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At  all  eveDts,  npoD  the  ground  of  error  ia  the  admission  of  Freeman's 
statements  the  jadgment  must  be  reversed* 

F0WLBR9  Contra: 

The  first  error  assigned  is  that  the  court  below  refused  to  exclude 
(rom  the  jurj  Cummins'  receipt  for  th^  collcclion  of  the  Sfiid  note  on 
McKinney  and  the  draft  on  the.said  Post  Master.  Upon  what  prin- 
ciple of  law  this  supposed  error  is  predicated  (he  counsel  for  McLain 
and  Badgett,  are  at  a  loss  to  perceive,  and  therefore  advance  no  ar- 
gament  against  it.  The  receipt  was  admissible  under  cither  count; 
in  the  first  to  show  the  undertaking  as  an  attorney,  and  in  the  second 
as  conducing  to  prove  that  he  did  receive  the  money  for  the  use  of 
McLain  and  Badgett.  The  second  assignment,  as  to  the  statements 
of  Freeman  is  equally  untenable.  The  proof  shows  that  Cummins 
bad  constituted  Freeman  his  sub-agent  to  collect  the  money.  He  then 
certainly  became  responsible  for  Freemnn^s  acts  in  relation  to  its  col- 
lection ;  and  Freeman's  statements  that  he  had  collected  the  money 
and  would  pay  it  over  are  certainly  competent  testimony  against 
Cammins  on  the  fact  of  such  sub-agency  being  established.  4  Wend* 
394;  7  Wend.  446;  11  Wend.  87;  6  Cbzocn,  351;  8  awen,  193;  15 
Johns*  Rep.  44;  16  Johns.  Rep.  86.  ^ 

The  receipt,  the  letter,  the  verbal  acknowledgments  of  CumminSi 
the  admissions  of  Freeman,  all  taken  together— or  the  receipt,  the 
letter,  or  admissions  of  Cummins  separately — establish  a  case  which  ful- 
ly warrant  the  verdict:  the  jury  could  have  found  no  other.  The 
coort  could  not  have  given  the  instruction  asked  /or  to  the  jury  with- 
out violating  the  first  principles  of  law;  and  usurping  their  province 
by  deciding  facts,  which  belongs  to  the  jury  exclusively. 

Cummins,  in  the  court  below,  waived  all  former  exceptions  taken 
by  him  to  the  evidence,  even  supposing  such  objections  valid,  by  his 
iBOtioQ  fpr  instructions  as  in  case  of  non  suit,  upon  which  he  ipso  factv 
rested  hi^case.  And  this  m')tion  being  made  upon  a  supposed  defect 
10  the  evidence  of  the  adverse  party,  the  court  was  not  only  bound  to 
take  the  evidence  as  true,  but  also  to  infer  from  it  every  fact  which 
the  jury  might  rationally  and  fairly  infer.  And  upon  this  position 
cpuid  the  court  fairly  draw  any  other  inference  than  that  Cummint 
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was  responsible  to  the  plaintifif— that  a  case  was  made  out — and  refiise 
to  give  instructions  contrnrj  to  the  weight  of  the  evidence!  1  BiW$ 
Rep.  209,  Gallatin  vs.  Bradford. 

Where  evidence  of  debt  is  left  with  an  aKorncy,  who  gives  a  gene- 
ral receipt  therefor,  it  w'lW  be  presumed  that  he  received  it  for  collec- 
tion; and  if  an  action  be  brought  against  him  for  negligence  in  itscd* 
lection,  it  is  incumbent  on  him  to  show  that  he  received  it  specially^  Af[kA 
for  some  other  purpose.  3  Johns.  Rep.  185,  Executor  of  Smedes  v$* 
Elmendorff. 

Freeman,  after  the  allowance  or  judgment,  had  authoritj  (oreceire 
the  money.     10  Johns.  Rep.  220;  6  Johns.  Rep.  51. 

Cummins,  in  response: 

By  the  rules  of  law — rules  inflexible,  and  to  which  there  are  no 
exceptions — the  plaintiff  must  prove  his  allegations,  and  then  be  k 
entitled  to  a  recovery.  He  cannot  prove  things  different  from  iris 
itilegations.  If  his  proof  varies  the  least,  in  substance,  from  his  d* 
leged  grounds  of  action,  he  must  lose  his  suit.  Immaterial  variations^ 
it  is  true,  are  not  regarded;  but  where  the  variations  reach  the  6ilb*> 
stance,  the  material  body  of  his  charge,  it  is  fatal. 

Let  us  apply  this  rule,  alike  founded  in  common  sense  and  commoii 
jasticc,  to  the  present  case.  The  record,  before  the  court,  shows  the 
whole  evidence  adduced  in  the  case,  certified  by  the  Judge  below^ 
and  that  upon  tins  evidence,  a  motion  for  judgment  of  nonsuit  wal 
submitted  to  the  court,  and  overruled. 

Does  this  evidence,  thus  certified,  support  the  first  grounds  of  action 
alleged?  It  docs  not.  The  evidence  discloses  and  proves  that  Mc* 
Kinney  was  dead,  and  proceedings,  were,  by  law,  to  be  had  in  ib% 
County  or  Probate  Court,  to  have  the  claim  allowed  against  the  estate. 
The  evidence  also  sliows  that  the  claim  was  allowed,  and  that  all  was 
€onc  which,  under  the  law,  could  be  done  by  the  common  attorney* 
By  the  administration  laws  of  the  State,  in  force  since  the  beginning 
of  this  transaction,  claims  against  deceased  persons'  estates  could  only 
be  collected  by  presenting  the  claims  and  having  them  allowed,  ani 
flien  at  designated  times.  The  executor  or  administrator  of  such  ei" 
Me,  under  tiio  order  and  direction  of  the  Court  of  PhibatOi  tioM 
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provide  means  of  payment  of  claims  allowed.  This  is  the  well  known, 
and  legal  coorse.  The  time  of  the  payment  of  such  claims,  thus  al* 
lowed,  depended  on  the  discretion  of  the  Probate  Court,  as  applied  to 
the  peculiar  character  of  the  estate  left  by  the  deceased.  The  time 
of  payment  was  by  no  means  certain  or  fixed  by  law.  This  evidence, 
then  adduced  by  the  plaintiifs  themselves,  for  the  defendant  ofiered 
none,  proves  just  the  reverse  of  the  allegations  upon  which  the  claim 
IB  first  grounded:  the  neglect  of  duty,  and  the  want  of  due  diligence 
as  an  attorney.  It  shows,  conclusively,  that  all  was  done  within  the 
legal  power  of  an  attorney.  The  allowance  was  made  against  Mc^ 
Kinney's  estate.  More  he  could  not  do.  He  could  not  fix  the  time 
of  payment,  for  the  plain  reason  that  he  had  nothing  to  do  with  the 
discretion  of  the  Judge  of  Probate,  who  had  the  entire  power  to  or- 
der payment,  and  order  the  collection  of  funds  of  the  estate  to  meet 
and  discharge  its  liabilities.  The  evidence  then,  thus  far,  clearly 
defeats  the  action.  No  neglect  is  shown;  and  on  this  the  plaintiffi 
vely  in  the  first  count  of  their  declaration.  Tiicy  allege  no  neglect 
as  the  grounds  of  action.  They,  to  be  able  to  recover,  must,  of 
course,  prove  that  neglect;  upon  which  they  allege  their  right  de- 
pends. The  receipt  of  the  defendant  for  the  claims  proves  that  he 
had  them;  nothing  more.  That  he  bad  them  for  legal  action  and 
collection,  according  to  law.  That  he  was  bound  to  do  all  that  the^ 
law  placed  in  his  power,  reasonably  to  do;  but  does  not  prove  that  be 
was  lo  do  what  the  law  had  placed  in  the  discretion  of  the  Probate 
Jodge.  The  time  of  payment  was  led  by  law  with  that  tribunal, 
consequently  the  attorney  cannot  be  held  responsible  for  his  discre^ 
tioB.  The  receipt  of  Cummins  proves  no  neglect.  The  neglect  is 
the  material  allegation  in  the  first  count;  and  to  enable  the  plain**^ 
tiff  to  recover  on  this  count,  he  must  prove  directly  what  he  al« 
,  leges.  Hence  the  position  taken  for  the  defendant  is  undoubt* 
ediy  correct.  The  receipt,  to  enable  the  plain tifis  to  raise  the! 
grounds  of  a  recovery  thereon  should  have  been  made  the  grounds  of 
the  action,  as  a  special  assumpsit,  or  covenant,  as  it  was,  but  it  did 
net  prove  neglect  to  do  what  it  contained  the  promise  of  doing.  A 
Bsaa^s  written  obligation  to  build  a  house  or  do  any  other  particular 
er  special  thing  is  surely  not  proof  of  his  neglecting  to  do  it.    Km* 
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then  18  the  undertaking  of  an  attorney  to  do  a  piece  of  bustoess,  re- 
duced to  writing,  proof  that  be  did  not  do  it?    Surely  argunnent  can- 
not be  necessary  to  confute  so  palpably  false  a  position.     The  rules 
of  law  never  do  presume  a  man  has  broken  his  contract.     They  iova- 
riably   require   proof  before  damages  are   awarded  for   a    breach. 
Then  the  evidence  adduced  directly  destroys  the  grounds  of  action  in 
the  first  count.     The  pretence  that  the  length  of  time  fit>m  the  giv- 
ing  of  the  receipt  to  the  bringing  of  the  suit  was  sufficient  legal 
presumption  of  liability  against  the  defendant  is  too  palpably  errone- 
ous to  merit  a  reply.     The  time  of  paying  the  claim,  when  allowedt 
depended  on  the  discretion  of  the   Probate  Judge.    The  tioie   of 
bringing  the  suit,  and  its  termination  too,  depended  on  the  caprice  of 
the  plaintiffi,  if  you  please,  and  to  argue  against  an  attomey^s  liabil- 
ity on  either  of  these  grounds,  and  these  are  all,  would  be  mockery. 
The  evidence,  therefore,  in  no  respect,  sustains  the  count  for  neglect 
and  the  recovery  cannot  be  supported  in  that  respect. 

The  remaining  inquiry  is,  does  the  evidence  support  the  second 
grounds  of  the  action  alleged,  ^^  money  had  and  received  to  the  use 
of  the  plaintiti&r' 

There  is  no  proof  ofiered  that  the  defendant  received  the  money. 
No  attempt  is  made  to  establish  that  fact.  The  proof  of  a  receipt  was 
surely  indispensable,  as  this  was  the  ullcgation.  Proof  that  Cummins 
requested  Freeman  to  get  the  allowance  before  the  court  is  surely  not 
proof  (hat  he  authorized  him  to  rejccive  the  money.  No  proof  what- 
ever is  ofiered  to  show  that  Cummins  either  sanctioned  or  in  any  way 
authorized  the  receipt  of  the  money  by  Freeman.  Surely  Cummins^ 
duly  was  faithfully  performed  in  having  the  allowance  made,  which 
Cummins  got  Freeman  to  do  for  him.  Authorizing  him  to  get  the 
allowance  was  not  authorizing  the  taking  of  the  nK)ney.  The 
receipt  by  Freeman  was  no  receipt  by  Cummins,  unless  it  was  ex- 
pressly proven  that  Cummins  gave  the  authority.  So  far  as  he  acted  as 
agent  for  Cummins,  the  business  was  done.  Had  this  been  negli- 
getitly  or  unfaithfully  done,  and  the  note  had  been  lost,  or  the  claim 
not  presented,  defendant  would  have  been  responsible  for  this,  but  not 
on  the  count  for  money  had  and  received.  Defendant  had  no  other 
doty  to  perform  but  to  get  the  allowance.     The  plaintiffs,  however 
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adduced  proof,  so  far  as  it  amounts  to  evidence  at  all,  tending  to  show 
that  defendant  did  not  authorize  Freeman  to  receive  the  nrKHiey.  His 
order,  (not  on  Freeman,  but  on  the  administrator  of  the  estate,  in  favor 
McLain  and  Badgctt)  shonrs,  conclusively,  that  he  did  not  intend,  and 
never  had  intended  to  authorize  Freeman  to  get  the  nK>ney.  Thii 
letter  or  order  shows,  really,  the  whole  truth  of  the  transaction.  De- 
fendant assumed  no  control  over  the  money,  and  really  had  not,  per- 
haps, a  legal  power  to  control  it.  The  order  given  was  intended  to 
describe  the  claim,  to  enable  the  administrator  to  pay  the  proper 
amount  to  the  persons  entitled;  and  was  not  an  assumption  of  the 
power  to  control  the  money.  Can  a  defendant,  from  the  above  facts, 
be  held  bound  on  the  count  for  money  had  and  received?  Surely 
not;  for  he  neither  received  it  nor  empowered  another  to  receive  it* 
Defendant  is  no  more  liable  than  any  other  man  in  the  community. 
Can  an  attorney  be  liable  for  money  improperly  taken  in  hand  by  an 
irresponsible  person?  Suppose  a  man,  without  authority,  by  false 
pretences,  fraud  or  force,  obtains  money  from  a  shcriflT  after  the 
money  is  collected — an  administrator  or  any  other  person — is  the  at- 
torney, employed  for  the  collection  of  this  money,  responsible  for  the 
crime  or  misconduct  of  the  person  so  taking  it?  Undoubtedly  not. 
Is  it  not  the  universal  law  that  all  persons  owing  money  must  take 
care  to  whom  they  pay,  and  see  that  their  discharge  is  legal  and 
from  a  proper  source?  And  in  the  other  case  of  taking  by  violence, 
no  person  is  chargeable  but  he  who  commits  the  violence.  In  th^ 
case  of  the  debtor  paying  to  an  unauthorized  individual  he  himself 
is  responsible  for  his  own  indiscretion,  and  must  pay  the  money  over 
again,  and  cannot  charge  his  creditor  with  it.  Now  this  nx>ney,  so 
iar  as  the  facts  are  shown,  and  the  truth  of  the  matter  is,  was  fraudu- 
lently obtained,  and  without  any  authority  wnatever.  Can  defendant 
be  held  responsible  for  this  fraud,  in  which  he  had  no  concern,  and  a 
difierent  rule  of  law  to  be  dealt  to  him  from  that  which  applies  to  all 
others?  This,  the  defendant  is  well  assured,  will  not  be  the  case. 
The  plaintiffs  chose  to  rest  their  chance  of  recovery  on  the  presump-^ 
tions  they  hoped  to  raise  on  the  receipt  and  other  circumstancesi 
rather  than  to  attempt  proving  a  direct  legal  liability.  This  they 
knew  they  could  not  do;  and  perferred  the  chances  resulting  from 
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intendments,  and  the  known  inclinalion  of  jurrors  to  6nd  against  an 
attorney. 

The  testimony  given  by  Col.  Fowler,  which  I  have  no  doubt  is  de- 
fcctively  stated  on  the  record,  yet  being  (here,  its  indeGnite  character 
must  be  remarked.  A  conversation  is  given  with  defendant  touchiog 
the  transaction.  It  is  said  to  be  something  like  the  conversation  with 
defendant — some  expression  of  tbi^  sort — stating  a  mere  resemblancei 
18  used,  but  what  kind  of  resemblance,  or  how  far  like  or  unlike,  is 
not  stated.     This,  of  course,  cannot  amount  to  any  thing. 

Another  point,  disclosing  palpable  error,  is  that  the  statements  of 
Freeman  were  hearsay,  now  received  to  charge  defendant  in  this  case« 
It  has  been  said,  in  argument,  they  were  immaterial  indeed !  Wbj 
were  they  then  pressed  before  the  jury  against  the  objecUoos  of  de- 
fendant? The  court  below  decided  that  they  were  good  evidence  to 
the  jury,  by  admitting  them,  and  the  jury  were  bound  to  consider 
them  as  material.  The  court  (admitting  the  argument  now)  must 
have  erred  in  this  decision;  and  whether  the  jury  founded  their  ver- 
dict on  the  evidence  or  not  cannot  be  determined.  It  may,  as  the 
court  below  favored  and  admitted  the  testimony,  have  been  the  prin- 
cipal evidence  in  producing  the  verdict.  The  rule  is  inflexible  that 
it  is  error  to  admit  to  a  jury  illegal  evidence  for  the  reason  above  sta* 
ted,  and  renders  the  grounds,  on  which  the  verdict  rests,  uncertain. 
The  admission  of  this  grossly  illegal  evidence  throws  a  dark  shade 
over  every  act  of  the  court  below  in  rendering  this  judgment.  Waiv- 
ing the  efiect  of  the  shades  of  the  case,  the  defendant  relies  on  the 
substantial  legal  errors  for  a  reversal  of  this  judgment 

Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

An  attorney  at  law  cannot  be  held  liable  as  for  money  had  and 
collected  by  him,  as  such  attorney,  unless  it  be  first  proved  that  bo 
either  failed  to  prosecute  the  claims  put  into  his  hands  for  collectka 
with  due  and  proper  diligence,  and  that  thereby  the  plainttfT  loit  bis 
debt  or  claim;  or  that  he  had  collected  the  money,  and  refused  to  paj 
over  on  demand,  or  to  remit  it  according  to  instructions.  Tbe  atiot* 
nej's  liability  rests  upon  the  principle  of  )m  agency  for  tbe  pli^otift 
i|ad  be  holds  the  money  for  his  principal  in  that  capac^tj.    Tbt 
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plaintiff  mast  then  demand  payment  or  reqaest  the  money  to  be  re- 
OQittedi  and  there  must  be  a  refusal  to  pay  or  remit  before  the  attorney 
can  be  charged  as  being  guilty  of  laches  or  culpable  negligence.    It 
would  be  in  opposition  to  the  nature  of  the  trast  created  between  the 
parties^  as  well  as  against  good  faith  and  justice,  to  hold  the  attorney 
liable  before  demand  and  refusal  to  pay  or  remit  the  money.     This 
principle  is  unquestionably  settled  by  all  the  authorities.     Taylor  vs. 
Bates,  5  Cowen,  376;  Raihbone  vs.  IngallSf  7  Wend.  320;  Ferri»  vs. 
Paris,  10  J.  R.  285.     The  application  of  the  rule  just  cited  will  test 
the  question  now  before  the  court.     The  proof  wholly  fails  to  show 
that  the  plaintiff  ever  made  any  demand  for  the  money  (5f  the  defend- 
ant, or  that  he  refused  to  pay  it  over  according  to  their  instructions. 
The  proof  then  fails  to  sustain  the  first  count  in  the  declaration,  which 
charges  the  attorney  with  culpable  negligence.    It  is  not  shown  that 
&e  money  ever  came  to  the  hands  of  Cummins,  or  that  he  has  col- 
lected it,  unless  his  sending  the  claim  of  McKinney  to  Freeman  to 
collect,  and  he,  Freeman,  receiving  the  money,  can  be  regarded  as  a 
collection  by  Cummins,  upon  the  ground  that  he  had  constituted  Free- 
man his  agent  in  the  business.     The  evidence  unquestionably  shows 
that  Cummins  sent  the  claim  to  Freeman  for  collection,  and  that  the 
claim  was  allowed,  and  that  Freeman  had  collected  and  refused  to  pay 
it  over  to  the  plaintifis.     There  is  no  evidence  that  the  draft  upon  the 
Post  Master  of  Chicot,  was  either  accepted  or  paid,  or  that  he  was 
able  to  pay  it.     These  facts  certainly  raise  a  strong  presumption  that 
Freeman  was  Cummins^  agent,  which  would  amount  to  full  and  satis- 
factory proof,  unless  rebutted  or  explained  away  by  other  competent 
testimony.     If  Freeman  collected  the  money,  and  refused  to  pay 
it  over,  Cummins  would  be  answerable  for  such  default  or  negligence 
upon  his  original  implied  undertaking.     But  then  to  charge  him  on 
account  of  such  liability,  as  an  attorney  at  law,  a  demand  and  refusal 
must  be  proved  on  the  trial.     The  demand  must  be  made  of  Cum- 
mins and  not  of  Freeman,  and  a  refusal  on  his  (Cummins^)  part  to  pay 
over  must  appear  before  the  action  can  be  sustained.     For  tlie  law 
presumes  he  will  pay  over  the  money  collected  by  him  as  attorney, 
until  the  contrary  is  affirmatively  and  satisfactorily  shown.    If  Free- 
man collected  the  money  as  Cummins^  agent,  it  was  but  the  act  of 
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Cummins  himself;  and  therefore  was  collected  in  the  character  and 
capacity  of  an  attorney,  and  of  course  Cummins  cannot  be  held  lia- 
ble without  proving  demand  and  refusal  on  his  part  to  paj  it  over. 

The  pioof  certainly  does  not  sustain  the  only  remaining  count  in 
the  declaration,  which  is  indebilatus  assumpsit.  It  is  a  general  rule 
that  to  sustain  Fuch  count,  the  defendant  must  actually  have  receiFed 
the  money.  The  receipt,  however  will,  under  peculiar  circum- 
stances be  presumed.  1  Chiliy^s  Pleadings  341;  and  cases  there 
cited;  Israel  vs.  Douglas^  1  H.  Blackistone^  239.  But  such  pre- 
sumption arises  from  the  special  facts  of  the  case,  which  carry  a  legal 
inference  that  the  money  has  actually  passed  into  the  hands  of  the  de- 
fendant, or  been  received  by  him.  In  the  present  case,  no  such  in- 
ference can  arise,  because  the  attorney's  liability  only  accroes,  upon 
demand  and  refusal  before  the  institution  of  the  suit.  His  contract 
was  to  collect  the  money  as  an  attorney,  and  he  can  only  be  charged 
in  that  capacity  by  proving  culpable  negligence.  It  is  then  very 
questionable  whether  an  attorney  can  be  made  liable  upon  an  indebi' 
ixitus  count,  unless  the  plaintiff  first  shows  that  the  nK)ney  actually  came 
into  his  possession.  Be  that  however  as  it  may^  it  is  certainly  clear 
that  he  is  not  liable  unless  it  be  first  demanded  of  him,  and  he  refuses 
to  pay  it  over.  The  law  presumes  that  the  attorney,  like  every  other 
oflicer,  will  do  his  duty,  until  the  contrary  affirmatively  appears.  And 
the  presumption  is  fortified  and  strengthened  by  the  confidence  the 
plaintiffs  have  reposed  in  his  intqgrity  and  capacity. 

It  necessarily  follows,  from  the  principles  thus  established,  that  the 
court  below  erred  in  refusing  to  instruct  the  jury  as  in  case  of  non 
suit.  The  bill  of  exceptions  contains  all  the  evidence  that  was  intro- 
duced upon  the  trial,  and  that  wholly  fails  to  show  that  the  plaintiffi 
made  a  demand  of  the  defendant  before  the  institution  of  this  suit,  or 
that  he  refused  to  pay  over  any  moneys  which  he  may  have  cdlected 
as  an  attorney. 

The  judgment  of  the  Circuit  Court  must  therefore  be  reversed. 
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Ebrob  to  Hempstead  Circuit  Court. 

F«p«n  copied  into  ihe  transcript,  parportiog  to  be  inatraetiona  aaked  for,  and  giTen 

or  refnaed,  marked  on  the  margin  with  the  word  '*  given,**  or  *'  refuted,**  oppoaita 

each  inatroction,  are  no  part  of  the  record. 
And  where  a  party  movea  for  a  new  trial  because  the  Terdict  waa  contrary  to  law ; 

and    becanae,   aecond,  certain  inatructiona    were   refused;  but  doea  not    except 

to  the  opinion  of  the  court  overruling  bia  motion  for  a  new  trial,  be  ia  equally  aa  lar 

from  making  the  inatructiona  a  part  of  the  record. 
The  lact  that  no  exceptions  were  filed,  proves  that  the  court  waa  right  in  refusing  tha 

motion  for  a  new  trial,  or  that  the  party  waived  his  motion. 
In  action  on  the  case,  a  recovery,  relsaae  or  satisfaciioa  need  not  be  pleaded,  but  may 

be  given  in  evidence  under  the  general  issue.    Whatever  will  in  equity  and  con- 

science  preclude  the  plaintiff*s  right  of  recovery,  may  be  given  in  evidence. 
Where  a  writ  of  attachment  ia  made  a  part  of  the  record,  and  recites  the  ofiidavit  on 

which  it  issoed,  such  rwiUi  does  not  make  the  affidavit  a  part  of  the  record,  though 

separately  copied  into  it. 
Where,  in  case  for  negligence,  ona  count  in  the  declaration  recites  a  writ  of  attach* 

ment,  by  virtue  of  which,  it  ia  alleged,  certain  property  waa  aeized,  and  afterwarda 

loat  by  negligence  of  the  sheriff  snd  plaintiffs  in  attschment^  iho  defendants  bava 

•  right  to  read  the  original  writ  in  evidence  to  the  jury. 
An  unlawful  levy  upon  property,  as  under  a  void  writ  of  attachment,  ia  such  a  torti- 

ooa  taking  and  converaton  aa  will  support  trover. 
Under  the  Orgsnic  Law  of  the  Territory,  the  Legislsture  of  the  Territory  had  smpla 

power  10  give  a  justice  of  the  peace  authority  to  issue  writs  of  attachment  returna- 
ble to  the  Circuit  Court,  whether  thia  was  a  judicial  or  miniaterial  act :  for  they 

eoold  give  him  power  to  do  either  one  or  the  other  act. 
The  writ  of  attachment,  isaued  by  a  juatice  and  returnable  to  the  Circuit  Court,  lay, 

nnder  the  Territorial  Law,  as  well  sgsinst  non.residem  ss  resident  debtors,  or  per. 

sons  endeavoring  to  remove  themaelves  or  effects  beyond  the  Territory:  and  upon 

unliquidated,  aa  well  as  liquidated  demands. 
The  autnta  waa  remedial  in  iu  nature,  and  therefore  to  be  conatrued  liberally,  to  pre. 

Tent  the  mischief  for  which  it  waa  enacted. 
The  idea  that  the  creditor  and  debtor  muat  both  have  been  reaidenttof  the  Territory  is 

wholly  untenable. 
If  the  writ,  nnder  that  atatute,  waa  iaaued  upon  an  affidavit  following  the  form  pre. 

flcribed  by  the  atatute,  it  waa  valid. 

Absent,  Rinoo,  Chief  Justice. 

This  was  an  action  of  trespass  on  the  case  instituted  in  Lafayette 
Circuit  Court,  bj  the  plaintiffi  in  error,  against  the  defendants 
io  error,  together  with  Burkett  D.  Jett. 

The  first  count  was  a  count  in  trover,  alleging  the  loss  by  the  plain- 
tiffi,  and  the  finding  and  conversion  bj  the  defendants  of  sundry  articles 
therein  q>ecified. 
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The  second  couDt  speciallj  stated  that  the  defeodants  in  error,  on 
the  first  day  of  June,  A.  D.  1833,  at  Lafayette  county  filed  with  one 
Massach  H.  Janes,  a  justice  of  the  peace,  the  affidavit  of  said  Buz- 
zard, stating  that  the  plaintiff,  Roberts,  was  indebted  to  the  defend- 
ants in  enor  in  the  sum  of  one  thousand  dollars,  or  thereabouts,  foe 
and  6n  account  of  damages  sustained  by  them  by  the  failure  of  said 
Roberts  to  perform  his  agreement  to  tow  a  certain  keel-boat  up  Red 
rivQr,  and  deliver  certain  loads  of  com  at  certain  places,  all  therein 
particularly  specified;  and  stating  further  that  he,  said  Buzzard,  bad 
good  cause  to  believe  that  said  Roberts  was  not  a  resident  of,  or  resi- 
ding in  the  Territory  of  Arkansas,  so  that  the  ordinary  process  of  law 
could  not  be  served  on  him,  and  that  said  Buzzard  and  Hemdoo  were 
thereby  in  danger  of  losing  their  said  debt.  The  count  then  stated 
that  upon  this  affidavit  a  writ  of  attachment  was  issued  by  said  justice, 
against  said  Roberts,  returnable  to  the  next  term  of  Lafayette  Cir- 
cuit Court,  which  came  to  the  hands  of  said  Jett  as  sheriff,  to  be  ex- 
ecuted; and,  upon  that,  said  Jett,  on  the  3d  day  of  June,  A.  D. 
1833,  before  the  return  day  of  the  writ,  at  Lafayette'  county,  at  the 
special  instance,  and  by  the  express  direction  of  said  Buzzard  and  Hera- 
don,  levied  the  said  writ  on  a  certain  steamboat,  Bolivar,  then  navigar 
Qng  Red  river,  the  property  of  the  plaintiffs  in  error,  with  her  tackle, 
engine  and  furniture:  that  said  defendants  did  not  take  proper  caie  of 
said  boat,  &c.,  and  by  their  negligence  she  was  lost. 

The  third  count  was  an  anomalous  one,  stating  that  the  platntifi 
were  owners  of  said  steamboat,  and  that  the  defendants  poteisMf&aii- 
tehes  of  her,  to  plaintifis'  great  damage. 

On  the  declairation,  and  an  affidavit  annexed,  a  capias  laBued, 
which  was  executed  on  all  the  defendants,  who  severally  gave  bond 
ibr  their  appearance. 

At  the  return  term  Buzzard  and  Herndon  pleaded  not  guilty,  and 
Jett  also  filed  his  separate  plea  of  not  guilty,  and  leave  was  given 
to  each  party  to  file  special  pleas  of  justification. 

The  case  was  then,  on  application  of  the  plaintiffi,  tramfenred  (» 
Hempstead  county. 

At  April  term,  1839,  Buzzard  and  Herndon,  having  severed  in  tbdr 
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pleading  from  Jett,  the  case  came  on  for  trial  as  to  them,  and  a  ver- 
dict was  rendered  in  their  favor. 

On  the  trial  the  defendants  offered  to  read,  in  evidence  to  the  jurj^ 
the  original  writ  of  attachment,  recited  in  the  second  count  of  the 
declaration,  which  was  objected  to  by  the  plaintiffi,  but  permitted  bj 
the  court,  and  tiie  plaintiff  excepted,  and  by  their  bill  of  exceptions 
made  the  writ  of  attachment,  in  which  was  recited  the  affidavit  on 
which  it  issued  a  part  of  the  record. 

The  clerk  copied  into,  and  sent  up  as  a  part  of  the  transcript,  what 
purported  to  bo  a  separate  copy  of  this  affidavit,  as  abo  the  sheriffs 
return  on  the  writ*  There  were  also  copied  in  the  transcript  two  mo- 
tions, one  of  the  plaintiffs,  and  one  of  the  defendants,  each  for  se- 
veral instructions;  and  on  the  margin  of  each  motion,  opposite  each 
instruction  was  written  the  word  ^^  given,''  or  ^'  refused.".  None  of  the 
instructions  moved  for  were  made  part  of  the  record  by  bill  of  excep- 
tieos  or  otherwise* 

After  the  verdict,  the  plaintiffi  moved  for  a  new  trial,  on  two 
grounds;  First,  that  the  verdict  was  contrary  to  law:  Second,  that  Che 
court  erred  in  refusing  the  first  and  second  instructions  asked  by  the 
plaintifis'  counsel,  and  in  giving  the  instructions  asked  by  defendants* 
counsel;  which  motion  was  overruled. 

Trimble,  for  plaintiff  in  error: 

The  plaintifis  in  error  rely  on  the  following  grounds  to  reverse  the 
judgment  of  the  Circuit  Court,  in  this  case.  First,  the  Circuit  Court 
ought  not  to  have  allowed  the  said  writ  of  attachment  to  be  read  as 
evidence  to  the  jury.  Second,  the  said  court  erred  in  instructing  the 
jury  that  said  writ  of  attachment  was  a  justification  to  the  defendants 
in  taking  and  detaining  the  said  boat,  d^c.  &c. 

The  following  objections  to  the  writ  of  attachment  will  be  found 
available.  First,  the  Justice  of  the  Peace  had  no  jurisdiction  of  the 
subject  matter  of  the  attachment,  of  the  person  of  the  defendant, 
(David  Roberts,)  he  being  a  non  resident,  nor  of  the  place.  Second, 
the  said  attachment  is  void,  being  contrary  to  law,  and  not  in  con- 
ftmity  to  the  act  which  authorizes  a  Justice  to  issue  an  attachment. 
It  k  void  lor  uncertainty.    The  oljection  is  that  the  Justice  of  the 
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Peace  had  no  jurisdictioD  or  power  to  issue  the  attachment  offered  in 
evidence.     The  power  of  a  Justice  of  the  Peace  to  issue  an  attach- 
ment for  a  sum  over  fifty  dollars,  and  returnable  to  the  Circuit  Court, 
can  onlj  be  derived  from  the  29th  section  of  the  law.     See  Steele  and 
McCampbeWs  Digest^  title  Attachments  p.  88,  ^^In  all  cases  where  anj 
person  has  anj  debt  or  demand  against  any  other  person  in  this  Ter- 
ritory, and  he  shall  have  good  cause  to  believe  that  said  debtor  has 
removed,  or  is  about  to  remove,  himself  or  effects  out  of  this  Territory, 
is  shall  be  lawful  for  such  creditor,  in  all  cases  when  the  demand  shall 
exceed  the  sum  of  fifty  dollars,  to  apply  to  some  Justice  of  the  Peace 
of  the  county  where  such  debtor  resides,  and  to  file  his  affidavit  in 
writing,  stating  that  the  person  (naming  him)  is  indebted  to  him  in  a 
sum  exceeding  fifty  dollars,  and  that  he  has  good  cause  to  believe 
that  the  said  defendant  is  not  a  resident  of,  or  residing,  in  this  Terri- 
tory, or  that  he  is  about  to  remove  himself  and  effects  without  this 
Territory,  (as  the  case  may  be,)  so  that  the  ordinary  process  of  law 
cannot  be  served  on  him,  and  the  said  plaintiff  is  thereby  in  danger  of 
losing  hb  said  debt:  whereupon,  it  shall  be  the  duty  of  said  Justice 
to  issue  a  writ  of  attachment,  returnable  to  the  next  Circuit  Court  of 
the  county  in  which  he  resides,  commanding,''  &c.    In  this  case  the 
attachment  recites  the  affidavit  as  a  ground  for  issuing  the  writ    The 
recitation  is  as  follows:  ^^  Whereas  Jacob  Buzzard  has  this  day  before 
me,  a  Justice  of  the  Peace  in  and  for  the  county  aforesaid,  personally 
appeared  and  subscribed  and  filed  his  affidavit,  stating  that  David 
Roberts  is  indebted  to  him  and  one  Fleetwood  Herndon  jointly,  in  a 
sum  exceeding  fifty  dollars,  that  is  to  say  in  the  sum  of  one  thousand 
dollars  or  thereabouts,  and  that  he  has  good  cause  to  believe  that  the 
said  defendant,  David  Roberts,  is  not  a  resident  of  or  residing  in  the 
Territory  of  Arkansas,  so  that  the  ordinary  process  of  law  cannot  be 
be  served  upon  him,  and  that  the  said  Buzzard  and  said  Herndon, 
plaintiffi,  are  thereby  in  danger  of  losing  their  said  debt,"  &c.    In 
order  to  decide  this  question  of  jurisdiction,  it  will  be  necessary  to  ana- 
lyze the  29th  section,  referred  to,  also  the  recitation  in  the  writ, 
(which  is  a  part  thereof,  which  lays  the  foundation  of  the  magistrate^ 
proceeding  which  gives  jurisdiction,  if  he  has  any,)  and  subject  both 
to  recognized  (ests  of  construction,  and  apply  to  them  those  principles 
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which  govera  other  judicial  tribunals  ia  determiniog  like  questions. 
E^erj  human  jurisdiction  rests  on  one  of  these  foundations,  or  on  seve- 
ral of  them  together:  First,  the  place  or  tcrritorj  over  which  it  is  ex- 
ercised, and  that  is  called  jurisdiction  over  the  place,  in  locum:  Se- 
cond, The  persons  which  are  subject  to  its  action,  and  that  is  jurisdic- 
tion over  the  person,  in  personam:  Third,  the  subjects  of  which  it 
takes  cognizance,  and  that  is  jurisdiction  over  the  subject  matter,  in 
materiam.  This  last  species  of  jurisdiction  is  sometimes  limited  bj 
persons  or  places,  by  being  restricted  to  cases  in  which  certain  per- 
sons are  concerned,  or  to  matters  which  arise  or  happen  in  certain  lo- 
calities. Thus  the  Constitution  of  the  United  States  gives  jurisdic- 
tion to  the  Federal  Courts  of  all  suits  between  aliens  and  citizens  of 
different  States*  This  jurisdiction  is  general  as  respects  the  subject  of 
litigation ;  but  is  limited  by  the  relative  character  of  the  litigant  par- 
ties* It  may  therefore  be  considered  as  within  the  class  of  jurisdic- 
tional power  over  the  subject  matter,  vesting  only  with  respect  to  cer- 
tain persons,  ratione  personarum*  In  like  manner  the  court  of  admi- 
ralty has  cognizance  of  all  things  done  on  the  high  seas*  This  juris- 
diction is  also  founded  on  the  subject  matter:  it  is  not  complete, 
however,  until  made  so  by  the  concurrent  circumstances  of  locality;  ' 
it  is  therefore  jurisdidio  in  mcUeriam  ratione  loci  rei  actae.  Duponr 
ceau^  21,  32. 

For  example,  a  citizen  of  Kentucky  brings  a  suit  in  the  Federal 
court  against  a  citizen  of  Arkansas,  the  declaration  must  show  that 
the  plaintiff  is  a  citizen  of  Kentucky,  and  that  the  defendant  is  a  citi- 
zen of  Arkansas,  before  the  jurisdiction  of  the  Federal  Court  will  at- 
tach so  as  to  be  exercised  over  the  subject  matter. 

Thus,  in  the  case  before  the  court,  it  should  appear  from  the  affi- 
davit that  the  debt  or  demand  is  held  by  some  person  agamst  some 
other  person  in  the  Territory,  and  it  must  further  appear  on  the  pa- 
pers, that  the  Justice  of  the  Peace  who  issues  the  attachment  is  a  re- 
sident of  the  same  county  with  the  debtor.  By  the  affidavit  in  this 
case,  it  appears  affirmatively  that  David  Roberts  was  at  the  time  of 
iMoing  the  writ  in  this  case  not  a  resident  of  or  residing  in  the  Terri- 
tory, consequently  could  not  be  a  resident  of  Lafayette  county.  By  ' 
the  said  29tb  section,  the  jurisdiction  only  attaches  under  particular 
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circumstances,  and  then  only  to  the  Justice  of  the  county  where  the 
debtor  resides.  The  affidavit  must  be  filed  in  writing,  and  it  is  ne- 
cessary that  all  the  various  facts  which  are  stated  in  the  29th  section, 
and  which  constitute  the  whole  of  that  Special  case,  which  will  au- 
thorize the  issuing  an  attachment,  must  exist  and  concur  to  give  the 
jurisdiction:  they  are  all  conditions  precedent  to  the  exercise  of  the 
power  by  the  magistrate,  and  must  be  stated  in  the  written  affidavit, 
and  if  one  be  omitted,  the  whole  of  the  foundation  of  the  Justice's 
power  is  as  much  broken  as  if  all  had  failed.  Which  one  of  those 
several  facts  may  be  omitted  in  the  affidavit!  If  any,  why  not  omit 
all,  and  rest  entirely  on  the  presumption  that  as  the  magistrate  exer- 
cised the  power,  that  therefore  he  had  the  power,  the  jurisdiction. 

Two  distinct  questions  are  involved  in  this  secVion:  First,  it  is 
to  be  looked  to  as  a  source  of  jurisdiction;  and  second,  as  a  rule  or 
means  of  its  exercise.  See  Du  Pouseau  on  jurisdiction^  p.  6.  It  is 
of  the  first  importance,  in  this  investigation,  that  these  two  questions 
should  be  kept  separate,  so  as  to  avoid  the  error  of  deriving  a  juris- 
diction from  that  part  of  the  section  which  only  prescribes  the  nde 
by  which  the  jurisdiction  is  to  be  exercised,  and  at  the  same  time 
'  we  should  be  particularly  careful  not  to  deserve  the  jurisdiction  of 
the  officer  or  court  from  that  part  of  the  section  which  describes  the 
extraordinary  case  which  alone  will  justify  the  issuing  of  an  attach- 
ment. The  first  part  of  the  29th  section  describes  the  extraordinary 
case.  It  then  points  out  the  officer  who  shall  have  power  or  jurisdic- 
tion to  issue  the  attachment,  to  wit :  ^  some  Justice  of  the  Peace  of  the 
county  where  such  debtor  resides."  This  part  of  the  section  is  the  one 
and  the  only  part  which  describes  the  officer  or  court  who  has  power 
or  jurisdiction  to  issue  the  attachment,  and  affi>rd  the  inceptive  reme- 
dy for  that  extraordinary  case  described  in  the  first  part  of  the  section. 
Whoever,  then,  exercises  this  jurisdiction,  must  fill  the  description,  and 
be  indentical  with  the  person  described  in  that  part  of  the  section,  1.  6. 
some  Justice  of  the  Peace  of  the  county  where  the  debtor  readss. 
This  question  of  jurisdiction  is  precedent  to  and  parancxmnt  the 
question  by  what  rule  the  jurisdiction  shall  be  exercised,  that  is,  hj 
what  rule  the  remedy  shall  be  applied  after  (and  not  until  after)  tte 
jurisdiction  is  conceded*    When  the  question  of  jurisdiction  is  con- 
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ceded,  it  may  then  become  a  matter  of  enquiry  how  or  by  what  rule 
it  shall  be  exercised.  That  portion  of  the  section  which  prescribes 
what  shall  be  done  by  the  plaintiff  cannot,  and  ought  not,  to  be  re« 
ferred  to  as  a  source  of  jurisdiction,  (to  illustrate.)  This  court  derives  « 
its  jurisdiction  from  one  source,  to  wit:  the  constitution.  The  noode 
of  exercising  that  jurisdiction  is  derived  from  a  different  source — 
the  statutes.     Here  the  distinction  between  the  questions  is  bbvious. 

By  the  29th  section,  referred  to,  the  extraordinary  case  is  de- 
.scribed — the  jurisdiction  given,  and  the  mode  of  its  exercbe.  The 
questions  are  no  less  distinct  in  reference  to  the  Justice  of  the  Peace 
than  in  reference  to  the  court:  in  either  case,  no  inquiry  is  made  as 
to  the  mode  of  proceeding  until  the  question  of  jurisdiction  is  settled; 
and  it  would  be  equally  absurd  to  look  to  that  part  of  the  29th  section 
which  prescribes  the  rule  of  proceeding  for  the  jurisdiction  of  the 
justice,  as  to  look  to  the  law  prescribing  the  mode  of  proiieeding  in 
the  Supreme  Court  as  a  source  of  jurisdiction. 

So  with  regard  to  other  courts — their  jurisdiction  and  mode  of  pro- 
ceeding. If  the  above  reasoning  be  correct,  (and  that  it  is,  I  have 
much  confidence,)  two  consequences  must  follow:  First,  that  the  ques- 
tion by  what  rule  it  shall  be  exercised;  and  second,  if  there  be  any 
inconsistency  between  that  part  of  the  29th  section,  which  prescribes 
the  mode  of  proceeding,  and  that  part  which  confers  jurisdiction,  then 
the  clause  conferring  jurisdiction  must  govern,  and  so  much  of  the 
other  part  of  the  section  as  is  inconsistent  with  it,  must  be  inoperative. 

Suppose  the  necessary  precedent  facts  to  exist:  the  section  re- 
ferred to  says,  ^^  it  shall  be  lawful  for  such  creditor,  in  all  cases  where 
the  demand  shall  exceed  the  sum  of  fiiily  dollars,  to  apply  to  some 
Justice  of  the  Peace  of  the  county  where  such  debtor  resides."  What 
Justice  of  the  Peace  has  jurisdiction?  Surely  none  other  than  one 
who  fills  the  above  description,'  i.  e.  some  Justice  of  the  Peace  of  the 
county  where  such  debtor  resides;  and  this  is  consistent  with  the  first 
part  of  the  section  which  says,  '^  in  all  cases  where  any  person  has 
any  debt  or  demand  against  any  other  person  residing  in  this  Terri- 
tory;" both  evidencing  that  the  debtor  must  be  a  resident  of  the  Ter- 
ritory, and  of  some  county.    If  he  (the  debtor)  be  a  non-resident  of 

the  Territory,  he  is  not  subject  to  an  attachment.    If  he  is  not  a  rcti- 
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dent  of  6ome  couDty,  no  Justice  of  the  Peace  has  jurisdictioD.  Here 
the  jurigdiclion  over  the  subject  matter  is  whollj  governed  by  the 
place  and  person  ol  the  debtor,  and  by  either  the  place  or  persoo. 
Thus  the  Federal  Court  of  Arkansas  has  jurisdiction  over  subjects  in 
matters  of  debt;  but  this  only  attaches,  and  is  wholly  governed  by 
the  locality  of  the  debtor  In  Arkansas;  so  with  the  additional  fact 
that  the  plaintiff  is  a  resident  of  some  State;  and  these  facts  mnstap* 
pear  on  the  record. 

But  perhaps  it  mayl)e  said  that  the  affidavit  in  this  case  parsoes 
the  statute  strictly:  for  the  argument  sake,  be  it  so.  We  have  above 
endeavored  to  show  that  it  is  only  resident  debtors  that  are  subject  to 
this  process  of  attachment;  and  also  that  the  debtor  must  be  a  ren- 
dent  of  the  same  county  with  the  Justice  of  the  Peace,  before  the  juris- 
diction can  attach  and  be  exercised  by  the  Justice.  We  have  ako 
endeavored  to  show  that  the  question  of  jurisdiction  is  precedent,  and 
must  overreach  the  question  as  to  the  mode  of  proceeding;  and,  fur« 
ther,  that  if  there  be  any  inconsistency  between  these  two  parts  of 
the  section,  then  the  latter  must  yield  to  the  former. 

The  first  part  of  the  section  says,  ^^  in  all  cases  where  any  person 
has  any  debt  or  demand  against  any  other  person  in  thjs  Terriloiy." 
The  part  of  the  affidavit  which  speaks  of  the  locality  of  the  debtor, 
says,  ^^  and  that  he  has  good  cause  to  believe  that  the  said  defendant^ 
David  Roberts,  is  not  a  resident  of,  or  residing  in  the  Territory  of  Ar- 
kansas, so  that  the  ordinary  process  of  the  law  cannot  be  served  upon 
him,"  &c. 

These  are  inconsistent. 

That  part  of  the  section  which  describes  the  conduct  on  the  part  of 
the,  debtor,  which  will  subject  him  to  this  process,  says,  ^that  said 
debtor  has  removed  or  is  about  to  remove  himself  or  effects  out  of 
this  Territory,"  ^c.  The  affidavit  says  ^Uhat  said  defendant,  Da- 
vid Roberta,  is  not  a  resident  of,  or  residing  in  the  Territory  of  Ar- 
kansas." 

This  affidavit  is  not  an  equivalent  for  either  of  the  statements  op- 
posite. 

It  is  not  equivalent  to  the  statement  that  said  debtor  has  renaoved 
out  of  the  Territory;  for  this  implies  that  he  was  once  in  the  Teni* 
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tory;  that  leaves  no  implication  of  the  kind*    This  is  consistent  with 
the  first  part  of  the  section ;  that  is  not.     Again, 

The  section  sajs,  <^  it  shall  be  lawful  for  such  creditor,  in  all  cases 
where  the  demand  shall  exceed  the  sum  of  fifty  dollars,  to  apply  to 
•ome  Justice  of  the  Peace  of  the  county  where  such  debtor  resides." 
This  gives  power  or  jurisdiction  to  some  Justice  of  the  Peace  of  the 
county  where  such  debtor  resides,  &c.  The  affidavit  states  ^'  that 
said  defendant,  David  Roberts,  is  not  a  resident  of,  or  residing  in  the  . 
Territory  of  Arlcansas." 

The  affidavit  says  the  debtor  is  not  a  resident  of  the  State,  conse- 
qaently  could  not  be  a  resident  of  Lafayette  county;  wherefore,  no 
Justice  of  the  Peace  of  Lafayette  county  could  issue  the  attachment; 
that  is,  no  Justice  of  Lafayette  had  jurisdiction  in  the  case,  either  of 
the  person  or  subject  matter,  the  defendant  not  being  located  in  his 
county.  If  a  local  action  is  brought  in  a  wrong  county,  this  may  be 
pleaded  in  abatement  of  the  plaintiff's  writ,  as  well  as  to  the  jurisdic- 
diction,  and  if  it  appear  on  the  record,  the  defendant  may  demur,  or 
the  plaintiff  may  be  nonsuited.  Slory^s  Pleading  25,  where  1  Wils. 
165, 1  Cowp*  409,  is  referred  to.  This  proceeding  is  local  by  the 
statute,  i.  e.,  by  the  29th  section  it  is  local  to  the  county  where  the 
defendant  resides;  local  in  respect  to  the  residence  of  the  defendant; 
and  local  in  respect  to  the  jurisdiction  of  the  Justice.  Actions  may 
be  local  in  reference  to  the  subject  matter  of  the  suit,  as  in  real  ac- 
tions or  ejectments.  They  may  be  local  in  reference  to  the  person 
of  the  plaintiff  or  defendant.  The  first  are  so  by  the  common  law; 
the  latter  by  our  statute. 

The  argument,  so  far,  has  been  on  the  ground  that  the  affidavit 
strictly  pursued  the  statute*  Now  whatever  of  inconsistency  has 
been  exposed  in  the  above  arguqicnt,  it  will  be  for  the  defendants 
here  to  reconcile;  and  beitig  themselves  within  all  the  provisions  of 
the  29th  section,  at  least  within  that  which  confers  jurisdiction;  and 
they  must  jilso  show  that  the  debtor  was  such  a  resident"  of  the  Ter- 
ritory as  would  subject  him  to  this  process.  If,  in  their  anxiety  in  the 
affidavit  to  follow  the  words  of  the  statute,  they  have  led  the  substance 
to  grasp  at  the  shadow,  this  court  will  not  allow  them  to  make  that 
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shadow  a  justification  for  the  injury  which  thcj  have  conomitted  od 
tlie  property  of  the  plaintifls. 

But  I  will  now  endeavor  to  show  that  there  is  little  or  no  inconsistency 
in  the  29th  section,  and  that  <ill  the  inconsistency  is  in^  the  affidavit. 

That  part  of  the  29th  section  which  speaks  of  the  affidavit  to  be 
made  by  the  creditor  is  as  follows,  viz:  "  And  to  file  his  affidavit  in 
writing,  stating  that  the  person  (naming  him)  is  indebted  to  him  in  a 
sum  exceeding  fifty  dollars,  and  that  he  has  good  cause  to  believe 
that  the  said  defendant  is  not  a  resident  of  or  residing  in  this  Territo- 
ry, (as  the  case  may  he.)  so  that  the  ordinary  process,"  &c.  &c. 
Now  this  part  of  the  section  was  only  intended  as  a  form  to  direct  the 
creditor,  and  the  words  not  a  resident  or  residing  in  this  Territory,  , 
and  the  words  about  to  remove  himself  and  effects,  were  intended  as 
examples  to  illustrate  the  intention  of  the  Legislature,  for  the  words 
(as  the  case  may  be)  commands  that  the  affidavit  should  be  so  made 
as  to  conform  to  the  true  state  of  the  case,  and  to  comply  with  the  pre- 
vious requisitions  of  this  section;  by  adopting  this  construction, this  sec- 
tion is  relieved  of  all  apparent  incongruity,  and  a  sensible  effect  is 
given  to  all  parts  of  the  section. 

But  to  depart  from  this  construction  of  that  part  of  (he  29th  section 
which  describes  the  extraordinary  case  that  will  authorize  this  pro* 
ceeding,  to  wit:  "  In  all  cases  where  any  person  has  any  debt  or  de- 
mand against  any  other  person  in  this  Territory,  and  he  shall  have 
good  cause  to  believe  that  said  debtor  has  removed  or  is  about  to  re- 
move himself  or  effects  out  of  this  Territory,"  and  adopt  a  dificrent  one, 
and  perhaps  the  true  construction,  to  wit:  that  there  are  but  two  acts 
of  the  debtor  that  will  justify  the  issuing  of  an  attachment,  viz:  First, 
that  be  has  removed  himself  or  effects.  Second,  that  he  is  about  to 
remove  himself  or  effects  out  of  this  Territory,  &c.  Now  the  affida- 
vit in  this  case  will  not  satisfy  either  of  the  above  cases.  The  affida- 
vit which  states  that  David  Roberts  is  not  a  resident  of  or  residing  in 
the  Territory  of  Arkansas,  so  that,  &c.,  is  not  equivalent  to  the  case 
of  the  debtor  having  removed  himself  or  effects.  Nor  is  it  equivalent 
to  the  case  of  the  debtor  being  about  to  remove  himself  or  effects  out 
of  the  Territory*  The  counsel  for  the  plaintiffi  must  again  insist  that 
the  specification  in  that  part  of  the  29th  section  which  refers  to  the 
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form  of  the  affidavit  was  there  inserted  by  way  of  example,  and  not 
to  be  adopted  in  all  cases,  but  that  the  affidavit  should  be  so  varied 
as  the  case  requires,  and  to  show  a  state  of  the  case  as  is  described  in 
the  first  part  of  the  said  section.  The  counsel  would  here  refer  to  a 
preceding  part  of  this  argument  and  to  the  authority:  exparte  Schroc' 
der^  6  Cow.  603;  1  Wend.  44;  2  Kent  Com.  402,  where  it  is  laid 
down  that  an  attachment  cannot  issue  against  a  debtor  who  resides 
odt  of  the  Territory, 

Another  construction  may  be  given  to  the  first  part  of  the  29th  sec- 
tion; t.  e.j  that  this  part  of  the  section  provides  for  four  cases:  First, 
where  the  debtor  has  removed  himself  out  of  the  Territory:  Second, 
where  he  has  removed  his  efiects  out  of  the  Territory:  Third,  where 
he  is  about  to  remove  himself  out  of  the  Territory :  Fourth,  when  he 
is  about  to  remove  his  efiects  out  of  the  Territory. 

This  construction  will  not  help  the  defendants,  for  the  affidavit  is 
equally  inapplicable  to  either  of  these  cases.  It  cannot  be  pretended 
that  it  will  apply  to  either  of  the  three  last  cases,  and  it  will  not  ap- 
ply or  satbfy  the  first  because  thiit  case  is  a  case  of  removal,  and 
implies  that  the  debtor  was  once  a  resident  of  the  Territory,  where- 
as,  the  affidavit  states  him  to  be  not  a  resident  of  the  Territory,  and 
leaves  no  implication  that  he  ever  was  a  resident;  but  even  such  an 
implication  would  not  secure  against  the  positive  requisition  of  the 
section  which  declares  that  the  debt  or  demond  must  be  against  some 
other  person  in  the  Territory.  For  let  it  be  remembered  through  the 
whole  of  this  argument,  that  the  recitation  of  the  affidavit  in  the  at- 
tachment proves  affirmatively  that  David  Roberts,  the  defendant  ia 
that  proceeding,  wjis  not  a  resident  of  or  residing  in  the  Territory  of 
Arkansas,  whereas  the  section  referred  to  gives  this  procc  ss  by  a  Jus- 
tice of  the  Peace,  only  in  cases  when  the  creditor,  i.  e.,  any  person, 
holds  a  debt  or  demand  against  a  debtor,  i.  e.  against  any  other  per- 
son in  this  Territory,  and  it  is  not  shown  in  the  attachment,  or  else- 
where, that  the  plaintifis  in  attachment  were  residents  of  the  Territo- 
ry of  Arkansas.  Now,  may  a  non  resident  creditor  sue  out  this 
process  against  a  non  resident  debtor  who  may  have  property 
in  the  Territory?  It  is  respectfully  urged  that  he  cannof;  that 
floch  arc  not  the  persons  expressly  described  in  the  said  29th  sec- 
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tioD — ^this  is  Dot  the  meaniDg  and  iDtention  of  the  Legislature,  but  if 
80,  what  Justice  of  the  Peace  will  have  the  power,  i*  e.,  the  jurisdic^ 
tion  to  issue  the  process?  This  29th  section  requires  that  the  applica- 
tion shall  be  made  '^  to  some  Justice  of  the  Peace  in  the  count j  where 
such  debtor  resides.^'  May  some  Justice  of  the  Peace  for  the  countj^ 
where  the  property  of  the  debtor  is  found  issue  this  process.  Such  a 
Justice  of  the  Peace  is  not  the  officer  contemplated  or  described  bj 
the  said  section,  the  jurisdiction  or  power  does  not  attach  to  a  Jus- 
tice of  the  Peace  for  the  county  where  the  debtor^s  property  may  be 
found,  but  to  a  Justice  of  the  Peace  where  the  debtor  resides.  There 
is  a  strong  implication  in  this  section  that  the  plaintiff*  or  creditor 
should  be  a  resident  of  the  Territory  as  well  as  the  debtor:  and  shall 
it  be  ^aid,  no,  justified  and  sustained  by  our  tribunals  of  legal  justice, 
that  a  non  resident  may  come  into  the  (then)  Territory,  and  finding 
another  non  resident's  property  here,  subject  that  property  to  this 
harsh  and  extraordinary  process,  without  the  knowledge  of  the  debt- 
or, without  his  having  the  opportunity  or  power  of  making  defence. 

There  are  certain  immutable  principles  of  justice  inherent  in  the 
nature  of  man — principles  which  are  traced  upon  the  tablet  of  the 
human  breast  by  the  hand  of  unerring  wisdom;  principles  which  are 
set  forth  by  the  Constitution  of  your  own  State  as  inherent  and  inde- 
feasible— principles  which  are  ingrafted  upon  the  Constitution  of  the 
United  States — principles  which  declare  that  no  one  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law.  Process 
which  the  plaintiff  shows  himself  legally  entited  to  demand  and  use — 
process  to  which  the  defendant  may  be  legally  subjected  ^process 
issued  by  an  officer  or  legal  tribunal  legally  constitued  for  that  purpose, 
and  to  whom  the  defendant  is  legally  amenable. 

What  would  be  the  proper  affidavit  in  the  several  cases  which  might 
arise  under  the  29th  section?  I  will  endeavor  to  give  to  the  court 
what  would  be  the  proper  affidavit.  It  should  show  that  the  debtor 
was  at  the  time,  or  lately  had  been,  a  resident  of  the  Territory,  and 
that  he  has  removed  or  is  about  to  remove  himself,  or  is  about  to  re- 
move his  effects,  out  of  this  Territory. 

So  far  as  the  conduct  of  the  debtor  is  concerned  there  are  three 
causes  enumerated  in  this  section,  which  will  justify  the  issuing  an  at- 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS.  427 

Jooes,  and  others,  against  Buzzard  and  Hemdon. 

tachment.  FirBt,  that  he,  the  debtor  has  removed:  Second,  that  be 
is  about  to  remove  himself:  Third,  that  he  is  about  to  remove  his  ef- 
fects out  of  this  Territorj  so  that  the  ordinary  process  of  law  cannot  be 
served,  &c.  If  the  first  cause  is  the  one  relied  on  then  the  affidavit 
should  be  that  he,  said  debtor,  has  removed  himself  out  of  the  Ter- 
ritory, &;c.  If  the  second  cause  is  the  one  relied  on,  then  the  affida- 
vit should  state  the  fact  that  he  is  about  to  remove  himself,  &c.,  and 
so  of  the  third  cause. 

The  statute  ought  to  be  strictly  pursued,  this  being  a  summary  and 
extraordinary  remedy  in  special  cases*  I  Mar.  355;  2  Mar*  350. 
And  if  ail  inferior  jurisdiction  can  take  nothing  by  intendment,  that  is  by 
construction,  then  the  moment  that  we  ha^e  to  resort  to  construction  or 
intendment,  that  moment  we  give  up  the  question.  3  Salkj  330* 
Cuilam  V8.  Hardisty. 

This  statute  clearly  describes  the  debtor,  and  what  acts,  so  far  as 
he  is  concerned,  will  subject  him  to  this  process,  it  then  directs  what 
to  be  done  on  the  part  of  the  plaintiff.  First,  he  must  show  that  the 
debtor  was,  or  is  a  resident  of  the  Territory,  subject  by  his  acts  to 
this  processs;  that  he  apply  to  some  Justice  of  the  county  where  the 
debtor  resides,  &c.  This  part  of  the  section  defines  what  Justice 
shall  have  power  to  issue  the  process.  If  the  debtor  v^bb  not  a  resi- 
dent of  any  county,  (i*  e.,)  if  he  was  not  a  resident  of  or  residing  in 
this  Territory,  then  no  Justice  had  jurisdiction,  it  as  well  attached  to 
a  Justice  of  Hempstead  or  Washington  county,  as  to  a  Justice  of  La- 
fayette. 

An  attachment  must  be  sued  out  froip  a  Justice  of  the  Peace  of  the 
county  where  the  debtor  resides.  2  Marshall^  451.  And  the  debtor 
must  be  a  resident  of  the  State.  Ex-parU  SchroedeTj  6  Cow.  603;  1 
Wend.  44;  2  Kent  Com.  402. 

'if  jurisdiction  over  the  subject  matter  may  be  limited  by  the  place, 
according  to  the  principle  before  adverted  to,  then  here  is  an  instance 
where  the  jurisdiction  of  the  subject  matter  is  limited  by  the  counfy, 
and  only  attaches  by  the  concurrent  circumstances  of  the  Justice  of 
the  Peace  and  the  debtor  residing  in  the  same  county  at  the  time  the 
application  is  made.  Again,  the  debtor  and  creditor  must  be  both 
residents  of  die  Territory,  at  least  the  debtor  must,  and  be  must  be 
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about  to  remove  himself  or  effects  out  of  the  Territory,  or  must  ba?e 
removed.  In  all  these  cases,  clearly  implying  that  the  defendant 
must  at  som^  time  have  been  a  residSbt.  The  affidavit  in  the  case 
before  the  court,  does  not  show  that  the  defendant,  in  this  case,  was 
a  resident  of  the  Territory  at  any  time,  but  on  the  contrary ,  shows  that 
he  was  a  non  resident.  The  three  acts  of  the  defendant,  any  one  of 
which  will  suffice,  the  other  necessary  circumstances  concurring,  are 
that  the  defendant  has  removed,  or  is  about  to  remove  himself,  or  is 
about  to  remove  his  effects  out  of  the  Territory.  Now  will  the  affida- 
vit stating  that  the  defendant  is  not  a  resident  of  or  residing  in  the 
Territor)',  so  that  (he  ordinary  process  of  law  cannot  be  served  on 
him,  fill  any  of  the  foregoing  pre-requisites?  It  is  not  equivalent  to  a 
statement  that  the  defendant  is  about  to  renrK>ve  himself  or  effects.  Is 
it  equivalent  to  a  statement  that  the  defendant  has  redfioved?  Surely 
it  cannot  be  so  taken.  One  is  the  statement  of  a  fact  which  is  made 
up  of  action,  and  the  fact  that  the  defendant  was  once  a  resident; 
the  other  is  the  statement  of  a  fact  that  embodies  only  the  pas- 
sive existence  of  the  defendant  out  of  the  Territory,  and  leaves  no  im- 
plication that  he  was  ever  was  in  the  Territory.  In  the  constructioQ 
of  statutes  four  principal  rul^s  are  laid  down  and  recognized  by  courts 
of  experience  and  ability.  First,  what  was  the  law  before  the  making 
of  the  act?  Second,  what  was  the  evil  for  which  there  was  no  reme- 
dy? Third,  what  remedy  did  the  statute  intend  to  give?  Fourth, 
the  true  reason  of  the  remedy.  Further,  as  a  rule  of  expositjoo, 
statutes  are  to  be  construed  in  reference  to  the  principles  of  the  com- 
won  law.  For  the  law  rather  infers  that  the  act  did  not  ititend  io 
make  any  alteration  in  the  comnK>n  law,  other  than  that  what  is  spe- 
cified. See  Dwarris  on  Statutes^  ix.  Law  Library,  construction  of 
statutes,  43.  These  rules  apply  with  accumulated  force  to  courts  and 
officers  exercising  a  special  and  limited  jurisdiction,  and  to  special 
and  peculiar  laws  arising  out  of  statutes  made  for  special  cases,  not 
known  to  the  common  law. 

To  apply  these  principles,  and  first,  it  cannot  be  denied,  but  that 
that  the  proceeding  by  attachment,  as  exercised  under  the  statute,  ii 
a  proceeding  not  arising  out  of  the  common  law,  but  peculiar,  special^ 
limited  and  extraordinary  in  its  origin,  application^  and  effect*    Then 
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first  as  to  the  evil.  Owing  to  the  sparse  settled  state  of  the  country, 
and  large  geographical  extent  of  the  counties,  a  debtor  could  remove 
hinnself  or  eflects  out  of  the  countj,  nay,  out  of  the  State,  before  the 
creditor  could  obtain  process  from  the  Clerk  under  the  first  section  of 
the  act.  And,  therefore,  the  twenty-ninth  section  of  the  act  was  in- 
tended to  afibrd  a  more  speedy  remedy  with  regard  to  persons  who 
were  residents,  and  had  property  in  the  county. 

A  thing  within  the  intention  is  as  much  much  within  the  statute  as 
if  it  were  within  the  letter,  and  a  thing  within  the  letter  is  not  within 
the  statute  if  contrary  to  the  intention  of  it.  15  J.  R.  379,  The  Peo- 
w.  Utica  Ins,  Co. 

By  adverting  to  the  first  section  of  the  act,  it  will  be  found  that  this 
remedy  under  that  section,  was  not  confined  to  resident  debtors,  but 
by  a  liberal  construction  might  be  made  to  apply  to  non  residents, 
but  surely  the  29th  section  by  the.  most  liberal  construction  cannot  be 
made  to  apply  to  non  residents.  The  words  of  the  29th  section  con- 
fine the  remedy  to  debtoi-s  in  the  Territory,  besides  the  jurisdiction 
only  attaches  to  a  Justice  of  the  Peace  for  the  connty  where  the 
debtor  resides.  To  illustrate  the  foregoing  principles,  see  Hardin^  95, 
65,  342;  1  Mar.  351;  2  Mar.  151,  35U;  2  Caines  Rep.  317;  Fitz- 
gerald's case^  15  J.  B.  196.  A  Justice  of  the  Peace  cannot  issue  an 
attachment  against  a  debtor  who  resides  in  another  county.  Exparte 
Schroeder,  6  Caw.  603;  1  Wend.  44;  2  Kent  Com.  402. 

It  is  a  clear  and  salutary  principle  that  inferior  jurisdictions,  not 
proceeding  according  to  the  course  of  common  law,  are  confined 
strictly  to  the  authority  given  them  in  every  instance.  1  J.  C.  20; 
10  J.  R.  161;  6  Wend.  440;  7  J.  R.  77;  6  Cow.  224,  234;  5  Wheat. 
116;  3  Cow.  208;  1  Saund.  74  and  note;  19  J.  R.  31,  39;  20  J.  R. 
207;  Willes,  199,  30,  122;  3  Ball.  382;  4  Ball  8,  12;  1  Cranch, 
343;  2  Cranchy  1;  Fisher  vff.  Hall  and  Childress^  1  Ark.  Rep.  278; 
2  Bacon^  Execution^  P.;  1  Salk,  408;  3  Salk,  320,  Guillam  vs.  Har- 
duty,  5  Monroe,  388;  1  J.  J.  Mar.  407;  5  Wend.  170;  15  J.  R.  196; 
9  Cowen  227,  Latham  vs.  Edgerton;  3  Cranch^  355;  1  Wendell^  215, 
Gold  vs.  Biseel. 

Another  objection  to  the  writ  is,  that  it  does  not  specify  the  sum  for 

which  it  issued  with  sufficient  certainty. 

54 
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Every  attachmcDt  must  state  the  nature  of  the  demand  so  specially 
that  a  recovery  thereon  will  bar  a  subsequent  demand  for  the  same 
cause.     Hardin  95,  note. 

Would  an  ordinary  writ,  declaration,  or  judgment,  or  execution^ 
be  good  with  a  statement  of  the  sum,  as  in  this  case,  one  thousand 
dollars  or  thereabouts* 

The  29th  section  has  the  following  provisions,  viz:  "^Whereupon  it 
shall  be  the  duty  of  said  Justice  to  issue  a  writ  of  attachment,  return- 
able to  the  next  Circuit  Court  for  the  county  in  which  'he  reudes^ 
commanding  the  SherifiT,  or  Constable  of  his  township^  to  attach  the 
said  defendant  by  all  and  singular  his  lands  and  tenements,  goods 
and  chattels,  moneys,  credits  and  efiects,  as  is  provided  in  the  first 
section  of  an  act,^'  &c.  On  turning  to  the  first  section  of  the  act^ 
thb  language  is  found  after  other  words,  "  returnable,  as  other  wnts^ 
to  the  Circuit  Court  for  said  county  commanding  him  to  attach  the 
said  defendant  by  all  and  singular  his  lands  and  tenements,  goods, 
chattels,  moneys,  credits  and  effects,  or  so  much  jthereof  as  shall  be 
sufficient  to  secure  the  debt,''  &c« 

The. attachment  is  for  one  thousand  dollars,  or  thereabouts;  this  is 
uncertain.  The  statute  requires  that  the  sum  should  be  specified, 
and  must  be  sworn  to.  By  the  authorities,  the  attachment  is  an  exe- 
cution or  (juasi  an  execution,  and  either  character  should  be  certain 
as  to  the  sum.  The  affidavit  stands  in  place  of  a  judgment,  and  must 
embody  the  same  certainty  as  a  judgment;  and  this  certainty  is  ne- 
cessary, not  only  with  regard  to  the  sum,  but  to  all  matters  necessary 
to  be  set  forth  in  the  judgment  and  execution.  Again,  an  attach- 
ment should  not  state  an  alternative  cause  for  suing  it  out.     Hardin 

65.  ; 

^^  When  an  inferior  court  has  no  jurisdiction  of  the  subject  matter, 
or  having  it»  has  no  jurisdiction  of  the  person  of  the  defendant,  all 
its  proceedings  are  absolutely  void.  Neither  the  members  of  (he 
court  nor  the  plaintiff*,  (if  he  procures  or  assists  in  the  proceeding,) 
when  presented  by  a  party  aggrieved  thereby,"  are  protected  by  the 
said  proceedings.  5  Wend.  172,  il^'c;  10  Mass.  R.  260,  Barker  vs. 
Root.    And  if  the  proceedings  be  void  for  any  cause,  they  will  afford 
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tK>  justification.  Cunningham  vs.  Brooklin^  8  Cbzo.  178,  to  the  Bame 
parport.     3  Cranch  331,  Wise  vs.  Withers. 

In  conclusion,  the  proceeding  by  attachment  is  at  the  will,  and 
sibould  be  at  the  responsibility  of  the  plaintiff;  therefore,  if  this  pro- 
cess  be  wrongflilly  sued  out,  he  should  be  h6ld  to  answer  for  all  the 
damages. 

In  this  case  the  defendant,  not  being  a  resident  of  the  Territorj, 
was  not  subject  to  this  extraordinary  proceeding.  It  was  not  issued 
by  an  officer  residing  in  the  county  where  the  debtor  resided;  the 
defendant  was  not  stated  to  be  indebted  in  any  specific  sum.  The 
Dature  of  the  demand  is  not  stated  so  as  to  bar  a  subsequent  demand 
lor  the  same  cause;  and  all  these  objections  appear  on  the  face  of  the 
record.  The  plaintifi&  in  error,  therefore,  think  they  have  a  just 
and  legal  right  to  claim  a  reversal  of  the  judgment  in  this  cause. 

PiKB  &  Cocke,  Contra: 

The  first  question  presented,  and  on  which  it  is  apprehended  the 
plaintiffi  principally  rely,  is  as  to  the  admissibility  of  the  writ  of  at- 
tachment as  evidence  in  the  defence. 

This  question,  it  seems,  might  be  disposed  of  by  one  suggestion — 
that,  inasmuch  as  the  plainti£&  set  out  the  substance  and  effect  of  the 
writ  ia  their  second  count,  the  defendants  were  clearly  entitled  to  read 
it  in  evidence,  and  to  have  the  benefit  of  any  misdescription  thereof, 
or  variance  between  it  and  the  count.  Nothing^can  be  clearer  than 
bis  position. 

But  the  defendants  relied  upon'it  as  evidence  under  the  first  count 
also,  and  do  not  object  to  meeting^  the  whole  ^question  which  the 
plaintiffs  desire  to  present  to  the  court. 

Two  principal  objections  were  taken  to  the  introduction  of  the  writ 
in  the  cou|t  below,  and  have  also  been  raised  here.  They  are, 
first,  that  a  writ  of  attachment,  under  the  law  then  in  force,  could  not 
issue  except  for  a  debt  certain;  and  not  for  damages;  and  in  any 
event,  not  upon  a  claim  based  on  damages  arising  from  a  tort,  as  thi» 
was  claimed  to  be:  and  also  that  the  declaration  filed  in  the  cade, 
apon  the  return  of  the  writ,  was  in  casej  and  as  the  writ  could  only 
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issue  to  eDforce  the  performance  of  coDtracts  or  secure  the  damages 
arising  from  breach  of  contract,  therefore  the  writ  had  innproperly  is- 
sued, and  could  be  no  defence*  The  second  objection  was  based 
upon  the  29th  section  of  the  former  attachment  law,  Steele^  8S,  and 
was  that  as  the  attachment  could  only  issue  to  the  county  "  where  (he 
debtor  resides,"  and  as  the  affidavit  showed  that  Roberts  was  not 
then  residing  in  the  county  of  Lafayette,  therefore  the  writ  was  void. 

We  shall  examine  these  questions  in  the  order  in  which  they  are 
presented,  but  desire  first  to  ascertain  that  the  writ,  if  valid,  and  pro- 
perly issued,  was  admissible  under  the  first  count,  and  upon  the  plea 
of  the  general  issue. 

The  general  doctrine  upon  this  point  is  thus  laid  down  by  Saund- 
ers, (1  PL  and  Ev.  345.)  "  In  an  action  on  the  case,  the  general  is- 
sue, ^  not  guilty  of  the  grievances,'  puts  in  issue  all  the  averments  of 
the  declaration;  and  whatever  will,  in  equity  or  conscience,  accord- 
ing to  the  existing  circumstances,  preclude  the  plaintiff  from  recover- 
ing, may  be  given  in  evidence  by  the  Defendant  under  this  plea;  be- 
cause the  plaintiff  must  recover  upon  the  justice  and  conscience  of  his 
case,  and  that  only.  1  Ch.  Plead.  432."  And  he  further  lays  it 
down  that  under  this  plea  the  defendant  ^^  may  not  only  put  the  plain- 
tiff upon  proof  of  the  whole  charge  contained  in  the  declaration,  but 
may  give  in  evidence  any  justification  or  excuse  of  it,  or  show  a  former 
recovery,  release,  or  satisfaction.  See  Bird  vs.  Randall^  3  jBurr. 
1373;  Barber  vs.  Dixon,  1  Wils.  44;  Brown  vs.  Best,  I  Wi/s.  175. 

So  in  trover,  under  the  general  issue,  the  defendant  may  show  any 
gound  of  defence  which  proves  that  the  conversion  was  lawful,  or  that 
trover  is  not  maintainable.     2  Saund.  PL  and  Ev.  872. 

These  principles  being  established,  and  the  gist  of  the  action  being 
the  wrongful  conversion,  it  follows,  that  to  show,  under  the  general  is- 
Bue,  that  the  property  was  taken  by  virtue  of  a  writ,  regularly  issued, 
and  upon  sufficient  premises,  and  regularly  served,  would  at  once  ne- 
gative the  right  of  the  plaintiffs  to  recover. 

The  record,  as  it  has  come  up  here,  exhibits  the  naked  fkct,  that 
the  defendants  were  permitted  to  read  the  writ  of  attachment.  The 
affidavit  on  which  the  writ  issued,  the  attachment  bond,  and  the  re- 
turn of  the  Sheriff  are  made  no  part  ^f  the  record,  by  bill  of  ezcep- 
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doD  or  otherwise,  although  thej  are  irregularly  copied  by  the  Clerk 
kito  the  transcript.  See  Lenox  vs.  Pike^  ante.  This  being  the 
case,  the  plaintiflfs  fail  to  show  to  the  court  here,  either  that  the  writ 
was  improperly  issued,  or  irregularly  served,  and  therefore,  as  this 
court  will  now  make  every  presumption  in  favor  of  the  decbion  of 
the  court  below,  and  hold  it  to  be  right  until  the  contrary  is  made 
affirmatively  to  appear,  it  must  here  be  taken  that  the  writ  must  have 
had  some  bearing  upon  the  case,  and  was  properly  admitted  in 
evidence. 

But  although  it  is  undoubtedly  true  that  upon  this  ground  alone  the 
decision  of  the  court  must  of  necessity  be  sustained,  yet  we  have  no 
objection  to  meet  the  question  in  the  same  manner  as  though  the  affi- 
davit, bond,  and  return,  were  part  of  the  record  here,  and  shall  pro- 
ceed to  do  so. 

First,  then,  it  is  objected  that  the  writ  issued  upon  a  cause  of  action 
which  could  not,  by  the  statute  then  in  force,  warrant  the  issuance  of 
such  a  writ:  that  it  was  issued  in  an  action  for  damages,  founded  on 
and  arising  from  a  tort,  and  was  not  for  a  debt  certain,  for  which 
alone,  it  is  contended,  attachment  would  lie.  What  form  of  action 
was  adopted  in  the  Circuit  Court,  at  the  return  of  the  writ,  (till  which 
time  it  was  not  necessary  to  Gle  the  declaration,)  does  not  appear;  for 
the  form  of  action  no  where  appears  in  the  writ;  and  we  have  a  right 
to  claim  that  the  declaration,  when  filed,  was  in  assumpsit. 

Great  stress  is  laid  upon  the  position  that  the  damages  claimed  in  the 
case  arose  from  a  tort — but  this  is  altogether  a  mistake.  The  dam- 
ages arose  from  a  breach  of  promise,  implied  from  the  consicleration 
of  hire,  and  assumpsit  is  the  natural  and  appropriate  action  for  the  re- 
•covery  of  such  damages.  It  is  true  that  such  a  breach  of  promise 
may  also  be  the  foundation  of  an  action  on  the  case,  ex  quasi  am- 
tractu^  and  a  party  is  allowed  to  declare  either  way.  See  1  Saund. 
PL  and  Ev.  337;  per  Abbott,  C.  J.,  in  Burnett  vs.  Lynch^  5  B.  ^  C. 
702;  Govett  vs.  Radnxdge^  3  East  70.  The  case  last  cited  was  against 
a  common  carrier  who  was  alleged  to  have  loaded  a  certain  hogshead 
of  treacle  on  a  cart  for  reasonable  reward  paid  to  him  and  two  other 
defendants;  and  that  the  three  hs^d  so  negligently  conducted  them- 
selves in  the  loading  of  it  that  it  was  staved  and  the  treacle  lost.     It 
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was  an  action  of  case,  and  a  verdict  of  not  guilty  was  found  as  to  the 
two  other  defendants,  and  of  guiltj  as  to  Radnidge.  A  motion  was 
made  to  arrest  the  judgment,  and  the  ground  taken  was  that  the  cause 
of  action  was  quasi  ex  coniractu^^  and  so  the  finding  of  not  guiltj  as  to 
two  defendants  negatived  the  joint  contract,  and  there  could  be  oo 
judgment  on  the  verdict  against  the  third.  To, establish  this  positioDy 
the  case  of  Boson  vs.  Sandford,  2  Shower,  478 ;  2  Salk,  440 ;  3  Leo.  258, 
and  3  Mod.  321,  was  quoted,  which  was  an  action  in  case  against  ship 
owners,  who  had  agreed  to  carry  goods  for  freight,  and  suffered  them 
to  be  damaged.  In  that  CEise,  it  is  said  in  Shower,  that  *<  the  Lord 
Chief  Justice  seemed  to  be  of  opinion  that  all  the  owners  should  have 
been  joined''— ^and  in  Salkeld,  that  ^\  the  court  held  that  this  was  not 
an  action  ex  delicto,  but  ex  quasi  contractu,  and  that  it  was  not  the  con- 
tract of  one  but  of  all;  that  there  was  no  other  tort  but  the  breach  of 
trust;  therefore  the  court  gave  judgment  for  the  defendant  because 
all  the  owners  were  not  joined."  Leoinz  states  further  that  Holt, 
C.  J.  held,  that  the  owners  were  not  chargeable  as  trespassers,  for  then 
one  of  them  might  be  charged  alone,  but  in  point  of  contract,  upon 
their  receipt  of  goods  to  be  carried  on  hire.  Lord  Kenton,  in  Bud- 
die  V5.  Wilson,  6  T.  R*  373,  expressed  the  same  opinion;  aord  it  was 
upon  these  authorities  contended  in  Govett  vs,  Radnidge,  that  an  ac- 
tion against  a  common  carrier  for  neglect,  &c.,  was  essentially  an 
action  ex  contractu,  or  at  least  ex  quasi  contractu.  But  Lord  Ei^len- 
BOROUGH,  upon  the  authority  o(  Dickon  vs.  Clifton,  2  Wils.  319,  held 
that  the  party  might  consider  either  way,  either  as  a  neglect  of  duty 
or  a  breach  of  promise. 

The  writ  then,  which  is  here  questioned,  did  not  issue  upon  a  cause 
of  action  ex  delicto  at  all,  but  the  damages  claimed,  were  claimed  as 
resulting  from  a  breach  of  promise. 

Let  us  now  examine  the  statute,  and  see  whether  such  a  writ  cooM 
issue  upon  a  claim  for  damages,  as  well  as  for  a  debt  certain.  It  wil 
be  found  in  Steele,  p*  88,  sec.  29;  and  it  provides  that  in  all  cases 
where  any  person  has  any  debt  or  demand,  &c.,  upon  affidavit  that  tht 
person  is  indebted  to  him  in  a  sum  exceeding  fifty  dollars,  6lCj  be 
may  sue  out  bis  writ  before  a  Justice  returnable  to  the  Circuit  Court 
Clearly  this  is  not  restricted  to  a  debt  certain.    It  extendi,  in  iti 
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terms,  to  ^^  any  debt  or  demand^^  and  no  form  of  action  is  required  to 
be  named  in  the  writ.  True  the  affidavit  must  run,  that  the  defend- 
ant  is  indebted^  and  so  it  did  in  this  case,  but  we  shall  see  that  this  is 
of  no  importance,  nor  does  it  carrj  the  consequences  imagined  by  the 
plaintifl&* 

In  Pennsylvania,  bj  the  act  of  1705,  the  writ  of  foreign  attach- 
ment was  given  for  the  ^^  restitution  of  debts  contracted  or  owing.'*'*  See 
Serg.  on  attach*  286.  Under  this  law,  it  is  laid  down  bj  Sei^eant^ 
that  a  writ  of  attachment  will  issue  in  that  State  in  other  actions 
than  those  of  debt  and  detinuew  And  he  remarks  that  ^'  although,  ac- 
cording to  a  strict  and  literal  construction  of  the  act  of  assembly,  the 
foreign  attachment  is  conBned  to  cases  of  debt,  yet  as  this  is  not  the 
only  case  within  the  mischief  intended  to  be  remedied  by  this  law, 
the  construction  given  to  it  is  of  a  more  extensively  remedial  nature.'' 
Serg.  43.  And  in  Fisher  vs.  Consequa^  2  Wash.  C.  C.  R.  382,  where 
a  writ  of  attachment  had  issued  under  the  same  law  upon  a  demand 
fi>r  unliquidated  damages,  it  was  contended  for  the  defendant  that 
neither  by  the  custom  of  London,  nor  under  the  act  of  assembly,  could 
a  foreign  attachment  lie,  except  in  cases  of  debt.  Wa8hinotoN|. 
Judge,  admitted,  that  according  to  the  strict  and  literal  construction 
of  the  act,  the  writ  was  confined  to  cases  of  debt.  But  he  observed 
that  *^  this  is  a  remedial  law,  and  ought,  upon  the  soundest  principles 
of  construction,  to  be  so  extended  as  to  remove  the  mischief  and  ad- 
vance the  remedy."  He  decided  that  a  demand  might  be  a  debt 
within  the  meanibg  of  the  act,  although  unliquidated,  if  it  arose  out 
of  a  contract,  and  if  the  measure  of  damages  was  such  as  the  plain- 
tiff could  by  affidavit  aver  to  be  due;  and  further,  that  the  remedy 
embraced  demands  which  could  be  enforced  by  an  action  in  the 
case,  as  contradistinguished  from  actions  of  assumpsit. 

So  in  Lenoxj  et  al.,  vs.  Howlandf  et  al.^  3  Caines  R.  257,  323, 
which  was  an  action  for  damages  sustained  by  the  running  ashore  of 
a  vessel  of  the  defendants,  laden  with  goods  of  the  plaintiffi,  by  the 
negligence  or  misbehavior  of  the  captain,  whereby  the  goods  were 
damaged;  and  in  which  case  a  writ  of  attachment  had  isnied,  under 
a  statute  of  New- York,  which  required  an  affidavit  that  the  defend- 
aol  was  indebted  to  the  plaintiff  in  the  sum  of  one  hundred  doUais  or 
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upwards;  Livingston,  Judge,  said  that  although  such  affidavit  was 
required,  yet  it  did  not  follow  "  that  the  demand  is  to  be  so  certaia  as 
to  fall  withia  the  technical  definition  of  a  debt,  or  as  to  be  susceptible 
of  liquidation  without  the  intervention  of  a  jury."  "  The  law,"  said 
he,  "is  remedial,  and  should  be  so  construed  as  to  embrace  as  manj 
cases  as  possible.  Being  indebted^  is  synonimous  with  awing;  it  is 
sufficient,  therefore,  if  the  demand  arise  on  contract."  In  support  of 
this  opinion  he  mentioned,  that  the  16th  section  of  the  law  spoke  of 
any  claim^  debt  or  demand;  and  on  the  2 1st  section,  by  which  it  is 
provided  that  the  attachment  should  be  superceded,  if  the  debtor 
would  give  security  to  appear  and  plead  to  any  action  to  be  brought 
against  him,  in  any  court  of  law  or  equilt/.^^  So  our  statute  mentions 
"  any  debt  or  demand.'*'*  He  further  said,  "  nor  ought  the  form  of  de- 
claring to  vary  the  case.  Nor  can  the  difficulty  of  ascertaining  the 
precise  damages  make  any  difference.  If  a  carpenter  contracts  to 
build  a  house  for  a  given  sum,  and  does  it  so  negligently  that  it  fails  the 
very  next  day  it  is  finished,  aifd  then  absconds,  possessing  a  large  pro- 
perty, it  would  be  strange  that  I  should  have  no  remedy,  because  it 
is  necessary  to  declare  against  him  for  a  mis-feasance  or  non-feasance, 
or  because  it  may  require  some  little  calculation  to  settle  the  dama- 
ges. Th^  substantial  inquiry,  in  this  stage  of  the  proceeding,  mast 
be  to  ascertain  whether  the  party  has  a  legal  claim  arising  on  con- 
tract, not  by  what  kind  of  action  it  is  to  be  enforced."  And  there- 
fore he  concluded  that  "as  the  demand,  then,  is  founded  on  contract, 
itxan  be  of  no  importance  in  what  way  the  injury  arose,  nor  can  we 
say  it  is  of  a  kind  not  to  support  the  attachment." 

The  other  objection  to  the  writ  scarcely  merits  a  remark.  It  is 
that  the  affidavit  does  not  show  that  Roberts  was  residing  in  Lafay- 
ette county  when  the  writ  issued.  It  is  true  that  the  law  provides  that 
the  plaintiff  may  apply  to  "  some  Justice  of  the  Peace  for  the  county 
where  the  debtor  resides*^ — but  this  cannot  mean  that  the  debtor 
shall  be  residing  there  when  the  affidavit  is  made,  because  the  writ 
18  givciD  whenever  the  defendant  has  remtned  o\xi  of  the  Territory  and 
upon  affidavit  that  he  *«  is  not  a  resident  of  the  TerritoryJ*^  It  may 
mean  some  Justice  of  th6  county  where  the  debtor  has  usually  re- 
sided.   Nor  could  the  plaintiff  be  required  to  swear,  first  that  bk 
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debtor  was  a  non-resident  of  the  State,  and  then  in  the  same  breath, 
that  he  was  then  residing  in  the  county.  Moreover,  admitting  that 
the  attachment  couJd  only  issue  in  the  county  wl^ere  the  defendant 
last  resided,  as  in  Kentucky,  still  it  was  not  necessary  for  the  writ  to 
contain  any  allegation  on  that  point;  and  if  the  debtor  had  not  been 
last  a  resident  of  the  county  where  it  issued,  the  defendant  could  only 
avail  himself  of  this  objection  by  abating  or  quashing  the  writ;  and 
the  writ  was  valid  until  that  was  done.  Plumpton  vs.  Cook^  2 
Marsh.  451. 

JEIaving  therefore  demonstrated,  that  the  affidavit  in  this  case  com- 
plies fully  with  the  statute — that  it  is  based  upon,  and  sets  out  a  ok- 
mand  founded  on  contract;  and  that  the  writ  is  formal  and  regular, 
it  results,  of  course,  that  the  writ  regularly  issued,  and  that  a  levy 
under  it  was  valid,  and  could  not  be  a  conversion.  The  first  assign- 
mentof  errors  is  therefore  disposed  of»  The  instructions  of  the  court, 
those  given  as  well  as  those  refused,  form  no  part  of  the  record.  They 
are  not  so  incorporated  in  or  even  referred  to  in,  the  bill  of -excep- 
tions as  to  make  them  a  part  of  the  record,  and  consequently  none  of 
the  grounds  of  error,  based  upon  the  instructions,  are  shown  to  exist. 
There  is  no  attempt  to  make  them  a  part  of  the  record,  except  in  the 
motion  for  a  new  trial,  where  it  is  stated,  that  the  court  erred  ^'  in  re- 
fusing the  first  and  second  instructions  asked  by  the  plaintiffs'  counsel; 
and  in  giving  the  instructions  to  the  jury  asked  by  the  counsel  for  the 
defendant."  Instructions  Cannot  thus  be  made  a  part  of  the  record; 
and  it  does  not  help  the  case  that  the  clerk  below  has  sent  up  here 
two  papers  purporting  to  have  been  filed  in  the  progress  of  the  case. 
As  little  does  it  appear  to  the  court  here  that  the  court  below  either 
gave  or  refused  any  of  the  instructions.  That  fact  is  not  proven  either 
by  the  endorsements  *'gipcn"  and  '^refasecC^  which  appear  here  and 
there  on  those  papers,  by  whom  made  nobody  knows;  nor  by  the 
fact  that  such  an  allegation  was  made  in  their  motion  for  a  new  trial. 
That  motion  might  have  been  overruled  because  the  allegations  made 
in  it  were  untrue  in  point  of  fact.  This  court  decides  only  from  the 
record;  and  there  is  no  record,  either  of  what  fnstructions  were  asked, 
or,  if  any  were  asked,  of  what  were  given  and  what  refused.    Sea 

Qoldshury  vs.  Mat/y  1  Lit,  254;  Law  vs.  Merrils^  6  Wend.  268. 
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Even  were  this  not  the  case,  yet  the  instructions,  except  the  first 
which  is  stated  in  the  assignment  of  errors  to  have  been  ovemiled, 
were  asked  upon  abstract  questions  of  law.  No  evidence  is  brought 
up  here,  so  as  shoi^  this  court  that  there  was  a  state  of  case  below  to 
which  the  instructions  were  applicable.  For  example,  the  assign- 
ment states  the  refusal  of  the  court  to  instruct  the  jury,  that  ^^  if  they 
thould  Jindy^  that  the  steamboat  was  the  joint  property  of  the  plain- 
tiffi,  then  the  writ  of  attachment  was  no  protection.  What  did  the 
jury  6nd?  Where  is  the  evidence  that  the  plaintiffs  were  joint-own- 
ers of  the  steamboat?  If  this  refusal  to  instruct  was  wrong,  the  plain- 
tiiSs  here  can  have  no  advantage  of  it,  except  by  showing  to  the  court 
that  they  were  prejudiced  by  it.  That  can  only  be  done,  by  show- 
ing that  they  had  proven  that  they  were  joint-owners. 

So  again  it  is  assigned  for  error  that  the  court  instructed  the  jury 
that,  in  order  to  6nd  against  the  defendants,  they  must  find  certain 
facts  with  regard  to  the  sheriff's  negligence  and  the  co-operation  of 
the  defendants  in,  or  the  causing  of,  that  negligence.  No  evidence 
whatever  is  brought  here,  to  which  that  instruction  is  applicable.  It 
might  have  been  wrong,  and  yet  there  might  have  been  other  evi- 
dence sufficient  to  warrant  the  finding,  notwithstanding  the  instruction, 
or  there  might  have  been  no  evidence  whatever  that  the  boat  was  lost^ 
or  if  so,  that  the  sheriff  was  guilty  of  any  negligence  whatever. 

We  make  these  points,  because  we  desire  the  practice  to  be  defi- 
nitely settled — not  because  we  shrink  bom  meeting  the  questions  at- 
tempted to  be  raised.  Taking  the  questions  presented  by  the  assign- 
ment of  errors  as  mere  abstract  questions  of  law,  and  the  court  below 
was  right — right  in  every  point,  beyond  the  shadow  of  a  doubt. 

Was  the  court  below  correct  in  deciding  that  under  a  writ  of  at- 
tachment against  one  part  owner  of  a  vessel,  \he  whole  vessel  may  be 
seized  by  the  officer?  Undoubtedly.  The  assignment  of  errors 
qieaks  of  '^partnership  property."  There  is  no  partnership  in  the 
matter.  Joint-owners  of  a  vessel  are  not  partners  as  to  the  vessel; 
though  they  may  be  as  to  the  freight.  This  position  hardly  needs  a 
reference  to  authority  to  sustain  it.  See  however,  Mcoll  vs.  Mum- 
ford  J  4  J.  C.  R.  523;  ex  parte  Young,  2  Ves.  and  Bea.  242;  ex  parte 
Parry^  5  Ves.  blb\  Mcoll  vs.  Mumford,  20  J.  R.  635,  per  Spenoo^ 
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Chief  Justice;  3  Kent  Com.  16,  17;  Story  on  Agency j  4%  Admitting 
therefore  that  the  whole  partnership  property  cannot  be  levied  on, 
or  seized  bj  attachment  for  the  debt  of  one  partner,  let  us  see  if  the 
whole  of  a  chattel  held  by  several  tenants  in  common,  <:annot  be 
seized  for  the'  debt  of  one  of  them,  though  only  his  interest  in  the  chat- 
tel can  be  sold. 

In  the  matter  of  Smith,  16  J.  R.  105,  the  Supreme  Court  of  New- 
York  decided  that  an  attachment,  under  the  act  for  relief  against 
absent  and  absconding  debtors  was  analagous  to  an  execution,  in  this 
respect,  upon  the  autliority  oi  Morley  vs.  Stromborn,  et  aL,  3  Bos.  and 
Pul.  254,  and  The  matter  of  Chipman,  14  J.  R.  217— and  that  in 
such  case,  where  the  writ  was  against  an  absconding  partner,  the 
sberiflf  could  only  seize  the  separate  property  of  that  partner;  and 
added,  *^  the  case  of  partners  is  different  from  that  of  tenants  in  com* 
iBon  of  a  chatteh"  So  in  Mersereau  vs.  Jforton,  15  J.  R.  179,  which 
was  a  case  almost  precisely  parallel  with  this.  The  court  said,  that 
the  only  question  raised  was,  whether  the  Sheriff,  under  an  attach- 
ment, has  a  right  to  take  and  sell  property,  of  which  the  absconding 
debtor  was  only  a  tenant  in  common,  when  that  property  is  found  in 
the  possession  of  the  other  tenant.  And  the  court  said,  ^'  of  this  there 
can  be  no  doubt*  The  Sheriff  in  such  cases  seizes  all,  and  not  a 
moiety  of  the  goods  sufficient  to  cover  the  debt,  and  sells  a  moiety 
thereof  undivided,  and  the  vendee  becomes  tenant  in  common  with 
the  other  partner — and  even  wheie  the  Sheriff  sells  the  joint  pro- 
perty as  the  sole  property  of  the  defendant,  still  no  more  than  the 
defendant's  interest  passes;  and  the  purchaser  becomes  tenant  in  com- 
mon with  the  original  co-tentint  of  the  defendant.  The  same  point 
was  decided,  as  to  an  execution,  Heydon  vs.  Heydon,  Satk.  392,  and 
Smith  vs.  Stokes,  1  East.  367. 

As  to  the  fourth  assignment,  to  offer  an  argument  upon  it  would  be 
superfluous.  No  court  has  ever  decided  that  because  a  plaintiff  or- 
ders execution  to  issue,  therefore  he  is  liable  to  the  defendant  for  the 
Sheriff's  negligence  in  keeping  the  property  levied  on  ;and  if  not  lia- 
ble in  case  of  an  execution,  as  little  could  he  be  liable  in  case  of  an 
attachment.  It  is  not  his  act  that  the  Sheriff  fails  to  exercise  proper 
care.    The  negligence  of  the  Sheriff,  and  consequent  loss  of  the  pro- 
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pertj  does  not  flow  from  the  act  of  the  plaintiff  in  issiHng  the  proceas. 
It  is  independent  thereof— so  much  so  that  the  plaintiff  himself  has  his 
action  against  the  ShcriflT. 

In  everj  aspect  of  this  case  it  is  conclusive  against  the  plaintiff* 
There  is  nothing  tangible  upon  which  tins  court  can  base  any  action 
or  exercise  any  judgment.  At  every  step  wc  wander  into  the  realms 
of  fanciful  supposition.  Taking  the  case  slricli  juris,  there  is  nothing 
before  the  court  but  the  naked  verdict  and  judgment,  and  j  the  writ  of 
attachment.  The  plaintilTs  do  not  show  to  the  court  that  the  writ  is- 
sued on  improper  premises — they  fail  to  show  on  what  property  it  was 
levied — they  fail  to  show  that  tiie  plaintiflS  liad  any  interest  in  the 
property  levied  on,  or  if  so,  whether  their  interest  was  joint. 

Admit  the  return  to  be  part  of  the  record,  and  it  shows  that  Jett,  the 
co-defendant  of  these  defendants  in  error,  delivered  over  all  the  pro- 
perty levied  on  to  his  successor  in  office,  and  of  course  no  recovery 
could  be  had  on  the  second  count. 

Furthermore,  if  all  the  papers  sent  up,  are  to  be  taken  as  part  of 
the  record,  or  even  resting  upon  the  second  count  itself,  the  plaintiffi 
show  no  cause  of  action  for  negligence.  A  levy  upon  sufficient  per- 
sonal property  to  satisfy  the  execution,  is  a  satisfaction  of  the  debt. 
Shepard  vs.  jRowc,  14  Wend.  262.  It  is  so  deemed,  because  the  de- 
fendant is  divested  of  his  possession  and  control  of  the  property*  It 
is  lost  to  him.  Hoyi  vs.  Hudson,  12  J.  R.  207;  Clark  vs.  Withers,  2 
Ld.  Raym.  1072;  1  Salk,  322.  He  is  discharged,  even  if  the  Sheriff 
waste  the  goods,  Ladd  vs.  Blunt,  4  Mass.  403.  By  a  lawful  seizure 
the  defendant  loses  the  property  in  the  goods.  lb.;  Jackson  vs.  Peer, 
4  Cow.  417.  Upon  such  levy  the  Sheriff  becomes  responsible  to  the 
plaintiff.  Clark  vs.  Withers,  ubi  sup.;  Starr  vs.  Trustees  of  Rochester, 
6  Wend.  562.  The  same  reason  would  make  a  levy  under  an  attach- 
ment a  satisfaction  of  the  debt — more  especially,  as  by  our  statute, 
execution  only  runs  against  the  property  attached.  Undoubtedly 
the  Sheriff  would  be  liable  to  the  plaintiff  for  negligence  in  keeping 
property  levied  on  by  attachment,  and  if  so  the  defendant  could  have 
no  action  against  him,  unless  where  the  value  of  the  property  levied 
on  was  greater  than  the  debt  claimed  and  due.  The  plaintiff  here 
does  not  show  that  the  property  was  worth  more,  or  a  verdict  reeor- 
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ered  for  less  than  the  $l,O0U  claimed  in  the  affidavit — and  of  course 
he  shows  no  cause  of  action. 

Agaio,  by  the  levy,  if  the  writ  was  regular,  the  property  in  the 
boat  was  divested  from  Roberts,  and  Jones  and  McKean  became  co- 
tenants  of  the  boat  wil!)  the  SheriOT,  until  she  was  sold,  and  then  with 
the  purchaser.  Roberts,  having  no  longer  any  property  in  her,  shows 
upon  the  face  of  tlie  declaration,  that  he  is  not  entitled  to  sue,  and 
that  there  is  a  misjoinder  of  pJaintiOs. 

Lacy,  Judge j  delivered  the  opinion  of  the  court: 

The  record  in  this  case  presents  but  a  single  question  for  our  deci-. 
sion,  which  is,  did  the  court  below  err  in  permitting  the  defendants  to . 
read  to  the  jury  the  writ  of  attachment  as  evidence  in  the  cause.  It 
is  insisted  on  behalf  of  the  plaintiff,  that  the  court  erred  in  refusing  to 
give  certain  instructions  asked  for  by  him,  and  also  in  granting  others, 
at  the  instance  of  the  defendant;  but  before  we  are  at  liberty  to  ex- 
amine the  correctness  or  incorrectness  of  these  instructions,  it  is  neces- 
sary to  ascertain  if  any  such  instructions  were  asked  for,  refused,  or 
given,  and  excepted  to  upon  the  trial,  and  made  a  part  of  the  record. 
We  have  found  this  inquiry  every  way  easy  of  solution.  It  is 
perfectly  clear  that  the  record  wholly  fails  to  show  any  one  of  these 
fiicts.  It  is  true  that  the  Clerk  has  copied  into  the  transcript  certain 
instructions,  and  has  marked  them  filed,  and  has  written  upon  the 
margin  opposite  to  each  instruction,  the  word  *'  given"  or  "  refused." 
These  entries  are  mere  clerical  memoranda  made  without  any  order  or 
authority  of  the  court,  and  consequently  they  cadnot  be  regarded  as 
forming  any  part  of  the  record  in  the  case. 

It  is  said  that  the  instructions  properly  belong  to  the  record,  because 
the  plaintiflf  in  his  nation  for  a  new  trial  refers  to  them,  and  that  the 
court  below  in  overruling  his  motion,  put  them  on  file  upon  the  rolls. 
The  position  is  wholly  untenable.  The  plaintiff  in  error  moved  the 
court  for  a  new  trial;  first,  because  the  verdict  was  contrary  to  law; 
and  secondly,  because  the  court  erred  in  giving  and  refusing  certain 
instructions  t6  the  jury.  The  motion  for  a  new  trial  was  overruled, 
and  the  party  making  it,  did  not  except  to  the  opinion  of  the  court,  in 
deciding  (he  points.     It  is  impossible  for  this  court  judicially  to  know 
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upon  what  grounds  the  motion  for  a  new  trial  was  refused.  The  pre- 
sumption is  in  favor  of  the  verdict  and  judgment  below,  and  they  must 
stand  until  they  are  overthrown  by  other  affirmative  proof.  In  the  pre- 
sent instance  there  was  no  exception  filed  to  the  opinion  of  the  court 
overruling  the  plaintiffs^  motion  for  a  new  trial,  and  that  circumstaDce 
alone  conclusively  proves  that  there  was  no  error  in  the  opinion  given, 
or  if  there  was,  the  defendant  expressly  waived  it,  by  not  excepting 
at  the  time.  For  aught  that  appears  from  the  record,  the  court  below 
refused  to  grant  a  new  trial  upon  the  ground  that  no  such  instructions 
as  were  referred  to  in  the  motion,  were  ever  asked  or  insisted  upon,  or 
reserved  at  the  trial.  The  instructions,  therefore,  may  or  may  not 
have  been  given  or  refused  upon  the  trial,  but  as  they  form  no  part  of 
the  record  before  this  court,  we  cannot  regard  them  in  any  deciaoD 
we  may  make  aflfecting  the  merits  of  the  controversy  now  pending. 
This  point  has  been  expressly  ruled  in  Gray  vs.  Nations^  1  Ark.  557, 
and  Lenox  vs»  Pike  and  wife^  and  Smith  and  wife^  ante. 

The  record  in  this  case  presents  another  preliminary  question,  which 
is,  where  a  party  excepts  during  the  progress  of  a  trial,  'and  after- 
wards there  is  a  verdict  and  judgment  entered  up  against  him,  and  he 
thereupon  moves  for  a  new  trial,  whether  that  is  not  a  waiver  of  his 
exceptions?  As  this  point  is  one  of  much  interest  and  magnitude  in 
practice,  we  do  not  think  it  advisable  to  express  any  opinion  in  regard 
to  in  the  case  now  under  consideration,  especially  as  we  have  not  a 
^fiill  bench,  and  the  same  result  follows  in  the  decision  we  are  about  to 
make. 

The  only  question  then  to  be  decided  is,  was  the  writ  of  attach- 
ment properly  or  improperly  admitted  as  evidence  in  the  caset  '  In 
order  to  arrive  at  a  just  conclusion  upon  this  point,  it  is  ^necessary 
tp  consider  the  character  and  form  of  the  action,  and  what  the  plead- 
ings put  properly  at  issue. 

An  action  on  the  case,  properly  so  called,  is  founded  upon  the 
mere  justice  and  conscience  of  the  plaintiff's  right  to  recover, 
and  is  in  the  nature  and  effect  of  a  bill  ia  equity*  There- 
fore a  recovery,  release,  or  satisfaction  need  not  be  pleaded,  bat 
may  be  given  in  evidence  under  the  general  issue.  Whatever 
will  in  equity,  or  in  conscience,  preclude  the  plaintiff's  right  of  reoove- 
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ry  maj  be  given  in  evidence  in  an  action  on  the  case.  And  the 
reasoD  according  to  Chittj  is  that  ^^  the  plaintiff  must  recover  upon  the 
conscience  of  his  case,  and  tfpon  that  only."  In  action  therefore 
ppoQ  the  case,  under  the  plea  of  not  guilty,  the  defendant  can  not 
ooly  put  the  plaintiff  upon  proof  of  the  whole  charge  contained  in 
the  declaration,  but  he  may  give  in  evidence  any  justification  or  ex- 
cose  of  it,  which  Vill  defeat  the  plaintiff's  right  of  action.  1  Ch.  PL 
487;  Bird  vs.  Randall^  3  Burr.  1365;  Barber  vs.  Dixon^  1  Wils.  45; 
2  Saund.  155,  a.  u.  So  in  trover,  under  the  general  issue,  the  de- 
fendant may  show  any  ground  of  defence,  which  proves  that  the  conver- 
sion was  lawful,  or  that  trover  was  not  maintainable.  2  Saund.  PI. 
and  Ev.  872. 

The  affidavit  upon  which  the  writ  issued,  and  all  other  proceedings 
prior  to  the  issuing  of  the  writ,  are  made  no  part  of  the  record  by  bill 
of  exceptions,  or  otherwise.  This  being  the  case,  the  plaintifis  have 
failed  to  show  to  this  court  either  that  the  writ  was  ijlegally  issued,  or 
irregularly  served.  We  are  bound  to  presume  in  favor  of  the  deci- 
rion  of  the  court  below,  until  the  contrary  is  made  affirmatively  to  ap- 
pear. Again  the  second  and  third  counts  do  not  allege  that  the  writ 
of  attachment  was  either  improvidently  or  illegally  issued,  and  there- 
fore under  these  counts,  the  illegality  of  the  proceedings  of  the  Justice 
of  the  Peace  cannot  be  questioned  or  put  in  issue. 

The  liability  of  the  defendants,  if  it  exists  at  all,  under  the  second 
and  third  counts,  arises  from  their  laches  or  negligence,  in  keeping  the 
property  levied  upon.  If  the  writ  of  attachment  is  competent  evi- 
dence in  the  case  for  any  purpose  whatsoever,  of  course  the  defend- 
ants below  had  a  right  to  read  it  to  the  jury.  The  plaintiffs  recited 
and  set  out  in  the  second  count  of  their  declaration,  the  affidavit  upon 
which  the  attachment  issued,'  the  writ  itself,  and  also  the  levy  and  re- 
turn of  the  Sheriff.  Having  referred  to  these  papers,  or  made  these 
recitals,  was  it  not  lawful  for  the  defendants  to  introduce  the  writ  of 
attachment  as  evidence  upon  the  trial! 

The  plaintiffi  having  voluntarily,  by  their  own  act,  made  the  writ  a 
part  of  their  declaration,  they  have  certainly  no  right  to  object  to  its 
g^g  in  evidence  to  the  jury.  The  defendants,  by  its  introduction,. 
<^y  prove  what  the  plaintiffi  had  alleged*    If  the  Sheriff,  as  the 
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plaintifls  have  declared,  acted  under  authority,  and  by  virtue  of  the 
of  the  writ,  at  the  instigation  and  direction  of  the  defendant,  be8ure> 
ly  acted  under  color  of  the  law,  and  consecJTjently,  the  writ  furnished 
a  good  excuse,  if  not  a  complete  justification  to  the  defendants*  The 
writ  itself  recited  the  affidavit  upon  which  it  was  founded,  and  was  is- 
sued by  an  acting  Justice  of  the  Peace;  and  this  being  neither  con- 
troverted nor  denied,  but  expressly  admitted  and  insisted  on  in  the 
second  count  of  the  declaration,  the  presumption  obtains  that  it  was 
properiy  issued  and  reguiariy  executed,  and  consequently  legitimate 
proof  in  the  case.  The  recital  of  the  affidavit  in  the  writ  may  be 
regarded  as  part  and  parcel  of  the  writ;  and  as  that  recital  is  not  in- 
consistent with  the  provisions  of  the  statute,  authorizing  such  a  pro- 
ceeding, the  legal  conclusion  is  irresistible  that  the  defendants  in  er- 
ror laid*  a  proper  foundation  for  the  attachment,  and  that  the  Justice 
of  the  Peace  acted  correctly  in  issuing  the  writ,  and  directing  it  to 
the  Sherifi: 

This  brings  us  to  the  consideration  of  the  only  remaining  questioDy 
which  is,  had  the  Justice  of  the  Peace  lawful  power  and  authority  to 
issue  the  writ,  returnable  to  the  Circuit  Court,  or  were  all  bis  acts  and 
proceedings  therein  illegal  and  extra-judicial.  This  latter  propoaitioQ 
has  been  argued  with  much  earnestness,  and  very  considerable  abili- 
ty and  learning  by  the  plaintiffs'  counsel;  which  has  indaced  us  to 
give  to  this  branch  of  the  subject  the  most  mature  reflection  and  in- 
vestigation. The  result  of  our  enquiries  will  now  be  stated.  There 
being  no  proof  in  the  record  that  either  the  Sheriff  or  the  defendants 
were  guilty  of  any  laches  or  negligence  in  keeping  the  property  after 
the  levy,  or  while  it  was  in  custody  of  the  law,  their  liability,  if  it  exirti 
at  all|  must  depend  wholly  and  exclusively  upon  the  illegality  of  the 
proceedings  before  the  Justice  of  the  Peace.  Under  the  count  in 
trover,  they  may  be  so  charged,  provided  the  facts  show  a  tortiooi 
taking  and  conversion  of  the  property.  In  form  the  action  of  trover  is 
a  fiction;  but  in  substance  it  is  a  remedy  to  recover  the  value  of  a  pe^ 
sonal  chattel  wrongfully  converted  by  the  defendant.  The  injoiy 
lies  in  the  conversion,  and  that  constitutes  the  gbt  of  the  action.  In 
order  to  support  the  action  two  things  are  necessary  for  the  plaintiff 
to  prove:    First,  property  in  himself,  either  general  or  special;  and 
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second,  a  wrongful  conrersion  by  the  defcndiint.  The  conversion 
majr  be  proved  by  a  wrongful  taking,  or  by  an  illegal  assumption  of 
ownership,  or  by  an  unwarrantable  detention.  In  the  present  in- 
stance,  if  the  plaintids  had  showed  a  tortious  taking  of  the  property 
by  an  unlawful  levy,  then  they  had  established  a  conversion,  and  the 
action  would  lie.  1  Ch.  PL  148,  149,  153;  3  Black.  Com.  161, 
163,  163;  Rackham  vs.  Jessup^  3  Wils.  332;  Cooper  vs.  CktUy^  1 
BttJT.  20;  2  Saund.  R.  47  o,  n.  1. 

The  proceedings  were  commenced  and  prosecuted  under  an  act  of 
the  General  Assembly  of  the  Territory  of  Arkansas,  approved  Octo* 
ber,  22, 1823.  The  29th  section  of  the  act  declares  that  ^ii>  all 
cases  where  any  person  has  any  debt  or  demand  against  any  other 
Iperson  in  thig  Territory,  and  he  shall  have  good  cause  to  believe  that 
said  debtor  has  removed  or  is  about  to  remove  himself  or  effects  out  of 
(his  Territory,  it  shall  be  lawful  for  such  creditor,  in  all  cases  where 
the  demand  shall  exceed  the  sum  of  tifty  dollars,  to  apply  to  some 
Justice  of  the  Peace  for  the  county  where  the  debtor  resides,  and  to 
file  his  affidavit  in  writing,  stating  that  the  person  (naming  him)  is  in- 
debted to  him  in  a  sum  exceeding  fifliy  dollars,  and  that  he  has  good 
cause  to  believe  that  the  said  defendant  is  not  a  resident  of  or  residing 
in  this  Territory,  or  that  he  is  about  to  remove  himself  and  effects 
without  this  Territory,  (as  the  case  may  be,)  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  on  him,  and  he,  the  said  plaintiff  is  there^ 
by  in  danger  of  losing  his  said  debt;  whereupon,  it  shall  be  the  duty 
of  said  Justice  to  issue  a  writ  of  attachment,  returnable  to  the  nest 
Circuit  Court  for  the  county  in  which  be  resides,  commanding  the 
Sheriff  or  Constable  of  his  township  to  attach  the  said  defendant,  by 
nil  and  singular  bis  lands  and  tenements,  goods,  chattels,  moneys, 
credits,  and  effects,  as  is  provided  in  the  first  section  of  an  act  enti- 
tled *^  an  act  to  provide  a  mfethod  of  proceeding  against  absent  and 
absconding  debtors*''  A  Justice  of  the  Peace  certainly  possessed  the 
|K^wer  under  and  by  virtue  of  this  section  to  issue  a  writ  of  attach* 
OMDt  returnable  to  the  Circuit  Court,  provided  there  is  nothing  in  th6 
erganic  law,  or  any  subsequent  Territorial  act  forbidding  it. 

The  act  of  Congress  organizing  the  Territorial  Judiciary,  vests  it» 

power  in  a  Superior  Court,  and  in  such  inferior  courts  as  the  Legisla- 
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,  lature  may  from  time  to  time  institute  and  cstablisby  and  in  Josticei 
oil  he  Peace.  The  act,  in  defining  and  limiting  the  original  and  ap- 
pellate jurisdiction  of  the  Superior  Court,  contains  no  limitation  or  re- 
striction upon  the  legislative  power  in  regard  to  establishing  inferior 
tribunab,  or  in  prescribing  the  duties  of  its  officers.  In  the  exercise 
of  this  discretion  full  liberty  is  given  the  Legislature  to  organize  the 
inferior  courts  in  any  manner  they  may  deem  advis^able  for  the  public 
good:  provided  in  doing  so,  they  do  not  interfere  with  the  original  or 
appellate  jurbdiction  of  the  Superior  Court.  This  being  the  case, 
the  legislature  possessed  ample  power  to  give  to  a  Justice  of  the  Peace 
authority  to  issue  a  writ  of  attachment,  and  make  it  returnable  before 
the  Circuit  Court,  in  such  manner  and  under  such  regulations  as  they 
might  think  proper  to  prescribe.  There  is  no  prior  or  subsequent  act 
of  the  Territorial  government  repealing  the  29lh  section  of  the  statute 
above  recited;  and,  therefore,  this  court  does  not  take  upon  itself  to 
determine  whether  the  issuing  of  the  writ  is  a  judicial  or  ministerial 
act.  For  by  the  organic  law,  and  under  the  Territorial  Government, 
a  Justice  of  the  Peace  was  competent  to  perform  either  or  both  acts,  at 
one  and  the  same  time,  or  at  different  times. 

The  question  then  recurs,  what  is  the  true  meaning  and  construc- 
tion of  the  29th  section  of  the  act  regulating  the  proceedings  in  case 
of  attachments?  The  terms  and  provisions  of  the  act  are  somewhat 
confused  and  contradictory;  but  its  meaning  and  objects  are  readily 
discoverat)le  from  the  evils  intended  to  be  remedied,  and  the  means 
employed  for  that  purpose.  A  Justice  of  the  Peace  has  no  authority 
to  issue  the  writ  unless  the  party  applying  for  it  brings  himself  within 
the  provisions  of  the  act.  What,  then,  is  the  affidavit  required  to 
state?  Simply  that  the  defendant  is  indebted  lo  (heplainliff  in  a  given 
sum,  which  is  above  tifly  dollars,  and  ^^  that  he  has  good  cause  to  be- 
lieve the  defendant  is  a  non-resident  of,  or  about  to  remove  himself  or 
effects  without  the  Territory,  so  that  the  ordinary  process  of  the  law 
cannot  reach  him,  whereby  the  plaintiff  is  in  danger  of  losing  bis 
debt."  The  writ  lay,  then,  against  resident  or  non-resident  debtors; 
or  against  such  persons  as  were  endeavoring  to  remove  themselves 
and  effects  beyond  the  jurisdiction  of  the  Territory;  and  upon  any 
demand,  liquidated  or  unliquidated,  that  exceeded  fifty  dollars.    Tbo 
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Jastice  of  the  Peace  is  bound  to  issue  his  writ  in  the  countj 
where  the  defendant's  property  can  be  found,  and  the  writ  is  made 
retamable  to  tt\e  Circuit  Court.  It  was  intended  to  secure  to  credi- 
tors the  payment  of  their  debts,  in  all  cases  where  their  debtors  at- 
tempted to  remove  themselves  or  effects  beyond  the  jurisdiction  of  the 
court,  or  limits  of  the  Territory.  The  act  is  evidently  remedial  in  its 
nature  and  character,  and  therefore  must  be  construed  liberally  to 
prevent  the  mischief  for  which  it  was  enacted.  This  principle  will  be 
found  fully  sustained  and  illustrated  in  many  of  the  adjudications  upon 
the  issuing  of  writs  of  attachment  under  statutes  similar  to  our  own. 
Fisher  vs.  Cansequa^  2  Wash.  C,  C.  R.  382;  Lenox ^  and  another ^  vs. 
Howlandf  and  another^  3  Caines  R.  237  and  323;  Sergeant  vpon  At" 
ttichmenlsj  286.  If  this  principle  be  true,  then  a  writ  of  attachment 
would  lie  under  the  act  of  22d  October,  1823,  as  well  upon  an  unli- 
quidated as  a  liquidated  demand.  The  words  of  the  statute  are,  ^  if 
any  person  is  indebted  to  another  in  a  sum  exceeding  fifty  dollars. '' 
What  is  the  meaning  of  the  term  indebted?  Is  it  confined  to  a  debt 
or  demand  certain?  Or  does  it  include  damages  arising  from  a 
breach  of  contract  that  may  be  rendered  certain  ?  The  term  is  cer- 
tainly general  in  its  meaning  and  in  its  application,  and  is  certainly 
flynonimous  with  owing.  To  give  it  any  other  construction,  would 
certainly  not  prevent  the  mischief,  or  advance  the  remedy  given  by 
the  statute.  The  statute  being  remedial,  embraces  sill  cases  where, 
upon  any  claim  or  demand,  one  person  is  indebted  to  another  in  a 
«um  exceeding  fifty  dollars.  The  affidavit  is  the  foundation  of  the 
Justice^s  authority  to  issue  the  writ. 

To  put  any  other  construction  upon  the  act,  would  be  to  authon^o 
non-resident  or  absconding  debtors  to  withdraw  their  means  or  cQects 
beyond  any  legal  process  whatsoever.  The  idea  that  a  creditor  and 
debtor  must  both  have  been  residents  of  the  Territory  before  an  at- 
tachment could  issue,  is  wholly  untenable.  It  is  expressly  contra- 
dicted by  the  words  of  the  act  itself,  and  it  is  alike  forbidden,  as  well 
by  all  true  rules  of  construction  upon  remedial  statutes,  as  by  its  spirit 
and  intention. 

The  mischief  intended  to  be  prevented  certainly  would  not  be 
remedied  if  a  non-resideot  or  absconding  debtor  was  allowed,  by  saclx 
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an  interpretation,  to  defeat  the  just  clainns  or  demands  of  a  resident 
or  non-resident  creditor.  In  the  case  novf  before  the  court,  so  far  as 
the  writ  of  attachment  recites  the  facts  of  (he  affidavit  upon  which  it 
is  found^iL  they  are  in  strict  conformity  with  the  regulations  of  the 
statute^  and  almost  a  literal  copy  of  the  act.  The  Justice  of  the 
Peace  was  then  fully  authorized  to  issue  the  writ,  and  as  the  officer 
acted  in  obedience  to  its  commaaLS,  he  was  strictly  justifiable  in  ma- 
king the  levy. 

If  the  view  we  have  taken  of  this  subject  be  correct,  then  the  Ter- 
ritorial Legislature,  as  well  as  the  Justice  of  the  Peace,  acted  slricily 
within  the  pale  of  their  organic  and  legal  duties,  and  of  course  the 
defendants  in  the  action  could  not  be  liable  in  trover  as  for  a  toKious 
conversion  of  the  property  by  an  unlawful  levy^  under  the  first  count 
in  the  declaration*  The  judgment  of  the  court  below  must  there- 
fore be  affirmed  with  costs. 
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3oay  DiLLARD  against  Noel>  Adm'b  of  Nobl. 
Ebror  to  Pulaski  Circuit  Court, 

The  joritdietion  of  Justices  of  tho  Peace  in  matters  of  contract  is  expressly  defined 
and  limned  by  the  Constitution,  and  the  Lefislature  has  no  control  over  it. 

The  jiinsdiciion  of  the  Circuit  Court  in  matters  of  contrcct  is  not  exclusive*  and 
tberefore  in  such  matters  the  Legislature  may  vest  a  concurrent  jnrisdiciiun  in  oth. 
«r  tribunals;  but  cannot  riive/it  the  Circuit  Cvourts  of  such  jurisdiction,  or  resiiict  or 
pohibii  its  exercise,  eo  far  as  depends  on  ihe  sum  in  coniroversy. 

The  jurisdiction  of  the  Circuit  Cour's,  and  of  Justices  of  the  Peace,  in  matters  of  con- 
tract,  is  to  be  determined  solely  by  the  sum  in  controversy;  and  when  a  defendant 
folaoiarily  enters  bis  appearance,  or  is  found,  or  legally  served  with  due  process  or 
notice,  the  jurisdiction  is  acquired  without  regaid  to  the  residence  of  either  of  the 
parties. 

80  much  of  Ihe  4th  section  of  chapter  116  of  the  Revised  Statutes,  as  con6nes  the 
bringing  of  suits  in  the  Circuit  Court,  in  cases  where  the  defendant  resides  in  the 
State,  to  the  county  where  the  defendant  resides,  or  where  the  plaintifi*  resides 
and  the  defendant  is  found,  is  unconsttiotional  and  void ;  and  no  averment  in  the  de* 
elaratioo  as  to  the  residence  of  either  party,  is  necessary  for  any  purpose  whateTer. 

Credits  endorsed  on  a  note  or  bond,  although  set  out  on  oyer,  form  no  part  of  the 
note  or  bondv  and  become  no  part  of  the  declaration*  nor  can  they  be  noticed  or  re. 
garded  on  demurrer. 

Tbey  are  merely  evidences  of  pa3rmeDt,  of  the  same  grade  as  a  receipt,  and  may  be 
ezplaioed  or  controverted  by  the  plaintiff. 

Consequently,  if  such  endorsements  show  the  sum  in  controversy  to  be  below  the  ja- 
nadictioQ  of  the  Court,  no  advantage  can  be  had  of  it  on  demurrer.  The  only  way  to 
raise  the  question  is  by  plea  in  abatement,  a  finding  upon  which  would  settle  the 
^eftion  of  jorisdietioa. 

A  plea  to  the  jurisdiction  coikies  too  late  after  demurrer,  and  will  be  stricken  out. 

Wfaen  separate  pleas  of  payment  were  filed  to  separate  counts,  the  court  was  not  re- 
quired  to  instruct  the  jury  that  they  should  find  00  each  count  separately;  but  is  right 
hi  instructing  tbem  to  find  generally. 

This  was  an  action  of  debt,  instituted  by  the  defendant  in  error 
against  the  plaintiff  in  error  in  the  Circuit  Court  of  Pulaski  county. 
The  declaration  contained  three  counts,  upon  three  several  writings 
^ligatorj  for  the  sum  of  $187,  each,  of  which  the  defendant  below 
prajed  oyer,  which  was  granted  by  exhibiting  the  originals,  and  filing 
It  true  copy  with  a  statement  signed  by  the  attorney  for  the  plaintifi^ 
tliai  upon  the  first  writing  was  endorsed  a  credit  of  one  hundred  and 
twenty-five  dollars;  and  upon  the  last  a  credit  of  one  hundred  dollars. 
The  defendant  then  demurred  to  the  declaration,  and  specially  ex- 
pressed, as  causes  of  demurrer^  first,  that  it  did  not  appear  from  the 
4ocbration,  that  the  defendant  was  a  non  resident  of  this  State,  or 
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resided  in  the  county  of  Pulaski,  where  the  suit  was  instituted,  or  that 
the  plaintiff  was  at  that  time  a  resident  of  s^id  county,  and  therefore 
no  case  was  shown  of  which  the  Circuit  G)urt  had  jurisdiction.  Se- 
cond, that  it  appeared  upon  oyer  that  the  sum  in  controversy  upon 
the  contract  set  forth  in  the  first  count  in  the  declaration,  being  (he 
balance,  including  interest,  due  upon  the  writing  obligatory  therein 
mentioned,  did  not  exceed  one  hundred  dollars,  and  the  like  defect  or 
imperfection  was  specially  stated  as  to  the  third  count.  The  demurrer 
was  overruled.  The  defendant  then  filed  to  the  first  and  third  counts  in 
the  declaration,  separate  pleas  in  abatement,  to  the  jurisdiction  of  (be 
court,  averring  that  the  .residue  unpaid  on  the  contracts  therein  re- 
spectively mentioned,  did  not  severally  amount  to  the  sum  of  $100; 
and  that  the  sum  in  controversy  upon  said  contracts,  severally  and  re- 
spectively,  was  within  the  exclusive  jurisdiction  of  a  Justice,  or  Jus- 
tices of  the  Peace;  which,  on  motion  of  the  plaintiff*,  were  struck  out 
by  the  court.  The  defendant  then  pleaded  two  pleas  of  payment, 
one  to  the  first,  and  the  other  to  the  third  count  of  the  declaration^  to 
which  the  plaintiff*  replied  and  the  defendant  joined  issue,  and  judg- 
ment by  nil  (licit  was  entered  upon  the  second  count,  and  a  jury  em- 
pannelled  and  sworn,  who  relumed  the  following  verdict,  ^  we  the 
jury  find  for  the  plaintiff*  on  both  issues,  and  say  that  said  defendant 
owes  as  in  said  first  and  third  counts  alleged,  to  said  plaintiff*  as  ad- 
ministrator as  aforesaid,  a  Balance  of  debt  to  the  amount  of  one  hun- 
dred and  eighty-two  dollars  and  sixty-six  cents,  and  assess  bis  dam- 
ages for  the  detention  thereof  at  fifly-one  dollars  and  nineteen  cents,** 
upon  which  judgment  was  entered  in  favor  of  the  plaintiff*,  for  the 
whole  amount  of  debt,  due  upon  the  several  obligations  menlioned  in 
the  declaration,  as  well  as  for  damages  and  costs* 

Upon  the  trial  before  the  jury  the  defendant  moved  the  court  to 
instruct  the  jpry,  that  under  the  issues  joined  in  the  case  they  should 
find  for  the  plaintiff*  or  defendant,  as  the  case  might  be,  upon  each 
issue  separately,  which  motion  the  court  overruled,  and  refused  so  to 
instruct  the  jury,  and  instructed  the  jury  that  under  the  issues  joined 
hi  this  case  they  might  find  for  the  plaintiff*  or  defendant,  as  the  case 
might  be,  in  one  finding  and  not  separately  upon  each  issue;  to  which 
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opinions  of  the  court  refusing  to  give  the  instructions  asked,  and  so  in- 
structing the  jurj  the  defendant  accepted. 

AsHLBT  &  Watkins,  for  plaintiff  in  error: 

The  first  error  set  out  in  the  nssignnncnt  in  this  case  is,  that  the 
court  below  overruled  the  plaintiff^s  demurrer  to  the  declaration. 

The  ground  of  that  demurrer  was,  that  the  plaintiff  in  the  court 
below  no  where  averred  in  his  declaration,  either  that  he  was  a  resi- 
dent of  Pulaski  countj,  or  that  the  defendant  was  a  resident  of  said 
county,  or  that  he  was  a  non-resident.  Some  pne  of  these  circum- 
stances are  requisite  to  entitle  a  partj  to  sue,  otherwise  the  court  will 
not  have  jurisdiction.  Assuming  the  principle  to  be  correct,  that  all 
the  courts  in  this  State  are  statutory  courts,  which  have  no  common 
law  jurisdiction  whatever,  but  whose  jurisdiction  is  expressly  limited  * 
and  defined  by  statute,  according  to  analogous  decisions  in  the 
courts  of  the  United  States,  an  averment  of  residence  is  neces- 
sary to  entitle  the  plaintiff  to  sue.  If  he  omits  this,  his  case  is 
not  made  out,  and  the  omission  is  ground  of  demurrer;  and,  when 
this  court  in  the  case  of  JarreU  vs.  Wilson^  1  Ark.  137,  decided 
that  a  party  pleading  over  abandoned  the  ground  he  had  taken  on 
demurrer,  so  that  he  could  not  afterwards  take  advantage  of  it,  on 
error,  it  properly  and  providently  limited  the  rule  to  cases  where  there 
was  a  sufficient  cause  (or  right)  of  action  apparent  on  the  declaration. 

The  second  assignment  of  errors  is,  that  the  court  below  struck  out 
the  two  several  pleas  of  the  plaintiff  in  error,  to  the  jurisdiction  of 
the  court,  as  to  the  first  and  third  counts  in  the  declaration:  this  was 
after  the  grant  of  oyer  of  the  writings  obligatory,  sued  in  the  first  and 
third  counts,  showing  the  several  credits  endorsed  upon  them.  -  It 
may  be  contended  that  the  writings  sued  on  were  nugatory,  because  ' 
the  defendant  below  was  not  entitled  to  oyer  of  them,  but  he  would 
have  been  entitled  to  the  production  of  them,  by  petition  to  that  ef- 
fect; and  the  credits  were  granted  on  oyer  to  save  the  delay  and 
trouble  of  that  proceeding.  It  was  apparent,  then,  of  record,  to  the 
court,  that  it  had  not  jurisdiction  of  the  sum  in  controversy  in  the  first 
and  third  counts  of  the  declaration.  But  the  question  is  not  whether 
these  pleas  to  the  jurisdiction  are  sufficient  in  law,  upon  demurrer,  or 
whether  the  facts  stated  in  them  would  haye  been  found  to  be  true 
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if  issue  had  been  taken  upon  them;  the  only  question  is  whether  they 
are  so  informal  and  irregular  as  to  authorize  the  court  below  in  stri- 
king them  out,  without  requiring  the  opposite  party  either  to  denrar 
or  reply.  This  question  the  court  here  must  settle  by  inspection  of 
the  pleas  themselves.  Our  statute  does  away  with  the  necessity  of 
an  affidavit  of  the  truth  of  a  plea  to  the  jurisdiction;  and  the  arbi- 
trary rule  of  English  practice,  that  a  plea  to  the  jurisdiction  most  be 
Bubscribed  by  the  party  himself,  in  its  spirit  and  reason  has  no  exist- 
ence in  this  State.  There  a  plea  to  the  jurisdiction  was  a  mere  per- 
sonal privilege,  which  the  party  himself  could  alone  take  advantage 
of,  as  that  he  was  only  liable  to  be  sued  in  some  other  court  or  jurisdic- 
tion. Such  pleas  were  not  favored  by  the  courts  of  general  jurisdic- 
tion, who  sought  to  extend  their  own  dignity  and  power.  But  in  this 
State  there  are  no  such  personal  privileges,  unless  we  esteem  a» 
such,  the  right  of  a  defendant  to  be  sued  only  in  his  own  county,  or 
in  the  county  where  the  plaintiff  resides,  if  found  therein.  Such 
pleas  usually  relate  to  the  jurisdiction  of  the  court  oyer  the  sub- 
ject matter  of  the  suit;  the. want  of  which  cannot  be  remedied  by 
by  consent — is  fatal  in  any  stage  of  the  proceedings — and  which  the 
court,  of  its  own  mere  motion,  is  bound  to  notice.  If,  then,  there 
exists  no  reason  why  the  pleas  in  this  case  should  have  been  signed  by 
the  party  himself,  they  were,  in  every  other  respect,  formal  and  reg- 
ular; and  it  was  error  in  the  court  below  to  strike  them  out.  Nor  did 
the  plaintiff  in  error  waive  his  pleas  to  the  jurisdiction  when  he  pleaded 
to  the  action,  as  it  might  have  been  claimed  he  had  done«  if  be  had 
answered  over  after  they  had  been  adjudged  ill,  on  demurrer,  or  the 
&^ts  found  against  him* 

The  third  assignment  of  errors  is,  that  the  court  erred  in  overruliiig 
the  motion  of  the  defendant  below  to  instruct  the  jury  that,  under  (he 
issues  joined  in  this  case,  they  should  find  for  the  plainilff  or  defendant 
as  the  case  might  be,  separately  upon  each  issue;  and  in  instructing 
the  jury  that  they  might  find  for  the  plaintiff  or  defendant,  upon  both 
issues  in  one  finding.  The  state  of  the  pleadings  was  that  the  der 
fendant  below  had  suffered  judgment  upon  nil  dicit  upon  the  aeoond 
count,  and  pleaded  payment  as  to  the  first  and  third  counts. 

According  to  all  authority,  in  the  rules  of  pleading  and  practiect  i» 
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8  case, where  the  aggregate  amount  in  the  declaration  has  been  severed 
hy  failure  to  plead  as  to  one  count,  where  there  are  three  separate 
and  distinct  causes  pf  action  joined  together,  and  where  there  are  sep^ 
arate  tSBies,  upon  two  distinct  counts,  the  jury  must  find,  as  they  were 
sworn  to  do  iu  this  case  upon  the  issues,  that  is  to  say ,^  upon  eaehtssue^ 
else  there  is  no  propriety  in  the  rules  of  pleading. 
.  And,  upon  the  whole  record,  it  appears  that  the  court  below  per- 
sisted in  entertaining  jurisdiction  of  two  sums  io  controversy,  wbidi 
are  not  within  its  jurisdictioD* 

FowLBB,  Contra: 

Dillard^s  demurrer  was  properly  overruled.  The  objections  tnhit 
to  the  declaration,  if  well  founded — which  is  utterly  denied — could  ontjr 
be  taken  advantage  of  by  plea  to  the  jurisdiction,  or  in  abatement  • 
Our  Circuit  Courts  are  not  of  inferior  and  limited  jurisdiction,  but  are 
superior  courts,  and  have  general  common  law  jurisdiction.  There*^ 
fore  it  was  wholly  unnecessary  to  aver  that  the  parlies  were  residents, 
&C.,  but  if  defendant  was  not  subject  to  be  sued,  or  the  plaintiff  not 
competent  to  sue,  Dillard  was  bound  to  show  it  by  plea;  which  he 
failed  to  do. 

The  amount  of  each  writing  obligatory  declared  on,  or  the  aggre^ 
gate,  amount  fixes  the  jurisdiction  of  the  court  a^  to  the  amount;  and 
jurisdiction  thus  acquired,  cannot  be  taken  away  by  proving  that  a 
part  of  the  demand  had  been  paid.  So  that  this  pretended  objectiea 
could  neither  be  reached  by  demurrer  or  by  plea.  Each  count 
averred  a  sum  in  controversy  of  more  than  one  hundred  dollars. 

Pleas  to  the  jurisdiction  were  properly  stricken  out,  because  Dillard 
bad  waived  his  right  to  file  such  pleas  by  his  two  successive  prayers 
of  oyer,  and  his  general  demurrer,  all  and  each  of  which  admitted 
the  jurisdiction  of  the  court.  If  a  defendant  pleads  to  the  jurisdic- 
tion of  the  court,  he  must  do  it  insianter^  on  his  appearance,  for  if  be 
imparls  he  owns  the  jurisdiction  of  the  court.  4  Bac.  Ahr.  28,  35^ 
36,  title  Pkas  and  Pleading;  Dyer  210;  Cro.  Car.  9;  Lord  Rat/nu  34; 
6  Mod.  146;  I  Tid<P$  Pr.  418;  Latch,  83. 

Two  prayers  of  oyer  and  one  demurrer,  certainly  tnalce  ati  txpptoh 

tfMce;  at  aoy  rate,  a»  nrach  or  more  so  than  aa  impariaoce,  whieh  % 
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nmpljr  a  request  for  time  to  plead .  The  credits  endorsed  od  the 
notes  are  no  part  of  the  record.  They  were  not  legitimately  granted 
on  oyer,  so  as  to  form  a  part  of  the  record;  and  if  given  in  evidencet 
they  are  not  put  on  the  record  by  bill  of  exceptions.  Consequently, 
no  notice  can  be  taken  of  them.  1  Tidd  572;  Co.  Lit.  303;  1  TuU 
586. 

Even  if  the  pleas  to  the  jurisdiction  were  not  properly  stricken  out, 
as  Dillard  pleaded  over,  he  waived  thereby  an  advantage  which  sack 
striking  out  might  otherwise  have  given.     1  TidcPs  Pr,  572. 

The  court  properly  refused  to  instruct  the  jury  that  they  most  find 
the  issues  separately ;  and  with  equal  propriety  instructed  Ibem  that 
they  might  find  generally.  The  law  is,  that  on  a  declaration,  con- 
listing  of  several  counts,  or  of  a  single  count,  and  several  issues,  that 
the  jury  may  find  generally  or  separately,  at  their  option  or  didcre- 
Uon.     2  Tidd's  Pr.  801,  d  seq.-,  Riv.  St.  635,  et  seq. 

Further.  Plea  to  jurisdiction  was  stricken  out  properly,  because  it 
was  not  filed  within  the  first  four  days  of  the  term.  1  Tid(Ct  Ptw 
422, 585;  1  Sir.  523;  4  T.  R.  520;  6  T.  R.  369;  7  T.  R.  447;  1 
T.  R.  227;  5  T.  R.  210;  2  Sir.  1192, 1208;  1  WiU.  Rep.  23,  Limg 
t8.  Milter. 

RiNGO,  Chief  Justice^  delivered  the  opinion  of  the  Court: 

That  all  of  the  courts  of  this  State  derive  the  whole  of  their  juris- 
diction from  the  Constitution,  and  statutes  passed  in  conformity  with 
the  provisions  thereof,  is  a  proposition  which,  in  our  judgment  cannot 
be  denied,  for  they  are  all  created,  or  their  creation  specially  proiided 
for  by  the  Constitution;  and  their  respective  jurisdiction  is,  iu  many 
respects,  expressly  defined  and  limited  by  the  same  instrument;  yet| 
in  some  respects,  it  is  subjected  to  the  control  of  the  Legislature,  and 
may  be,  fiom  time  to  time,  distributed  by  statute,  according  to  the 
will  of  that  department,  among  the  several  judicial  tribunals,  not  pro- 
hibited by  the  Constitution  from  taking  cognizance  thereof.  In  re- 
gard to  matters  of  contract,  the  jurisdiction  of  the  Justices  of  the 
Peace,  is  definitely  and  definitively  prescribed  by  the  Constitution, so  far 
as  it  depends  upon  the  sum  in  controversy,  and  in  this  respect  the 
power  of  the  Legislature  over  the  subject  is  confined  or  restricted:  sa 
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likewise  it  is  in  regard  to  the  jurisdiction  of  the  Circuit  Court,  except 
that  the  latter  is  not  made  exclusive^  and  therefore  it  is  competent  for 
the  Legislature  to  vest  in  other  judicial  tribunals,  a  jurisdiction  con* 
current  with  that  of  the  Circuit  Court,  over  all  matters  of  contract  of 
which  it  has  cognizance:  although  it  is  not  within  the  power  of  that 
department  to  divest  the  Circuit  Courts  of  their  original  jurisdiction 
conferred  upon  them  by  the  Constitution  in  <^  matters  of  contract  where 
the  sum  jn  <:ontrovpniy  is  over  one  hundred  dollars,"  or  in  anj  man- 
ner restrict  or  prohibit  their  exercise  thereof,  so  far  as  it  depends  up- 
on the  sum  in  controversy.     On  this  subject  th^  language  of  the  Con- 
stitution is  that  the  Circuit  Court  shall  have  ^^original  jurisdiction  of  all 
dvil  cases  which  shall  not  be  cognizable  before  the  Justices  of  the 
Peace,  until  otherwise  directed  by  the  General  Assembly:  and  origi- 
nal jurisdiction  in  all  matters  of  contract,  where  the  sum  in  contro- 
yersy  is  over  one  hundred  dollars,"  and  that  Justices  of  the  Peace, 
M  shall  have  individually,  or  two  or  more  of  them  jointly,  exclusive  ori- 
ginal jurisdiction  in  all  matters  of  contract,  except  in  actions  of  cove- 
nant, when  the  sum  in  controversy  is  of  one  hundred  dollars  and  un- 
der."    This  language  comprehends  every  description  of  contract,  and 
gives  to  the  Circuit  Courts  or  Justices  of  the  Peace  jurisdiction  over 
them,  and  leaves  their  respective  jurisdiction  to  be  determined  solely 
by  the  sum  in  controversy;  and  therefore  it  is  that  each  Circuit  Court 
18  alike  vested  with  original  jurisdiction  in  every  matter  of  contract 
where  the  sum  in  controversy  exceeds  one  hundred  dollars,  and  no 
ralid  law  can  be  passed  by  the  Legislature  prohibiting  its  exercise; 
and  every  Justice  of  the  Peace  is  in  like  manner  vested  with  exclu- 
iive  original  jurisdiction  in  every  matter  of  contract,  (except  in  ac- 
tions of  covenant,)  where  the  sum  in  controversy  does  not  exceed  one 
bandred  dollars.     But  before  such  jurisdiction  can  be  exercised,  eve- 
ry party  to  the  contract,  whose  rights  in  respect  thereof,  arc  to  be  ad- 
judicated, must  be  legally  before  the  court,  or  at  least  be  legally  noti- 
fied of  the  proceeding,  and  have  an  opportunity  of  contesting  the  de- 
mand of  his  adversary,  and  vindicating  his  own  right  according  to 
law,  and  therefore,  unless  the  defendant  voluntarily  enters  his  appear* 
ance  to  the  action,  or  is  found  and  legally  served  with  such  process  or 
notice  as  is  required  by  law  in  such  case,  within  the  territorial  jaris* 
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diction  of  the  court  or  Justice  of  the  Peace,  or  such  other  place  as  the 
law  authorizes  such  service  to  be  made,  the  jurisdiction  lo  coDferred  bj 
the  Constitution  on  the  Circuit  Court  and  Justices  of  the  Peace  caa* 
Dot  be  exercised.    But  upon  such  appearance  being  entered,  or  such 
process  or  notice  served  on  the  defendant,  the  court  or  Justice  of  the 
Peace  thereby  acquires  jurisdiction  of  the  person  of  the  defeodanti 
and  may  lawfully  take  cognizance  of  and  adjudicate  the  case,  with* 
out  any  regard  to  the  residence  of  the  parties,  or  either  of  them;  be* 
cause  the  jurisdiction  of  the  court,  in  such  cases,  depends  entirely  up- 
on the  sum  in  controversy,  and  neither  does  or  can  be  made  to  depend 
upon  the  residence  of  the  parties.     And  if  the  right  of  a  party  to  sue^ 
ean  be  restricted  by  statute  to  the  county  or  township  where  the  de- 
fendant resides,  or  where  the  plaintiff  resides,  and  the  defendant  may 
be  found,  it  must  in  our  opinion,  upon  the  same  principle,  be  also  con- 
ceded, that  the  Legislature  possesses  the  power  of  prohibiting  suits 
from  being  brought  in  the  Circuit  Court  of  more  than  one  coanty  ia 
the  Slate — a  power  which,  if  so  exercised,  would  eflfectualiy  take  from 
every  othier  Circuit  Court  the  whole  of  their  jurisdiction  in  civil  caseSf 
and  vest  it  in  a  single  court,  contrary  to  the  express  letter,  as  well  as  the 
obvious  design  of  the  Constitution.    We  are  therefore  of  opinion  thatso 
much  of  the  4th  section  of  the  116th  chapter  of  the  Revised  Statutes 
of  this  State,  as  enacts  that  suits  instituted  either  by  summons  or  capias 
^shtill  be  brought,  when  the  defendant  is  a  resident  of  this  State, 
either  in  the  county  in  which  the  defendant  resides,  or  in  the  county 
in  which  the  plaintiff  resides,  and  the  defendant  may  be  (bund,*'  so  far 
as  it  restricts  the  right  to  sue  upon  matters  of  contract  in  any  of  the  Cir- 
cuit Courts  of  this  State,  when  the  sum  in  controversy  is  over  one  hun* 
dred  dollars,  is  in  conflict  with,  and  repugnant  to  the  Constitution  of 
this  State  and  void,  and  that  in  suits  instituted  in  said  courts  on  any  coo- 
tract,  no  averment  as  to  the  residence  of  either  party  is  necessary  ta 
l^ve  the  court  jurisdiction  of  the  case,  or  for  any  other  purpose  whatever. 
In  regard  to  the  other  defects  or  imperfections  specially  expressed  in 
t](ke  demurrer,  it  is  deemed  sufiicient  to  remark  that  each  count  in  tbe; 
declaration  discloses  a  contract  for  a  sum  exceeding  one  hundred  dol- 
lars^ and  therefore  within  the  jurisdiction  of  the  court;  and  the  iaot 
tluU  it  appean  from  the  oyer  granted  that  the  several  obligatioiis  apoa 
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wbicb  the  first  and  third  counts  are  founded,  are  respectively  endorsed 
with  a  credit,  sufficient  to  reduce  the  annount  due  thereon  to  a  sum  less 
diao  ^100  does  not,  in  our  opinion,  constitute  an  ohjectioa  of  which 
the  defendant  can  avail  himself  on  demurrer  to  the  declaration,  be* 
cause  the  demurrer  expressly  admits  the  jurisdiction  of  the  court,  and 
the  declaration  in  each  count  thereof,  declares  in  legal  form  on  a  good 
cause  of  action  against  the  defendant,  which  is  apparently  within  its 
jurisdiction;  and  although,  the  obligation  set  out,  on  oyer  thereof  be* 
ing  given,  enters  into  and  forms  a  part  of  the  declaration,  the  credits 
thereon  endorsed  do  not,  because  they  are  no  part  of  the  contract  upoD 
which  the  suit  is  founded,  and  do  not  change  or  qualify  the  legal  rigbtv 
of  the  parties  to  it,  otherwise  than  as  a  payment  of  so  much  of  the 
debt,  of  which  the  endorsement  is  but  evidence  of  the  same  grade  as  a 
receipt,  which  is  not  otherwise  connected  with  the  original  contract, 
bat  may  be  explained  or  controverted  by  the  plaintiff;  and  therefore 
the  aoKMint  of  the  defendant's  legal  liability  upon  the  contract,  as  set 
cot  in  the  declaration,  and  shown  upon  oyer,  exclusive  of  interest 
mast,  in  regard  to  the  question  of  jurisdiction  attempted  to  be  raised 
apon  the  demurrer,  be  considered  as  the  sum  in  controversy;  although 
it  was  competent  for  the  defendant,  if  he  thought  proper  to  have  done 
so,  to  have  shown  the  facts  by  a  special  plea  in  abatement,  to  the  ju- 
risdiction of  the  court,  before  he  had  interposed  any  defence  admitting 
the  jurisdiction  thereof,  and  thereby  have  raised  and  presented  a  dis- 
tinct issue  as  to  the  sum  really  in  controversy,  the  finding  upon  which 
would  have  determined  the  question  of  jurisdiction;  and  according  to 
die  principle  established  by  this  court  in  the  case  of  Heilman  vs.  Mar^ 
lin«  decided  at  the  last  term,  this  is  the  only  means  by  which  the  want 
of  jurisdiction  can  be  shown,  when  the  contract,  as  set  oat  in  the  dec* 
laration,  is  within  the  jurisdiction  of  the  court.  We  are  therefore  of 
the  opinion  that  the  declaration  is  sufficient,  and  that  the  demurrer 
thereto  was  rightly  overruled. 

The  pleas  to  the  jurisdiction  of  the  court  were  not  filed  until  after 
the  demurrer  was  disposed  of,  which  is  too  late,  as  has  been  repeated- 
ly held  by  this  court,  and  for  this  reason  they  were  properly  struck  out 
of  the  case. 

The  third  error  assigned  questions  the  opinion  and  judgment  of  the 
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court  in  refiisiDg  to  instruct  the  jury  as  asked  by  the  defendant,  as  wel 
as  in  the  instructions  given.  As  a  general  rule,  it  is  unquestionably  true, 
that  the  finding  of  the  jury  must  embrace  all  the  issues  joined,  and  be 
responsive  thereto.  But  when  all  of  the  issues  are,  as  in  this  case,  ct* 
sentially  the  same,  and  such  as  may  be  distinctly  and  fully  responded 
to  by  a  general  verdict  for  either  party,  we  are  not  aware  of  any 
principle  of  Jaw  which  requires  a  separate  finding  as  to  each  issue,  and 
in  such  case  we  have  not  been  able  to  discover  what  benefit  either 
party  could  derive  therefrom,  and  therefore,  in  our  opinion,  the  court 
did  not  err  in  refusing  to  give  the  instruction  asked,  nor  in  the  instnic- 
tion  given.    The  judgment  is  therefore  affirmed. 
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RxoHAXO  H.  YxATEs  agoinsi  Riuah  Hsaxd. 

Ebbob  to  Phillfps  Circuit  Court. 

A  VMdon  to  dismiss  is  wsived  bj  a  sabsequent  demurrer  which  presents  the 

point. 
That  no  copj  of  the  inatmnient  sued  on,  separate  from  the  copy  set  out  in  the  petitioa* 

was  filed,  in  the  riaiaiory  proceeding,  is  no  ground  of  demurrer. 
In  suit  by  petition  in  debc,  where  the  instrument  sued  on  is  signed  by  sn  sbbremttA 

name,  it  is  noi  necessary  to  a?er  that  the  person  sued  is  the  same  who  signed  it. 

Heard  sued  Yeatcs  by  petition  in  debt.  Yeates  moved  to  dismiK 
the  suit  on  the  ground  that  there  was  no  copy  or  the  writing  sued  on^ 
filed  with  the  petition  as  required  by  statute,  but  the  motion  was  over- 
rated by  the  court.  He  then  demurred,  setting  oCit  as  causes  of  de- 
morrer,  that  there  was  no  copy  of  the  instrument  sued  on  filed  with 
the  petition;  and,  that  it  did  not  appear  that  Richard  II.  Yeates, 
who  was  summoned  to  answer,  and  the  R.  H.  Yeatcs,  who  appear- 
ed to  have  executed  the  writing  were  one  and  the  same  person; 
which  demurrer  was  overruled ;  to  which  decision  of  the  court,  the  de- 
fendant  filed  bis  bill  of  exceptions;  and  final  judgment  was  given  by 
nildicit. 

Pike,  for  plaintiflf  in  error: 

The  question  is,  whether,  in  a  suit  by  petition  and  summons,  it  ii 
necessary  to  file  a  copy  of  the  instrument  sued  on,  separate  fit>m  the 
copy  contained  in  the  body  of  the  petition;  and  if  it  be,  whether  a 
failure  to  do  so  operates  a  dismissal,  on  motion?  It  is  a  question  exclu- 
sively  governed  by  the  statute. 

The  6th  section  of  chap,  xxi  of  the  Revised  Statutes,  page  133, 
all  seems  to  us  to  leave  no  doubt  on  the  first  point.  It  provides  that  in 
SQitB  instituted  under  the  provisions  of  that  chapter,  the  petition  signed 
by  the  plaintitT  or  his  attorney,  together  with  a  true  copy  of  the  in- 
strvment  sued  upon,  and  the  assignments  thereon,  if  any,«Aa//  be  filed 
an  the  office,  &c.    The  petition  includes  a  copy;  and  of  coarse  the 
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expression  ^^  the  petition  signed,  &c.,  and  a  true  copj,^'  means  a  copy 
«eparate  from  the  petition. 

If  the  copy  is  required  to  be  filed,  and  certainly,  that  it  is  nnost  be 
admitted,  how  can  the  failure  to  file  it  be  taken  advantage  of  t  Tbe 
statute  does  not  provide;  but  it  ivould  seem  that  the  same  course  would 
be  pursued  as  though  no  petition  had  been  filed ;  that  is,  a  motion  to 
dismiss.  The  whole  question  depends  on  the  statutes,  and  needs  no 
aigument. 

AsHLBT  &  Watkins,  Contra: 

The  record  shows  that  after  Ycates  had  excepted  to  the  opinion  of 
the  court  below,  overruling  his  motion  to  dismiss,  he  entered  his  de- 
murrer  to  the  petition,  and  by  consent,  stated  the  causes  of  demurrer 
on  the  record. 

According  to  the  rules  of  pleading,  this  demurrer  answers  to  the 
action,  and  it  is  a  waiver  of  the  previous  exception  taken  to  the  opiih 
ion  of  the  court  overruling  his  nnotion  to  dismiss.  The  demurrer  was 
also  overruled,  but  as  the  overruling  of  the  demurrer  is  not  alleged  to 
be  erroneous,  there  seems  to  be  no  question  whatever  for  the  consider- 
ation of  the  court. 

fiowever,  the  first  ground  specially  set  down  for  demurrer  is  the 
same  ground  as  that  taken  in  the  n[H>lion  to  dismiss,  namely,  that  a 
copy  of  the  instrument  sued  on  had  not  been  filed,  together  with  the 
petition,  &c.  We  insist  that  this  is  neither  good  ground  for  demurrer, 
Bor  of  motion  to  dismiss,  but  a  niotion  to  dismiss  is  certainly  the  appro- 
priate mode  of  raising  such  an  objection,  and  the  defendant  bebw 
had  already  made  such  a  motion  and  abandoned  iL 

The  second  cause  of  demurrer  set  down  is,  ^  that  it  does  not  ap- 
pear from  the  petition  that  Richard  H.  Yeates  who  b  summoned  to 
answer,  and  the  R.  H.  Yeates,  who  executed  said  bond  to  plain- 
tiff, are  one  and  the  same  person,"  which  ground  of  demurrer  was  also 
overruled,  and  the  decision  is  fully  sustained  by  the  opinion  of  this 
court  in  the  cases  of  WeU  v$.  PrescoU  and  Jones;  and  Dudlnf  »» 
Smith  and  Graveij  from  Chicot  county,  delivered  during  tlie  pitMiit 
term. 
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Dickinson,  JudgCy  delivered  the  opinion  of  the  court: 

As  to  the  first  objection,  the  plaintifif  in  error  having  in  his  demur- 
rer made  the  objection  to  the  proceedings,  if  there  was  any 
thing  in  his  motion,  he  waived  it  bj  demurring;  and  the  only  question 
is  upon  the  demurrer. 

The  petition  conforms  strictly  to  the  form  prescribed  in  the  statute, 
not  only  in  setting  out  a  copy  of  the  instrument  sued  upon,  but  in 
every  other  respect;  and  the  other  objection,  that  it  does  not  ap- 
pear that  Richard  H.  Yeates  is  the  same  person  who  executed  the 
obligation,  bearing  the  signature  of  R.  H.  Yeates,  we  cannot  consider 
as  a  substantial  legal  objection;  and  we  so  expressly  decided  in  the 
case  of  IVebb  vs.  Jones  and  PrescotL,  at  the  present  term  of  this  court, 
when  the  same  question  was  raised.  We  consider  the  petition  suffi- 
cieot  for  the  plaintiff  to  maintain  his  action,  and  that  the  demurrer 
was  rightly  overruled.    The  judgment  is  therefore  affirmed^ 
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In  the  proceeding  by  petition  and  suromons,.  it  is  unnecessary  to  file  any  copy  of  thr 
instrament  sued  on,  other  than  that  contained  in  the  body  of  the  petition. 

This  was  a  proceeding  by  petition  and  summons*  The  defendant 
below  moved  to  dismiss  the  suit  on  the  ground  that  there  was  no  copy 
of  the  note  Gled  with  the  petition  as  required  by  the  statute.  The 
motion  was  overruled,  and  there  being  no  further  defence,  judgment 
was  accordingly  entered  in  favor  of  the  plaintiff. 

Pike,  for  plaintiff  in  error,  offered  the  same  argument  as  in  the  case 
last  preceding. 

Ashley  &  Watkins,  Contra: 

The  only  question  presented  in  this  case  is,  upon  the  nK>tion  of  the 
defendant  in  the  court  below,  to  dismiss  the  case  upon  the  ground  that 
the  plaintiff  below  had  not  filed  a  copy  of  the  instrument  sued  on; 
which  motion  being  overruled,  the  defendant  excepted,  and  said 
nothing  further — suffered  judgment. 

The  whole  scope  and  object  of  the  law  of  petition  in  debt  seems  to 
be  to  afford  an  easy  and  simple  remedy  upon  bonds,  bills,  and  notes, 
and  upon  the  same  principle  to  allow  the  defendant  to  make  any  de- 
fence he  may  have  to  the  merits  without  the  forms  of  pleading. 

The  only  imperative  requisition  of  the  statute  is  that  the  plaintiff 
shall  file  a  true  copy  of  the  instrument  sued  on,  with  the  assignments 
thereon,  if  any,  which  of  itself  imports  a  title  in  the  plaintiff  to  sue, 
and  an  obligation  on  the  part  of  the  defendant  to  pay,  and  dispenses 
with  the  usual  averments  of  that  kind  in  a  declaration  at  length. 

What  then  is  meant  by  the  copy  of  the  instrument  sued  on?  By 
reference  to  the  second  section  of  the  act.  Rev.  Stat.  p.  152,  it  will  be 
teen  that  the  plaintiff  is  required  to  insert  a  copy  of  the  instrument  sued 
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OD,  io  the  bodj  of  his  petition.  So  in  the  third  section  it  is  provided 
that  if  the  plaintiff  be  the  owner  of  a  bond  or  instrument  sued  on,  as 
assignee,  the  fact  of  the  assignment  shall  be  stated  in  the  petitioni 
and  the  statement  thereof  may  be  in  the  following  form,  to  be  stated 
immediately  afler  the  copy  of  the  bond,  bill,  note,  &c.,  inserting  the 
assignments. 

Now  it  is  not  probable  the  law  means  that  the  plaintiff  shall  file  two 
copies  of  the  instrunient  sued  on. 

On  the  contrary,  I  understand  the  object  and  intention  of  the  law 
to  be  that  the  copy  of  the  instrument  sued  on,  with  the  assignments,  if 
any,  is  the  whole  sum  and  substance  of  the  plaintiff's  declaration,  and 
the  plaintiff  must  set  out  a  true  copy  at  his  peril,  otherwise  the  defend* 
aot  may  require  him  to  produce  the  original,  and  he  will  be  non- 
suited. 

In  this  case,  the  defendant  below  did  not  avail  himself  of  this  right, 
if  the  instrument  were  not  set  out  truly,  but  objected  on  the  ground 
that  a  copy  had  not  been  filed,  evidently  a  mere  play  upon  words,  and 
evasion  of  the  statute,  because  it  appears  from  the  record,  that  the 
plaintiff  below  had  set  out  in  his  petition  a  true  copy  of  the  instrument 
with  the  assignment  thereof;  and,  if  the  plaintiff  in  error  would  have  it 
so,  the  petition,  together  with  such  true  copy,  had  been  tiled  in  the 
office  of  the  Clerk. 

Dickinson,  Judge j  delivered  the  opinion  of  the  court: 

The  only  question  presented  for  our  consideration  is  whether  a  copy 
of  the  instrument  sued  on  must,  in  addition  to  the  copy  s-ct  out  in  the 
petition,  be  filed  in  the  Clerk's  office  at  the  time  of  the  commence- 
ment of  the  suit.  By  reference  to  the  statute  authoiizing  tlie  mode  of 
proceeding  by  petition  and  summons,  the  plaintiff  is  required  to  "  in- 
sert a  copy  of  the  instrument  sued  on."  The  Gth  section  of  the  act 
referred  to,  declares  that  "  in  all  suits  instituted  under  the  provi-iions 
of  this  act,  the  petition  signed  by  the  plaintiff  or  his  attorney,  together 
with  a  true  copy  of  the  insirument  sued  on,  and  the  assignments  there- 
on, if  any,  shall  be  filed  in  the  office  of  the  Clerk  of  the  Circuit  Court." 
In  the  case  before  us,  the  petition  was  signed  by  the  attorney  of  the 
plaintiff,  and  contains  a  true  copy  of  the  instrument  sued  on,  and  filed 


Digitized  by  VjOOQ IC 


464  CASES  IN  THE  SUPREME  COURT 

Bostwick  agaitut  Flemming. 

in  the  office  of  the  Clerk  of  the  Circuit  Cotirt  of  Phillips  couDtj,  as  re- 
quired by  said  6tb  section.  Under  the  present  law  regulating  the 
form  of  proceeding  in  prosecuting  actions,  the  declaration  or  peti- 
tion is  filed  in  the  Clerk's  office  before  the  writ  is  issued,  and  does  not 
go  out  with  the  writ,  but  remains  on  the  files  of  the  court,  subject  to  tbe 
inspection  of  the  party.  It  is  clear,  in  our  opinion,  that  this  is  all  the 
statute  contemplates  or  requires,  for  it  would  be  absurd  to  suppose  that 
the  Legislature  required  that  two  copies  of  the  instrument  sued  oo 
should  be  filed  in  the  same  office,  and  at  the  same  time,  nor  is  it  io 
our  opinion  necessary.  The  proceedings  are  in  strict  con/bnnity  with 
the  statute,  and  the  Circuit  Court  rightly  overruled  the  motioD  to  dis- 
miss. The  judgment  of  the  court  below  must  therefore  be  affirmed 
with  costs. 


The  same  decision  was  made  in  the  case  of  William  M*  McPhbr- 
soN  against  Henry  L.  Biscoe,  assignee^  4^.,  in  error  to  the  same 
court. 
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De  La  F.  Roysdon  against  John  Sumnes. 
Erros  to  Chicot  Circuit  Court. 

In  declaring  npon  a  covenant,  it  ia  not  necessary  to  set  out  the  exact  words  of  the 
agreement,  but  only  to  state  its  legal  effect,  according  to  its  true  meaning  and 
intention. 

Whenever  a  covenant  is  in  its  terras  defective,  it  ought  to  be  set  out  according  to  its 
legal  consequences. 

Where  a  client  covenanted  with  an  attorney  that  he  would  pay  him  a  certain  sum  in 
ease  he  (the  client)  should  gain  a  certain  suit,  in  which  he  had  employed  the  attor* 
ney,  the  declaration  on  the  covenant  properly  stated  the  covenant  to  be  that  the 
client  would  pay  that  sum  in  case  the  attorney  gained  the  suit ;  and  an  averment 
that  the  attorney  did  gain  the  suit  for  his  client,  is  a  sufficient  averment  of  the  coo- 
dition  precedent  to  the  payment. 

This  was  an  action  of  covenant,  upon  certain  articles  of  agreement, 
by  which  Sumner  agreed  and  covenanted,  that  whereas  he  had  em- 
ployed Roysdon,  as  an  attorney,  to  defend  him  in  the  case  of  Wm, 
L«  Baldwin  against  him,  brought  in  Chicot  Circuit  Court,  for  a  cer- 
tain negro  girl  Lizza,  purchased  by  him  of  James  Gray;  ^Mn  which 
case  I  am  to  pay  him,  the  said  Roysdon,  the  sum  of  one  hundred  and 
fifty  dollars,  if  I  gain  the  said  ^w//,"  &c. 

The  declaration  avers  that  Sumner  by  his  covenant,  covenanted  to 
pay  Roysdon  the  sum  of  $150,  '^provided  said  plaintiff  gained  a  suit 
in  which  said  defendant  employed  said  plaintiff  as  an  attorney,"  &c«^ 
describing  the  suit  as  in  the  covenant.  And  the  declaration  avers, 
that  said  Roysdon  gained  said  suit  or  case  for  said  Sumner,  as  said 
Sumner  employed  him  to  do,  and  that  he  is  entitled  to  said  sum,  as 
will  appear  by  reference  to  said  agreement,  and  the  records  of  said 
court  in  the  case,  which  is,  and  has  been  long  determined,  and  which 
sum  has  been  long  since  due. 

After  oyer,  the  defendant  demurred,  for  variance,  on  the  ground  that 
the  covenant  showed  that  the  money  was  to  be  paid  in  case  Sumner 
gained  the  suit;  and  the  declaration  stated  that  it  was  in  case  Roysdon 
gained  the  suit;  and  that  the  declaration  only  averred  that  Roysdon^  not 
Sumnefj  gained  the  suit.  The  court  below  sustained  the  demurrer, 
and  rendered  final  judgment  against  the  plaintiff. 
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Pike,  for  plaintiflf  in  error: 

In  suing  upon  a  covenant,  it  is  only  necessary  to  state  it  according 
to  its  legal  effect,  and  it  is  never  necessary  to  set  out  the  covenant  in 
its  exact  words.  Grannis  vs.  Clark^S  Cow.  26]  and  whenever  a  con- 
tract in  its  terms  is  defective,  it  should  be  out  according  to  its  legal 
effect.     Osborne  vs.  Lawrence,  9  fVend.  135;  1  Ch.  PL  302,  303. 

In  Lunt  vs.  Padelford^  10  Mass.  230,  the  declaration  stated  that  a 
writ  of  execution,  in  favor  of  the  plaintiff,  against  one  Barney,  was  id 
the  hands  of  the  Sheriff,  which  Barney  could  not  satisfy,  and  that 
Padelford,  by  his  note  in  writing  promised  the  plaintiffs  that  if  they 
would  delay  the  execution,  Barney  should  at  a  certain  day  pay  or 
surrender  himself,  and  that  if  he  did  not,  he  Padelford  would  pay  it. 

The  written  contract  stated  the  execution,  &c.,  and  that  Padelford 
promised  (without  saying  to  whom)  that  '*  if  said  execution  could  be 
delayed,"  &c.  The  court  held  that  this  pro6f  sustained  the  declara- 
tion. Brislow  vs.  -Wright^  Douglas^  GG7;  Thursby  vs.  Plants  1 
Saund.  235,  c.  n.  9. 

This  principle  is  so  perfectly  well  settled,  that  it  requires  no  long 
quotation  of  authorities  to  establish  or  prove  it.  If,  therefore,  the 
plaintiff,  in  declaring  upon  a  covenant,  states  any  part  of  it,  not  in  the 
words  of  the  covenant,  but  in  any  other  words  or  manner  which  in 
law  or  in  the  common  acceptation  of  language,  amount  to  the  same 
thing,  it  is  sufficient.  Thus  if  the  covenant  is  tiiat  A.  will  pay  by  his 
agent,  it  is  sufficient  to  state  a  covenant  that  A.  himself  will  pay. 

In  this  case  there  is  a  condition  precedent  fixed  by  the  covenant, 
and  to  be  stated  in  the  declaration.  That  condition  precedent  is,  if 
the  covenantor,  client  of  the  covenantee,  should  gain  a  certain  suit. 
The  declaration  states  the  condition  precedent  to  be,  if  the  cove- 
nantee, being  the  attorney  of  the  covenantor,  should  gain  the  suit;  and 
avers  that  he  did  gain  it  for  the  covenantor. 

Now  wh?it  is  the  legal  effect  qCthe  condition  precedent  in  the  cove- 
nant. "  If  Sumner  should  gain  the  suit,"  is  the  expression.  Is  that 
all  which  is  meant  by,  or  included  in  it?  The  amount  to  be  paid 
Roysdon  was  a  fee.  Was  he  to  receive  that  fee  if  Sumner  gained 
the  suit,  whether  he  attended  to  the  case  or  not?  Was  he  to 
receive  it  if  he  failed  to  attend  to  the  case,  and  Sumner  gained  it 
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bj  employing  another  attorney  ?  Unquestionably  not.  The  expres- 
sion therefore  means,  and  such  is  its  legal  effect,  and  none  else, 
that  Sumner  would  pay  the  fee,  if,  by  Roysdon's  attention  to 
the  case,  he  Sumner  should  gain  it — in  other  words,  if  Roysdon 
should  gain  it  for  him.  Suppose  the  averment  of  performance 
of  the  condition  precedent,  had  merely  been,  that  Sumner  did  gain 
the  suit?  Would  it  have  been  sufficient?  We  do  not  believe  that  it 
would.  The  condition  precedent  here  involved  something  to  be  done, 
some  service  to  be  rendered  by  Roysdon  to  Sumner.  A  benefit  to 
Sumner  was  provided  for,  to  be  sure — but  a  benefit  to  arise  out  of 
Roysdon^s  acts  and  services.  If  such  an  averment  of  performance 
would  be  good,  without  stating  any  act  to  have  been  done  by  Roys- 
don at  all — merely  stating  the  benefit  to  Sumner,  but  not  the  agency 
of  Roysdon  in  working  that  benefit,  we  are  mistaken.  And  if  it  would 
be  good,  still,  beyond  a  doubt,  Sumner  could  reply  that,  true  he 
gained  the  suit,  but  without  Roysdon's  assistance,  and  by  employing 
other  counsel. 

It  is  perfectly  manifest,  therefore,  that,  in  order  to  state  the  condi- 
tion precedent  according  to  its  legal  effect,  the  rules  of  correct  plead- 
ing required  Roysdon  to  state,  not  oaly  that  the  suit  was  to  be  gained, 
but  that  it  was  to  be  gained  by  his  exertions  and  services:  in  other 
words,  that  he  was  to  gain  the  suit  for  Sumner:  and  in  averring  a  per- 
formance of  the  same  condition,  it  was  absolutely  necessary  to  aver, 
what  is  here  averred;  that  he  gained  the  suit  for  Sumner. 

The  court  below  said  that  there  might  be  a  vast  difference  betweea 
the  gaining  of  the  suit  by  Roysdon,  and  the  gaining  of  it  by  Sumner. 
Certainly,  for  Sumner  might  gain  it  without  Roysdon's  aid — whereas 
as  the  declaration  and  covenant  both  show,  Roysdon  had  no  interest 
in  the  suit  as  a  party,  and  therefore  could  not  gain  it,  without  gaining 
it  for  Sumner.  The  very  reason,  therefore,  assigned  by  the  court  for 
sustaining  the  demurrer,  should  have  induced  a  decision  diametrically 
opposite.  The  declaration  being  undoubtedly  good,  the  demurrer 
should  have  been  overruled. 

Trapnall  &  Cocke,  Contra: 
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Roysdon  against  Sumner. 
Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

In  declaring  upon  a  covenant,  it  is  not  necessary  to  set  out  the  exact 
words  of  the  agreement,  but  only  to  state  its  legal  effect  according  to 
its  true  meaning  and  intention.  Whenever  a  covenant  is  in  its  terms 
defective,  it  ought  to  be  set  out  according  to  its  legal  consequences* 
Grannis  vs.  Clark^  8  Cowen  35;  Osborne  vs*  LawrencCy  9  Wend.  135; 
1  Ch.  PL  302-3;  Lunt  vs.  Padelford,  10  Mass.  Rep.  320;  Gaster  vs. 
Ashley^  1  Ark.  325.  The  principle  is  so  well'  settled  that  it  is  unne- 
cessary to  say  any  thing  further  in  defence  of  it.  The  breaches  are 
properly  assigned  in  the  declaration,  for  they  aver  the  only  facts  upon 
which  the  defendant's  liability  accrued.  The  covenant  contains  two 
conditions*  The  one  was  precedent  upon  the  other.  The  plaintiff 
was  employed  as  attorney  to  attend  to  a  suit  in  which  the  defendant 
was  interested,  and  he  was  to  receive  one  hundred  and  fidy  dollan 
provided  the  defendant  succeeded  in  the  action. 

The  reception  of  his  fee  was  made  to  depend  upon  a  condition  pre- 
cedent,  which  was,  that  he  would,  with  due  care  and  diligence,  attend 
to  the  suit  as  such  attorney.  This  fact  he  has  averred,  and  then 
adds,  that  he  has  gained  the  suit  for  the  defendant.  He  had  no  inte- 
rest in  the  suit,  except  the  interest  of  his  client  as  an  attorney,  and  the 
allegation  that  he  gained  the  suit  for  the  defendant,  is  equivalent  to 
averring  that  the  defendant  gained  it.  For  this  declaration  shows 
that  he  gained  it  not  for  himself,  but  for  the  defendant;  and  therefore, 
the  defendant's  liability  to  pay  him  one  hundred  and  fifty  doUara  be- 
came fixed  by  the  performance  of  this  precedent  condition. 

The  judgment  of  the  court  below  must  therefore  be  reversed,  with 
costs* 
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Mapis,  Ryan,  &  Co.,  against  Newman  and  Pollock. 
Ebbos  io  Franklin  Circuit  Court, 

Where  e  petition  in  debt  states  the  instrument  sued  on,  to  be  a  writing  obligatory*  « 

demurrer  admits  this  averment  to  be  true. 
If  two  persons  sign  with  one  seal,  ihey  are  held  both  to  have  sealed  the  instrument. 
An  averment  that  two  defendan's  executed  and  sealed  an  instrument,  signed  thus,  **/. 

if.  Newman  and  P.  Pollock**  so  far  from  showing  ihem  to  be  partners,  expressly 

disproves  the  fact. 

This  was  a  suit  by  petition  and  summons,  brought  against  New- 
man and  Preslej  Pollock.  Service  was  had  on  Newman  alone.  At 
the  return  term,  Newman  demurred  to  the  petition,  for  variance  be- 
tween the  writ  and  petition,  and  because  the  writing  was  described 
as  a  writing  obligatory,  when  it  was  a  promissory  note,  and  as  the 
bond  of  John  H.  Newman  and  Presley  Pollock,  under  the  style  of 
"  John  H.  Newman  and  P.  Pollock,"  showing  each  other  partners, 
and  that  partners  cannot  bind  each  other  under  seal  without  special 
authority  to  do  so.     The  demurrer  was  sustained. 

The  petition  stated  that  the  plaintiflfs  were  the  legal  owners  of  a 
writing  obligatory,  (sometimes  called  a  bill,)  against  the  defendants 
John  H.  Newman  and  Presley  Pollock,  executed  by  the  said  New- 
man and  Pollock,  by  the  style  and  description  of  John  H.  Newman^ 
P.  Pollock,  to  the  following  efiect: 

f  747  02.  Napoleon,  Mo.  Arkansas, 

10  Juney  1827. 

One  day  after  date,  for  value  received,  we  promise  to  pay  to 
Mapes,  Ryan,  &  Co*,  or  order,  seven  hundred  and  fifty^even  dollars 
and  ninety-two  cents.  John  H.  Newman,  P.  Pollock,  [seal.} 

Pixs,  for  pituntiff  in  error  : 

The  question  is,  whether  the  demurrer  was  properly  sustained.  Let 

OS  examine  each  ground  of  demurrer. 

59 
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Mapes,  Ryan,  vnd  Co.,  against  Newman  and  Pollock. 

First:  Variance  between  the  writ  and  petition.  This  can  be  no 
ground  of  demurrer.  A  demurrer  is  a  plea  to  the  action.  There 
never  was  any  method  of  taking  advantage  of  such  a  variance  except 
by  plea  in  abatement,  and  then  only  after  oyer  of  the  writ.  Certain- 
ly it  was  never  before  imagined  that  any  such  variance  could  be  taken 
advantage  of  by  demurrer,  which  is  an  appearance  to  the  action. 

Second:  That  the  writing  is  described  as  a  writing  obligatory, 
when  it  is  a  promissory  note. 

When  this  writing  was  executed,  a  scrawl,  without  any  words  in 
the  body  of  the  instrument,  such  as  '^  in  witness  whereof,"  &c.,  made 
a  sealed  instrument.  It  is  also  a  well  settled  principle  that  where  two 
persons  sign  an  instrument,  but  with  only  one  seal,  it  is  a  sealed  instni^ 
ment  as  to  both. 

The  petition  states  this  instrument  to  have  been  executed  bj  both 
Newman  and  Pollock — and  the  names  of  both  are  prefixed  to  the 
seal.  The  demurrer  admits  the  averment  that  they  both  executed  it, 
to  be  true — and  if  both  signed  it,  it  is  the  sealed  instrument  of  both. 

The  demurrer  also  states  that  the  petition  shows  the  writing  to  have 
been  signed  by  Newman  and  Pollock,  by  their  style  and  description 
of  "  John  H.  Newman,  P.  Pollock,"  showing  them  partners.  There 
is  no  averment  (hat  they  are  partners,  nor  can  the  petition  be  con- 
strued to  mean  any  thing  of  the  kind.  The  averments  of  the  peti- 
tion are  that  both  executed  it — and  the  phrase,  ^^  by  their  style  and 
description'*  is  merely  intended  to  show  in  what  manner  each  signed 
his  name.  Had  it  been  "  6y  their  respective  styles  and  descriptions,'* 
it  would  have  been  better,  but  that  is  manifestly  its  meaning. 

There  beipg  nothing  in  the  petition  showing  that  they  were  part- 
ners, if  the  persons  signing  with  but  one  seal,  are  both  held  to  have 
sealed  the  instrument,  the  petition  is  every  way  sufficient.  That  such 
is  the  law,  see  Hurlstone  on  Bonds  7;  Shep.  Toiich.  55;  Own.  Dig* 
Fait,  {A.)  2;  Ball  vs.  Dunsterville^  4  T.  R.  313;  EllioU  vs.  Daris^  2 
Bos.  and  Pul.  338. 

Dickinson,  Judge,  delivered  the  opinion  of  the  court: 

At  the  time  the  instrument  was  executed,  a  scrawl,  without  an  j  words 
in  the  body  of  it,  was  sufficient  to  make  it  a  valid  iostrauieDt.   The  de* 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS  471 

Mapes,  R]ran,  &  Co.,  agairut  Newmao  and  Pollock* 

mutrer  admits  the  facts  to  be  trae,  as  set  out  in  the  petition.  The 
aTeraicDt  is  that  it  was  a  writing  obligator/^  and  of  course  a  sealed 
instrameat*  It  was  sealed  as  to  both  of  the  obligors,  although  there 
was  but  one  scrawl  attached  to  it.  Bj  signing  it  and  placing  after 
both  their  names  one  seal,  it  became  valid  as  to  both,  to  all  intents  and 
purposes.  And  so  the  petition  alleges  it  to  be,  and  the  writ  corres- 
ponds with  the  allegation. 

If  two  persons  sign  with  one  seal,  both  are  held  to  have  sealed  the 
instrument.  The  petition  is,  therefore,  every  way  sufficient;  and 
this  position  is  fully  sustained  in  Hurktone  an  Bonds  7;  Shep.  Touch. 
55;  Com.  Dig.  Fait  (A.)  2;  Ball  vs.  Dunstervilk,  4  T.  R.  313;  Elli- 
ott  vs.  Davis,  2  Bos.  and  Pul.  338.  It  is  said  the  defendants  were 
partners,  and  therefore,  they  had  no  right  to  bind  each  other  by  a 
sealed  iDStrument.  There  is  no  averment  in  the  petition  that  they 
are  partners.  The  statement  that  they  executed  it  by  the  style  and 
description  of  J.  H.  Newman  and  P.  Pollock,  so  far  from  showing 
thetn  to  be  partners,  expressly  disproves  that  fact.  The  court  below 
th^eibre  erred  in  sustaining  the  demurrer,  and  its  judgment  must  be 
reversed  with  costs* 
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Daniel  McDonald  against  Jacob  Faulknbs. 
Ebbor  to  Pulaski  Circuit  Court. 

To  entitle  a  party  to  a  credit  under  the  plea  of  non-assumpsit,  he  most  prore;  JInt,  a 
payment  in  money  or  its  equivalent;  second,  that  it  was  accepted;  and,  third,  its  ap- 
plication to  the  particular  debt. 

Payment  can»  in  numerous  instances,  be  given  in  evidence  under  the  p\ea  of  oon-aa- 
sumpsit.  The  plaintiff  can  recover  no  more  than  he  is  justly  entitled  to,  in  equity 
and  conscience ;  which  is  no  more  than  what  remains  after  deducting  all  juai  allow* 
ancea  which  the  defendant  has  a  right  to  retain  in  his  hands. 

Where  the  defendant's  account,  including  money  payments  and  other  chargea,  was 
presented  to  the  plainitff,  who  examined  it,  made  some  corrections,  and  then  as- 
sented to  its  correctness,  and  agreed  that  it  should  be  taken  and  cotnaidered  as  a 
credit  and  payment  against  and  upon  his  own  account,  this  is  such  a  plea  as  can  ba 
given  in  evidence  under  the  plea  of  non-assumpsit. 

Very  slight  evidence  of  acquiescence  will  show  aaseot  to  any  particnlar  mode  of  pay* 
ment. 

Coorta  have,  uniformly,  where  justice  and  circamstoncea  required  it,  indulged  the 
parties  in  preparing  hills  of  exceptions. 

It  is  an  indulgence  often  allowed  to  parties,  snd  sometimes  necesssry,  whero  great 
labor  ia  required  in  the  preparation  oi  their  cases.  Nine  days  after  ovamiling  a 
motion  for  a  new  trial,  is  not  so  unreasonable  aa  to  create  a  doubt  of  the  tmth  of 
the  statements  in  the  bill  of  exceptions. 

The  cases  of  Oray  V8,  Nations  and  Lenox  va.  Pike  and  wife,  do  not  conflict  with  this 
doctrine. 

And  when  it  appears  that  the  exceptions  were  taken  at  the  trial,  and  on  OTerrulingthe 
motion  for  a  new  trial,  and  subFequemly  reduced  to  writing  and  signed  and  aeakd 
by  the  court,  they  became  a  part  of  the  record. 

Where  the  record  states  that  upon  ihe  overruling  of  the  motion  for  a  new  trial,  the 
defendant  excepted,  and  placed  his  exceptions  upon  the  record,  and  the  billof  ezoep* 
liona,  signed  nine  doys  alierward.  states  that  the  exceptions  were  taken  when  the 
motion  tor  a  new  trial  wasoverrulcd:  the  fact  that  they  were  taken  at  that  time  can* 
not  be  controverted. 

And  Hbere,  in  such  case,  the  plaintiffhad  hie  bill  of  oxceptiona  signed  by  thebyatand* 
era,  objecting  to  the  defendant's  bill  after  such  a  lapse  of  time;  and  in  it  admitathat 
the  instructions  and  evidence  on  which  the  defendant's  bill  was  baaed,  were  a  part 
of  the  proceedings  at  the  trial,  he  is  estopped  from  denying  euch  inatmcliona  and 
efidence  to  have  been  given  and  adduced  on  the  trial. 

This  was  an  action  of  indebitatus  assumpsit,  brought  by  Faulk- 
ner against  McDonald,  and  a  bill  of  particulars  was  filed  when  the 
euitwas  commenced.  At  September  term,  1839,  McDonald  pleaded 
non-assumpsit.  The  record  shows  this  plea  to  have  been  filed,  and 
issue  joined  on  the  10th  of  September,  and  that  on  the  same  day  the 
tfsue  was  tried  bj  a  jury,  who  found  for  FaDlkner  one  hundred  and 
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McDonald  as^ainst  Faulkner. 


twenly-sevcn  dollars  damages,  for  which,  with  costs,  judgment  was 
entered  the  same  day.     This  is  all  the  record  of  that  day. 

On  the  12th  of  September  the  record  states  that  McDonald  filed 
his  motion  for  a  new  trial.  The  motion  for  a  new  trial  is  copied  in 
the  transcript,  and  is  based  on  two  grounds;  '^Jirst^  that  the  instruc- 
tion of  the  court,  excluding  a  part  of  the  evidence  of  defendants,  was 
erroneous;"  second^  that  the  verdict  was  contrary  to  law  and  evidence. 

On  the  16th  of  September  the  record  states  that  the  court  on  that 
day  overruled  the  motion  for  a  new  trial,  "  and  thereupon  the  said 
defendant,  by  his  counsel,  excepted  to  the  opinion  of  the  court,  and 
asked  and  obtained  leave  to  prepare  said  bill  of  exceptions,  and  also 
a  statement  of  the  testimony  in  this  case." 

On  the  21st  of  September,  the  record  states  that  on  that  day  "  the 
defendant  filed  his  bill  of  exceptions,  whereupon  the  plaintiff  filed  his 
bill  of  exceptions,  certified  by  the  bystanders." 

The  defendant's  bill  of  exceptions  appears  in  the  transcript,  signed 
and  sealed  by  the  Circuit  Judge,  and  dated  September  20th.  It 
states  that  on  that  day  the  defendant  moved  for  a  new  trial,  and  sets 
out  the  ground  of  the  motion,  as  stated  above;  that  the  motion  was 
overruled,  "  to  which  opinion  of  the  court  the  defendant  excepts, 
and  pray  his  exceptions,  with  the  following,  which  was  all  the  evi- 
dence in  the  case,  may  be  signed,  sealed,  and  enrolled."  Then  fol- 
lows the  statement  of  the  evidence,  which  is,  that  the  plaintiff  proved 
his  account,  amounting  to  $200:  that  the  defendant  then  produced 
and  proved  an  account  against  the  plaintiff  to  be  just  and  correct,  it 
being  in  part  for  money,  and  in  part  for  various  other  items:  that  the 
plaintiff  had  examined  the  defendant's  account,  and  after  making 
some  corrections,  had  admitted  it  to  be  correct,  and  that  it  was  agreed 
between  plaintiff  and  defendant,  that  the  defendant's  account  was  to 
go  as  a  payment  and  credit  upon  the  account  of  the  plaintiff:  and 
the  bill  of  exceptions  then  stated,  that  the  court,  on  motion  of  the 
plaintiff,  against  the  consent  of  the  defendant,  instructed  the  jury, 
that  only  so  much  of  defendant's  account  as  purported  to  be  money 
payments  should  go  in  evidence  as  payments,  and  that  the  residue 
•hould  be  excluded* 
The  plaintiff's  bill  of  exceptions  stated  that  on  the  20th  of  Septcm- 
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ber  the  defendant  tendered  to  the  court  a  paper  purporting  to  be  a 
bill  of  exceptions  to  the  opinion  of  the  court  overruling  bis  motion  lor 
a  new  trial,  ^'  and  also  a  statement  of  the  evidence  of  this  cause,  and 
of  the  instruction  of  the  court  upon  the  trial  thereof,"  whereas  no 
minutes  or  memoranda  in  writing  of  such  evidence  or  instruction  bad 
been  taken  at  the  trial,  or  at  any  time  had  been  preserved,  either  by 
the  court  or  the  parties:  that  on  the  21st  of  September  the  paper  so 
offered  was  signed  by  the  Judge,  and  ordered  to  be  filed,  to  which 
signing  and  filing  of  said  paper  the  plaintiff  excepts. 

To  this  bill  of  exceptions  the  Judge  appended  his  statement,  that 
he  declined  signing  it,  ^^  not  that  it  does  not  contain  the  facts  of  the 
case,  but  because  it  purports  to  be  an  exception  to  the  opinion  of  the 
court  in  signing  a  bill  of  exceptions  taken  to  a  former  decidon  of  the 
court  in  signing  a  bill  of  exceptions  in  the  progress  of  this  cause*^' 
Thereupon  the  plaintiff  ^s  bill  of  exceptions  was  signed  and  certified  to 
be  true  by  five  bystanders, 

Trapnall  &  Cocke,  for  plaintiff  in  error: 

We  admit  that  under  our  statute  a  mere  set  off  cannot  be  given  in 
evidence  under  the  general  issue  unless  notice  be  given  at  the  time  of 
filing  the  plea,  of  the  demand  intended  to  be  insisted  upon,  and  upon 
what  account  the  same  became  due.  It  is  equally  true  however,  that 
payment,  or  whatever  amounts  to  a  payment,  can  be  given  in  evidence 
under  that  issue,  and  although  as  a  general  rule  payment  must  be 
made  in  money;  yet  whenever  any  thing  else  has  been  received  as 
payment,  it  will  be  regarded  by  the  court  as  such,  and  treated  ac- 
cordingly.  A  payment  must  be  in  money,  or  its  equivalent,  promis- 
sory notes  may  be  a  good  payment  if  they  are  accepted  as  such. 
Harlan  vs.  WingalCy  administrator^  2  J.  J.  Marshal^  138.  The  case 
of  Whitlingtonvs.  Roberts^  4  Monroe^  173,  is  directly  in  point.  There 
the  complainant  exhibited  his  bill  to  be  relieved  against  a  judgm^ 
at  law  founded  on  a  note  executed  by  him  to  Francis  Jones,  who  as- 
signed it  to  Whittington,  alleging  that  after  he  had  given  the  note, 
and  after  it  was  due  to  Jones,  he  sold  Jones  a  negro  slave,  and  it  was 
agreed  at  the  time  of  sale  between  him  and  Jones  that  the  aoKHiDtof 
the  note  should  be  discounted  out  of  the  price  of  the  slave,  but  the  note 
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not  being  present  he  did  not  take  it  up.  Jones  afterwards  lost  the 
note  by  gaming  to  Whittington,  to  whom  he  assigned  it,  Whittington 
brought  suit  upon  it  before  the  Justice  of  the  Peace.  Complainant 
proved  the  agreement  to  discount  the  note  with  Jones,  and  the  Jus- 
tice gave  judgment  for  him  from  which  Whittington  appealed.  In 
the  Circuit  Court  judgment,  by  default,  was  given  for  Whittington. 
Counsel  for  Whittington  contended  that  the  demand  was  not  a  direct 
payment,  but  rather  an  award  and  satisfaction  which  ought  to  have 
been  pleaded  at  law.  Upon  this  position  the  court  remarks  that  the 
<*  objection  rests  on  the  inquiry  whether  this  discharge  of  the  note  by 
part  of  the  price  of  a  negro  could  have  been  given  in  evidence  under 
a  plea  of  payment  at  law.  It  is  true  a  payment  literally  means  a  dis- 
charge of  the  obligation  according  to  its  letter.  But  courts  have  ex- 
tended the  issue  more  to  the  spirit,  and  have  not  confined  it  to  the  let- 
ter. Hence  Starkie  in  his  treatise  on  evidence,  vol.  3,  p.  1084,  lays 
down  the  rule  that  the  payment  must  be  made  in  money  or  its  equiva- 
lent. What  shall  be  counted  an  equivalent  may  often  be  a  question 
of  some  nicety.  Bills  of  exchange,  bank  notes,  or  negotiable  notes 
on  individuals  have  been  held  good  proof  under  the  plea  of  payment. 
But  there  must  be  an  agreement  to  accept  them  as  such.  If  such  ar- 
ticles, with  an  agreement  to  accept  them  as  payment,  may  be  given 
in  evidence,  certainly  a  sum  of  money  already  in  the  hands  of  the 
payee,  and  due  from  him  to  the  payor,  might  by  agreement  be  dis- 
counted as  payment.  It  was  certsdnly  unnecessary  for  the  parties  to 
go  through  the  idle  ceremony  of  the  payee  handing  the  money  to  the 
obligor,  and  he  banding  it  directly  back  to  discharge,  their  respective 
obligations.  It  was  competent  for  them  to  discharge  both  by  agree- 
ing that  the  money  should  remain  where  it  was  and  no  more  was  ne- 
cessary in  this  case."  If  then  it  was  competent  for  Roberts,  under  the 
plea  of  payment,  to  give  in  evidence  the  agreement  with  Jones  to 
discount  the  note,  much  more  would  it  be  competent  for  McDonald, 
in  the  case  before  the  court,  to  give  in  evidence  under  the  plea  of 
non  assumpsit,  the  agreement  of  Faulkner  to  accept  as  payment  of  bia 
accoont  McDonald's  account  against  him.  It  is  true  if  there  bad 
been  no  express  agreement  on  the  part  of  the  plaintiff  to  accept  the 
i^coant  of  the  defeiklant  as  payment  of  his  own,  the  defendant  could 
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not,  under  our  statute,  have  insisted  upon  it  as  a  setoff,  without  giving 
the  necessary  notice  at  the  time  of  filing  his  plea.  It  was  not  as  a 
set  off  that  the  defendant  brought  forward  his  account,  but  as  a  paj- 
ment  made  by  him  to  the  plaintiff,  and  by  the  plaintiff  expressly  ac- 
cepted as  such.  In  this  case,  as  !n  the  one  above  quoted,  there  was 
^^  a  sum  of  money  already  in  the  hands  of  Faulkner,  and  due  from 
him  to  McDonald,  which  it  was  competent  for  them,  by  agreement, 
to  discount  as  payment."  The  evidence  exclusively  shows  it  was  so 
discounted  and  accepted,  and  being  so  accepted,  the  same  legal  con- 
sequences and  effects  attach  to  it  as  if  the  payment  had  been  actually 
made  in  money;  and  although  the  defendant  could  not  hare  given 
it  in  evidence  as  a  set  off  under  the  general  issue  without  nodce. 
Yet,  as  a  payment  actually  made  and  accepted,  it  was  clearly  com- 
petent for  him  to  do  so.  For  there  is  no  law  or  rule  of  practice  which 
requires  notice  to  be  given  in  order  to  let  in  evidence  of  payment  un- 
der the  general  issue.  The  court  therefore  manifestly  erred  in  the 
instructions  which  they  gave  to  the  jury,  and  by  that  means  withheld 
from  the  defendants  a  credit  for  a  large  sum  which  he  bad  already 
paid,  and  which  had  been  accepted  as  payment  by  the  plaintifi^  For 
these  reasons  the  motion  for  a  new  trial  ought  to  have  been  granted* 

Ashley  &  Watkins,  Contra: 

The  case  may  now  be  considered  in  two  aspects.  One  is  that  ac- 
cording to  all  reason  and  authority,  (see  Starkie  Ev.  Tit.  Jfem  Triaij 
Exceptions;  and  the  decision  of  this  court  in  the  case  of  Gray  vs.  JVo- 
tiansj  and  Lenox  vs.  Pike,  et  aU^  and  the  authorities  thete  cited  on 
this  point,)  the  court  here  will  wholly  disregard  the  paper  porportiiig 
to  be  the  bill  of  exceptions  of  the  defendant  below. 

Another  view  is  that  even  if  the  plaintiff  in  error  had  taken  bis  ex- 
ceptions at  the  trial  legally  and  in  apt  time,  his  subsequent  motion  ibr 
a  new  trial  was  an  application  to  the  equitable  and  sound  discretioii 
of  the  court,  and  is  a  waiver  of  any  alleged  error  in  the  instructions  of 
the  court  at  the  trial. 

And  the  true  state  of  fact  in  this  case  is,  in  accordance  with  the 
presumption  of  law,  that  a  pretended  bill  of  exceptions  or  statement  of 
the  testimony  not  taken  during  the  progress  of  the  trial,  or  befi>re  the 
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jury  have  retired  from  the  bar  of  the  court,  but  drawn  up  some 
eleven  days  afterwards,  without  any  notes  or  memoranda  bein;j  takea 
at  the  trial. 

But  the  pretended  exceptions  in  this  case  were  not  taken  at  the 
trial,  (ind  if  taken  at  all,  were  taken  to  the  opinion  of  the  court  over- 
ruling his  motion  for  a  new  trial,  which  U  not  properly  a  ground  of 
exception. 

Dickinson,  Judge^  delivered  the  opinion  of  the  court: 

The  only  question  presented  on  the  part  of  the  plaintiff  in  error, 
for  our  consideration,  is  as  to  the  correctness  of  the  instructions  to  the 
jury,  and  the  decision  of  the  court  below,  in  refusing  the  new  trial. 
To  entitle  a  party  to  a  credit  under  the  plea  of  non-assumpsit,  the  de- 
fendant must  prove,  first,  a  payment  in  money,  or  its  equivalent:  se- 
cond, that  it  Wfis  accepted:  third,  its  application  to  tiie  particular  debt. 

2  Slarkie^  594;  Rirlan  i^s,  Wingnles  Alinr,  2  J.  J.  Mtrshilly  138; 

3  Starkie^  1081.  We  do  not  deem  it  necessary  to  comment  upon  the 
cases  to  which  this  plea  can  be  applied;  for  that  payment  can  in  nu- 
merous instances  be  given  in  evidence  under  the  plea  of  non  assump- 
sit, tliereis  no  doubt;  and  this  principle  is  fully  sustained  in  the  case 
of  Dale  vs.  TolleU,  Burrows  R.  2221.  Where  the  same  plea  had  beoQ 
put  in,  and  Lord  Mansfield  in  delivering  the  opinion  of  the  court, 
laid,  ^Hhe  plaintiff  could  recover  no  more  than  he  was  justly  entitled 
to  in  equity  and  conscience,  which  could  be  no  more  than  what  re* 
mains  after  deducting  all  just  allowances  which  the  defendant  has  a 
right  to  retain  in  his  hands." 

Do  the  facts  in  this  case,  as  spread  upon  the  record,  show  that  there 
was  a  payment  of  money  or  its  equivalent?  So  far  as  regards  the 
money  payments,  it  appears  that  credit  was  given  to  the  defendant, 
and  what  stronger  evidence  can  be  presented  or  offered,  that  the  resi- 
due of  the  account  was  equivalent  to  money,  and  that  it  was  consider- 
ed  and  accepted  of  as  such,  than  the  acknowledgment  of  Faulkner 
himself,  who,  the  witness  testifies,  examined  the  account,  made  some 
corrections  therein,  and  then  assented  to  itSvCorrectness,  and  agreed 
with  the  other  party  that  it  should  be  taken  and  considered  as  a  cre- 
dit and  payment.     That  it  was  accepted  as  such  by  Faulkner  there 
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can  be  no  question  or  doubt.  Cases  in  which  bills  of  exchange,  bank 
notes,  and  negotiable  notes  on  individuals  have  been  held  as  cquiva- 
lent  (o  nK)ney,vyherc  there  was  an  agreement  to  accept  them  as^cb, 
are  numerous. 

In  general  very  slight  evidence  of  acquiescence  will  show  assent  to 
any  particular  mode  of  payment.  From  the  whole  state  of  the  case 
as  presented  to  us  in  the  plaintiflT's  bill  of  exceptions,  we  are  of  opin- 
ion that  the  Circuit  Court  erred  in  their  instructions  to  the  jury,  ^^  that 
only  so  much  of  the  accounts  of  the  plaintiffi  in  error  should  be  allow- 
ed as  purported  to  be  money  payments,  and  that  the  rest  should  be 
excluded  as  inadmissible." 

The  defendant  in  error,  after  the  trial  and  the  plalntiflTs  exceptions 
bad  been  allowed,  also  tendered  his  bill,  which  is  signed  by  by- 
standers, in  conformity  with  the  statute,  and  made  a  part  of  the  record, 
protesting  against  the  signing  of  the  defendant's  exceptions,  upon  the 
ground  that  ^^  no  minutes  or  memor:<nda  in  writing  of  the  evidence  or 
instructions  of  the  court  had  been  taken  at  the  trial,  or  had  at  any 
time  been  presenxd." 

The  defendant  in  error  contends  that  the  plaintiff's  exceptions  ought 
to  be  disregarded,  from  the  fact  of  eleven  days  intervening  between 
the  trial  and  the  signing  of  the  exceptions,  no  note  or  memoranda 
having  been  taken,  and  that  the  subsequent  motion  for  a  new  trial  is 
a  waiver  of  any  alleged  error  in  the  instructions  of  the  court.     It  ap- 
pears from  the  record  that  the  case  was  tried  on  the  10th  of  Sept, 
1839, — on  the  12th  the  motion  for  a  new  trial  was  made — on  the  16ih 
the  court  refused  the  application — and  on  the  2Ist  day  of  the  sanM 
month  the  bill  of  exceptions  was  signed  and  allowed.     The  result  of 
the  investigation  which  we  have  made  upon  this  objection,  leads  us  to 
the  conclusion  that  the  courts  have  unKornnly,  where  justice  or  circum- 
stances required  it,  indulged  the  parties  in  preparing  bills  of  excep- 
tions.    To  deprive  the  courts  of  tins  discretion,  or  attempt  to  limit 
tbem  in  its  exercise,  where  time  is  necessary  or  important  to  enable 
saitors  or  the  courts  to  prepare  a  full  and  proper  statement  of  facts, 
wouk)  often  tend  to  subvert  the  purposes  of  justice,  and  deprive  par- 
ties of  the  means  of  redress.    It  is  not  to  be  presumed  that  courts  wiD 
so  fiir  forget  the  high  and  solemn  obligation  under  which  they  are 
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actiog,  as  to  give  credence  to  a  state  of  facts  of  the  truth  and  correct* 
neat  of  which  there  are  any  doubts. 

It  is  an  indulgence  often  allowed  to  parties,  and  sometimes  necea- 
sarf,  where  great  labor  is  required  in  the  preparation  of  their  cases* 
In  the  present  instance,  wc  do  not  conceive  that  the  lapse  of  time  in- 
tervening between  the  several  steps  taken  in  the  progress  of  this  casCi 
after  the  rendering  of  the  verdict,  so  unreasonable  as  to  create  a 
doubt  of  the  truth  of  the  statements  in  the  plaintitTs  bill  of  exceptions* 

The  defendant  also  insists  that  the  plaintiif 's  bill  of  exceptions 
ought  to  be  excluded,  and  relics  upon  the  cases  of  Gray  and  Hink^ 
ton  vs.  JVaiionSj  and  Lenox  vs.  Pike  and  wife^  and  Smith  and  roije^  in 
support  of  his  argument.  But  neither  of  these  cases,  in  our  opinion^ 
bears  him  out.  In  the  first,  this  court  rejected  that  part  of  (he  record 
which  purported  to  contain  two  bills  of  exceptions,  because  there  was 
no  evidence  that  the  exceptions  were  taken  during  the  trial,  and  they 
were  not  filed  in  the  Circuit  Court  until  after  an  appeal  had  been  al* 
lowed,  and  that  court  had  lost  its  power  and  control  over  the  cause* 
Id  this  case,  however,  it  does  affirmatively  appear,  not  only  by  the  re- 
cord on  the  part  of  the  plaintiff  in  error,  but  also  by  the  defendant's 
statements,  that  the  plaintiff's  exceptions  were  taken  during  the  trial, 
and  immediately  upon  the  overruling  of  the  defendant's  niotion  for  a 
new  trial,  and  subsequently  reduced  to  writing,  and  signed  and  sealed 
by  the  court,  whereby  it  became  a  part  of  the  record. 

Nor  is  the  defendant  better  sustained  by  the  case  of  Lenox  vs.  Pike 
and  wife^  and  Smith  and  wije^  in  which  a  paper  purporting  to  be  a 
statement  of  evidence,  but  not  purporting  on  its  face  to  be  a  bill  of  ex-* 
ceptions  to  any  opinion  of  the  court,  had  been  included  in  the  trans- 
script  of  the  record,  signed  it  is  tnic  by  the  Ju(^e,  but  neither  sealed 
nor  ordered  to  be  placed  on  file  or  on  record,  nor  was  there  any  agree- 
ment of  the  parties  that  it  should  be  placed  on  the  record,  nor  did  it 
appear  whether  such  statement  of  evidence  was  a  mere  memorandum 
of  the  Judge's  for  his  own  use,  or  for  the  information  of  this  court* 

From  the  views  entertained  of  this  case,  we  are  clearly  of  opinion, 
that  the  Circuit  Court  erred  in  the  instructions  given  to  the  jury,  and 
for  this  reason,  the  defendant's  motion  for  a  new  trial  ought  to  hav« 
been  smtained*    Judgment  reverted. 
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Whereupon,  Ashley  &  Watkin?,  for  the  defendant  in  error,  filed 
the  following  petition  for  a  rehearing: 

The  defendant  in  error  in  presenting  his  petition  for  a  rehearing  in 
this  case  is  conscious  that  he  labors  ^undcr  great  cmbarnissment.  To 
seek,  by  force  of  argument,  to  induce  the  liighest  judicial  tribunal  in 
the  land  to  reverse  their  own  solemn  adjudication,  is  to  assume  that 
the  court  have  erred — an  implied  censure,  revolting  to  that  subtle 
pride  of  opinion  and  official  station  vvliich  pervades  the  breasts  of 
humbler  men. 

But  if  it  be  the  lot  of  humanity  to  err,  it  is  not  the  part  of  wise  men 
to  persist  in  error.  In  view  of  those  embarrassments,  the  defendant 
respectfully  and  earnestly  shows  to  the  court  here,  the  grounds  upon 
which  he  asks  for  a  rehearing. 

Two  preliminary  questions  are  presented  by  the  record  in  this 
case,  which  he  deems  entitled  to  the  serious  consideration  of  this 
court. 

First:  Whether,  according  to  the  ancient  and  the  later  and  better 
received  opinions  and  practice  of  pleading,  payment  or  any  special 
matter  in  bar  or  avoidance  of  the  action  ought  not  to  be  pleaded  spe- 
cially. On  this  subject  the  attention  of  the  court  is  called  to  Stephen 
on  Pleading,  (3<i  Am.  £i.,  1837,  p.  158.)  Jlppendix,  note  44,  p.  57, 
p.  60,  el  spq;  and  Cliillj^s  Plead.  472.  in  Appendix. 

Second:  Can  the  account  attempted  to  be  established  by  McDon- 
ald, the  defendant  below,  be  construed  to  be  a  payment,  according  to 
the  legal  understanding  of  the  term,  or  does  it  not  show  a  mutual  in- 
debtedness or  cross  account,  contemplated  by  our  statute  concerning 
set  oiT,  and  .is  such  required  to  be  specially  pleaded,  or  given  in  evi- 
dence under  the  general  issue  with  notice?    Rev.  Stat.^  titUy  Sttoff. 

The  defendant  in  error  might  also  claim  that  the  motion  of  the 
defendant  in  the  court  below  tor  a  new  trial  was  a  waiver  of  any  al- 
leged error  in  the  instmclions  of  the  court,  and  was  an  application  to 
the  sound  and  equitable  discretion  of  the  court,  the  overruling  of  which 
is  not  a  ground  of  eiror.  But  on  tiiese  points  the  authorities  are  oa- 
merous  and  contradictory. 

The  ground  on  which  the  petitioner  mainly  relies  for  a  rebeadogi 
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is  that  the  opinion  of  the  court,  however  correct  on  i(8  face,  is  founded 
on  a  mialaken  view  of  the  facts,  as  they  appear  upon  the  record,  and 
it  establishes  a  precedent  contrary  to  all  authority,  and  dangerous  io 
practice. 

The  court,  in  their  opinion,  throughout  distinctly  assume  it  as  true 
(hat  the  bill  of  exceptions  was  not  signed  and  filed  until  eleven  days 
after  the  trial — that  he  excepted  at  the  trial  and  saved  the  point — 
whereas  no  such  state  of  fact  appears  on  the  record. 

This  is,  perhaps,  the  point  upon  which  this  whole  case  must  turn. 
If  the  exceptions  of  McDonald  were  not  properly  taken,  and  in  apt 
time,  they  do  not  form  a  part  of  the  record,  and  arc  not  entitled  to 
that  consideration  which  the  court  has  given  them. 

The  facts,  as  they  appear  upon  the  record,  are  these:  On  the  4th 
of  May,  1839,  Faulkner  filed  his  declaration,  also  a  bill  of  particu- 
lars of  his  account,  and  process  was  executed  on  the  same  day.  Oa 
the  10th  of  September  the  defendant  pleaded  non-assumpsit,  to  which 
issue  was  joined,  and  the  court  rendered  judgment  for  the  plaintiff  for 
^127,  damages  assessed  by  the  jury.  Two  days  afterwards  the  de- 
fendant tiled  his  nrK>tion  for  a  new  trial.  Four  days  afterwards,  oq 
the  sixteenth  of  September,  the  court  overruled  the  motion  for  a  new 
trial,  and  thereupon,  the  defendant,  by  his  counsel,  excepted,  and 
asked  and  obtained  leave  to  prepare  said  bill  of  exceptions,  and  also 
a  statement  of  the  testimony  in  the  case.  On  the  21st  day  of  Sep- 
tember, the  defendant  filed  his  bill  of  exceptions,  purporting  to  be 
filed  on  that  day,  and  purporting  on  their  face  to  be  an  exception  to 
the  opinion  of  the  court  in  overruling  his  motion  for  a  new  trial,  jind' 
not  to  any  thing  which  took  place  at  the  trial.  Thcit  such  a  proceed- 
ing, in  suffering  that  paper  to  be  filed,  under  all  the  circumstances, 
was  considered  as  an  outrage,  is  evidenced  by  the  bill  of  exception  of 
Faulkner,  which  the  court  admitted  to  be  true,  but* refused  to  sign,  and 
was  thereupon  signed  by  bystanders  who  had  witnessed  the  whole  pro- 
gress of  the  cause,  and  who  knew  that  no  memoranda  or  note  in  wri- 
ting of  any  such  instructions  or  testimony  had  been  taken  at  the  trial, 
or  preserved  either  by  the  court  or  the  parties. 

In  a  petition  for  a  rehearing  it  would  not,  perhaps,  be  proper  to 
go  iato  a  minute  examination  of  all  the  cases  on  this  subject.    Suffice 
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it  to  say  that  the  universal  doctrine  is,  that  an  exception  to  the  opin- 
ion of  the  court,  in  admitting  or  rejecting  testimony,  must  be  taken 
and  presented  before  the  jury  have  retired  from  the  bar  of  the  court; 
and  an  exception  to  the  instruction  of  the  court  must  be  taken  and 
presented  before  the  jury  return  into  court  with  their  verdict.  In 
the  English  practice,  when  a  bill  of  exceptions  does  not  form  a  part 
of  the  judgment  rpil,  but  is  afterwards  tacked  on  to  it,  and  much 
more  length  and  more  formality  is  used  in  reciting  the  proceedings, 
it  is  allowable  to  draw  up  the  bill  of  exceptions  in  form,  and  present 
it  to  the  Judge  for  his  signature,  afler  the  trial,  but  it  is  indi^tpensa- 
ble  that  the  matter  of  exception  itself  should  be  reduced  to  writing  at 
the  trial.  And  the  petitioner  invites  the  attention  of  the  court  to  the 
folk>wing  authorities.  Petersdorf  Ab.  VoL  9,  ;i>.  217,  title  Exceptions ^ 
Bill  of;  2  IjeigVf  Nisi  Priusj  Appendix  p.  1543,  forms^  ^c;  Stephen 
on  Pleading  J  89;  1  Saunders  on  Plead,  and  Ev.  p.  318;  1  Starkie 
Evidencep.  464;2  TidcTs practice, {I  Am.  Ed.  1807,)p.  788;  3  Black. 
Conu  Chap.  24, p.  393;  Wright  vs.  Sharp,  Salk.p.  288;  Jones^  et  a/., 
vi.  the  Insurance  Co.  of  Jforth  America,  4  Dallas  p.  249;  Morris  vs. 
Buckley,  and  others,  8  Serg.  and  Rawle,  p.  218;  Stewart,  cnid  another^ 
v$.  the  Huntington  Bank,  11  Serg.  qnd  liawle,p.  270;  Sykesvs.  Ran* 
son,  6  J.  R.  279;  Milberry  vs.  Collins,  9  J.  R.  445;  Law  vs.  Merril, 
6  Wend.  268;  Shepherd  and  StoTos  vs.  White,  3  Cowen  32;  Launce  vs. 
Barker,  10  J.  A.  312;  Holloway  vs.  Holloway,  1  Monroe  131;  Givent 
vs.  Bradley,  3  Bibb.  195;  Biggs  vs.  McHvain,  3  Mars.  360;  Davis  vs. 
Burns,  et  al.  Missouri  Rep.  261. 

The  only  solitary  case  where  a  different  practice  was  allowed,  is 
the  case  of  Gordon  vs.  Ryan,  J.  J.  Marshall^  p.  58,  where  the  court 
indulged  the  party  until  the  next  term  to  prepare  his  bill  of  cxcep* 
tions.  I  have  not  seen  that  case,  but  from  the  note  of  it  given  in 
Pirtle*s  Dig.,  title  Bill  of  Exceptions,  it  seems  that  the  indalgence 
was  granted  upon  the  express  ground  that  the  substance  of  the  excep* 
tions  bad  been  taken  and  reduced  to  writing  at  the  trial. 

To  suffer  a  party  to  come  in  at  any  time  after  the  trial  and  except 
or  draw  up  a  statement  of  the  testimony,  would  be  utterly  subremve 
«f  the  ends  of  all  legal  proceedings. 

Tho  petitioiier  does  not  mean  to  say  that  the  oppomg  comndl 
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would  pi'epare,  or  the  Judge  of  the  court  below  certify  to  an  cx- 
parte  and  untrue  bill  of  exceptions  or  statement  of  evidence,  but  the 
irresistible  presumption  of  law  is,  that  thejr  may  be  and  are  untrue. 

Let  any  one  come  into  our  Circuit  Court,  in  the  midst  of  a  three 
weeks  session,  criminal,  common  law  and  chancery  cases  all  progress- 
ing on  the  same  day,  and  observe  the  course  of  proceedings  in  tbat 
court,  and  he  will  then  be  qualified  to  judge  whether  the  ends  of 
justice  will  ctrer  be  answered  by  allowing  a  party  to  take  and  pre- 
pare his  exceptions  and  an  ex-parte  statement  of  testimony  eleven 
days  ader  the  trial  has  elapsed,  and  when  no  exception  was  taken  at 
the  trial,  nor  any  note  in  writing  of  any  such  instructions  or  testimony 
taken  or  preserved  by  any  person  whatever. 

All  of  which  is  respectfully  submitted. 

Lact,  J.,  delivered  the  opinon  of  the  court  on  said  petition: 

The  court  has  carefully  examined  the  grounds  taken  in  the  argu- 
ment  for  re-hearing,  and  do  not  deem  them  tenable.  All  the  positions 
assumed  in  the  argument  have  been  fully  answered,  except  one,  which 
we  will  now  proceed  to  dispose  of.  It  is  said  that  the  opinion  dis- 
tinctly assumes  the  fact,  that  the  bill  of  exceptions  was  taken  at  the 
trial,  although  it  was  not  tiled  or  signed  until  eleven  days  afterwards* 
The  opinion  certainly  proceeds  upon  this  assumption,  and  the  record 
fully  warrants  the  conclusion. 

There  were  two  bilb  taken  in  the  case.  The  first  bill  was  taken 
by  the  defendant,  in  which  he  excepted  to  the  opinion  of  the  court 
overruling  his  motion  for  a  new  trial  upon  the  folk>wing  grounds:  First, 
that  the  instructions  of  the  court,  excluding  part  of  the  evidence  of  the 
defendant  was  erroneous:  Second,  that  the  verdict  of  the  jury  was 
contrary  to  law  and  evidence.  This  bill  of  exceptions  sets  out  the 
testimony  excluded  upon  the  the  trial,  and  the  record  expressly  states 
^  that  upon  the  overruling  of  the  motion  for  a  new  trial,  the  defend- 
ant thereupon  excepted  to  the  opinion  of  the  court,  and  placed  his 
opinion  upon  the  record."  The  Judge  has  certified  under  bis  hand 
and  seal,  the  evidence  to  this  court,  and  has  declared  that  the  excep- 
tions were  taken  at  the  time  he  overruled  the  motion  ibr  a  new  trial* 
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This  fact  can  therefore  be  neither  controverted  nor  denied,  for  it  is  a 
judicial  record  which  cannot  be  di.-piitcd. 

This  bill  of  exceptions  Wiis  tiled  on  tl»e  20th  September,  and  al- 
though it  WJ18  eleven  d;ijs  after  the  rendition  of  the  verdict  and  judg- 
oient  entered,  still  it  hiis  express  reference  to  the  time  of  the  trid,  so 
far  as  regards  the  introduction  or  rejection  of  the  evidence.  The 
fact  that  the  evidence  was  given  at,  or  on  the  trial,  is  fullj  dcmoQ- 
Btrated  by  the  piaintitr^s  bill  of  exceptions,  taken  and  signed  by  the 
bystanders  on  tbc  25th  of  September,  in  which  he  controverts  the 
C0Qnpetciu:y  of  the  court  to  sign  a  bill  of  exceptions  after  the  lapse  of 
time  spoken  of*  His  bill  of  exceptions  admils  that  the  instructions  and 
evidence  upon  which  they  were  based  were  a  p.u^t  of  the  proceed- 
ings upon  the  trial.  Having  admitted  this  f  ict  by  his  own  bill  of  ex- 
ceptions, and  thereby  makes  that  certain  which  might  be  regarded  as 
*  somewhat  doubtful  before,  he  is  estopped  fix)m  sa}ing  that  the  in- 
instructions  and  evidence  were  not  had  and  given  upon  the  trial  of  the 
cause.  Besides,  tlie  record  being  a  judicial  document,  and  alleging 
the  fact  to  be  so,  the  truth  of  it  cannot  afterwards  be  put  in  is>uc  in 
any  manner  whatever.  The  motion  for  rehearing  must  therelbre  be 
overruled. 
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An  aeitgnment  of  a  covonant,  under  the  Territorial  Law,  passed  no  legal  interest  iir 
the  covenant,  to  the  assignee,  so  as  to  enable  him  to  sue  on  it  in  bis  own  name:  but 
Jt  UDquesdonably  passed  (he  equity. 

When  a  party  sues,  as  executor,  3lc.,  there  must  be  a  substantial  aTerment  in  tfaa 
pleadings,  showing  thnt  be  sues  in  bis  representative  capacity,  and  nothing  by  iiu 
tendment  can  be  taken  to  supply  the  want  of  such  an  allegation. 

Bat  it  is  immaterial  in  what  part  of  the  declaration  or  pleadmgs,  snob  avennent  oo* 
curs.  And  therefore,  where,  in  the  breach,  tha  declaration  allegea  that  the  defend, 
ant  **  has  not  paid  to  the  intestate  in  his  life.time,  nor  to  the  plsintiflfos  adminisirm* 
tor  aforesaid,"  this  is  sufficient. 

No  precise  or  technical  words  are  necessary  to  constitute  a  covenant,  but  any  words 
which  ahow  the  intention  of  the  parties  will  be  sufficient  for  thst  purpose. 

The  inquiry.alwaya  is.  what  were  the  intentions  of  the  parties?  And  if  there  be  any  am* 
biguity,  such  construction  is  alwaya  given  as  will  make  most  strongly  againat  tb« 
covenantor. 

Wb«re  a  party  to  a  covenant  by  which  he  was  bound  to  do  certain  acta,  upon  the  per* 
formance  of  which  the  other  party  was  to  become  indebted  to  him  in  a  certain  sunu 
endorses  upon  it  under  his  sesl,  that  he  certifies  thnt  the  agreement  has  been  oob»> 
plied  with  on  his  part,  and  that  the  other  pariy  is  therefore  indebted  to  him  as  pro. 
vided  in  the  covenant,  all  of  which,  in  consideration  of  a  certain  aum  to  him  in  hand 
paid  by  a  third  person,  he  assiitns  to  such  third  person ;  and  adda,  that  the  other  partj 
to  the  covenant  **  will,  on  sight,  pay  to  such  third  person*'  the  amotmt  according  ta 
contract :  auch  endorsement  is  a  covenant. 

And  m  it  are  contained  three  distinct  and  separate  covenants:  6rst,  thst  the covenaotor 
bad  performed  bis  part  of  the  original  covenant  ;  second,  that  the  other  party  to  the 
original  covenant  was  indebted  to  him  in  the  amount  specified;  and  third,  that  aaid 
pany  would  pay  it  on  ei^ht. 

And  in  a  declitra'ion  upon  such  second  covenant,  the  breach  is  not  sufficient  where  it 
is,  merely,  that  the  covennnt  sued  i/n  was  presented  to  the  other  party  to  the  original 
covenant,  and  that  he  refused  to  pay  according  to  its  true  meaning  and  effi»et. 

Absent,  Ringo,  Chief  Justice. 

This  was  an  action  of  covenant  instituted  bjr  Sabio,  as  adoMDistra- 

tor  of  Ludovicus  Belding,  deceased.     Richard  C.  Bjrd»  Ladovicos 

Balding  and  Je«se  Shelton,  entered  into  a  contract  under  seal,  by 

which  the  latter  agreed  to  furnish  and  supply  the  emigrating  Choc* 

taw  Indians  *2W0  rations,  to  be  delivered  according  to  the  terms  ef 

the  contract  which  the  parties  of  the  first  part  had  made  with  die 

agent  of  the  United  States,  for  supplying  those  Indiaos  with  360fi0^ 

mtioDi.     And  in  consideration  of  die  party  of  the  second  part 
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pljing  with  bis  agreement,  the  parties  of  the  first  part  bound  them- 
selves to  pay  him  the  same  proportionable  price  for  the  rations  that 
they  were  to  receive  from  the  United  States;  which  payment  they 
were  not  bound  to  make  until  the  government  had  paid  them  for  the 
whole  amount  of  rations  they  agreed  to  deliver. 

This  agreement  was  specially  set  out  in  the  declaration  by  way  of 
inducement  to  the  action;  and  it  was  then  alleged  that  upon  the  back 
of  the  original  contract  was  the  following  endorsement:  ^^  I  hereby 
certify  that  the  within  agreement  is  complied  with  on  my  part  (that  is 
to  say)  that  I  have  furnished  twenty-two  thousand  rations  as  agreed 
within,  for  which  the  said  Byrd,  Belding  and  Shelton  are  now  in- 
debted to  me  for  the  amount  of  each  ration,  at  the  price  the  govern- 
ment pays  said  Byrd,  Belding  and  Shelton,  or  either  of  them,  as  per 
contract;  all  of  which,  for  and  in  consideration  of  the  sum  of  sev- 
enteen hundred  and  fifty  dollars,  to  me  in  hand  well  and  truly  paid  by 
L.  Belding,  the  receipt  whereof  is  hereby  acknowledged,  I  now  assign 
to  said  Belding  all  my  right  and  claim  to  the  within  agreement,  and 
the  said  Byrd,  Belding  and  Shelton  will,  on  sight,  pay  to  said  Belding« 
or  order,  the  anK)unt  of  said  rations,  according  to  contract  with  go- 
vernment. Witness  my  hand  and  seal  jit  Little  Rock,  6th  Septem- 
ber, 1833.  R.  Hamilton,  [seal."] 

Upon  this  instrument  the  action  was  founded. 

The  breach  of  covenant  alleged  in  the  declaration  was,  that  the 
contract  sued  on  was  presented  to  Byrd,  Belding  and  Shelton,  and 
they  were  specially  requested  to  make  payment  thereof,  and  that  they 
refused  to  pay  according  to  its  true  meaning  and  efiect.  Oyer  hav- 
ing been  prayed  and  granted,  the  defendant  demurred  to  the  decla- 
ration, and  his  demurrer  was  sustained — whereupon  final  judgment 
was  entered. 

Trapnall  &  Cocke,  for  the  appellant: 

In  the  first  place  it  is  urged  in  support  of  the  demurrer,  that  Sabio 
has  shown  no  title  upon  the  record  to  maintain  this  suit,  inasmuch  as 
there  is  no  averment  that  he  sues  as  administrator.  In  the  commence- 
ment of  the  declaration  he  has  described  hin)self  as  Aaron  N.  Sabio, 
adminisfaratori  &c.,  and  if  there  was  nothing  else  on  the  record  to 
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show  his  representative  character,  we  admit  this  objection  would  be 
fatal.  But  we  find  in  the  subsequent  part  of  the  declaration  he  is 
named  as  administrator,  which  is  to  show  his  representative  character, 
and  to  entitle  him  to  maintain  this  suit  as  such.  And  so  this  court  in 
the  case  of  Brown  vs.  Hicks^  1  Ark.  Rep.  232,  have  declared. 

But  admitting  that  the  pLiintifif's  right  to  sue  has  been  sufficiently 
shown  on  the  record,  it  is  in  the  next  place  insisted  that  the  declara- 
ration  contains  no  statement  of  a  legal  cause  of  action.  This  objec- 
tion is  founded  upon  a  manifest  misconstruction  of  the  covenant  de- 
clared on.  What  Ls  the  legal  of  this  instrument?  \t  is  evidently  an 
obligation  on  the  part  of  Hamilton  b  j  which  he  covenants  that  he  has 
complied  with  the  within  agreement — that  he  had  furnished  the  twen- 
tj-two  thousand  rations.  That  Byrd,  Belding  and  Shelton  were 
then  indebted  to  him  for  each  ration  at  the  price  the  government  was 
to  pay  them,  and  that  Byrd,  Belding  and  Shelton  will,  at  sight,  pay 
lo  said  Belding,  or  order,  the  amount  of  said  rations  according  to  con- 
tract with  government. 

*«  No  particular  form  of  words  or  expressions  is  necessary  to  create  af 
covenant,  and  for  that  purpose  any  words  will  be  effectual  which  show 
that  the  parties  to  a  deed  have  concurred  and  assented  to  the  per- 
fonpance  or  forbearance  of  a  future  act."  Marshall  vs.  Craigj  \  Bibbj 
379;  Kendall  vs.  Talbot,  2  Bibb,  614. 

^  The  recital  of  an  agreement  in  a  deed  will  create  a  covenant 
apon  which  an  action  of  covenant  will  lie  as  well  as  if  it  had  been 
contained  in  the  body  of  the  deed."  BealPs  adm'rj  vs.  Shoals^  eapV, 
1  Marsh,  475. 

If  then  Hamilton  had  not  complied  with  his  agreement  referred  to; 
if  he  had  not  delivered  the  twenty-two  thousand  rations;  if  Byrd, 
Belding  and  Shelton  were  not  then  indebted  to  him;  or  if  Byrd, 
Belding  and  Shelton  would  not,  at  sight,  pay  to  said  Belding,  or  or- 
der, the  anKMint  of  said  ration,  according  to  contract  with  government, 
Hamilton's  covenant  was  broken,  and  a  right  of  action  immediately 
accrued  to  Belding  to  recover  the  damages  he  may  have  sustained 
by  reason  of  this  agreement.  It  is  a  complete  answer  to  the  objection 
that  Belding  was  bound  to  sue  Bj^rd,  Belding  and  Shelton,  and  pur- 
sue them  to  insolvency,  before  Hamilton  could  be  liable.    For  haviiig 


Digitized  by  VjOOQ IC 


488  CASES  IN  THE  SUPREME  COURT 

Sibin,  Adm'r  of  Belding,  against  Hamilton. 

COFenanted  that  Bjrd,  Belding  and  SheltOD  would  pay,  at  sight,  hk 
corenant  was  broken  the  moment  they  refused  to  pay  after  sight  of  the 
^orenant*  The  covenantor  is  always  bound  to  make  good  his  cove- 
Bant  to  the  corenantee,  and  when  A.  covenants  with  B.  (hat  C*  shall 
do  or  abstain  from  doing  a  particular  act,  it  is  incumbent  on  A.  to  see 
^at  C.  does  perform  or  abstain  from  doing  the  particular  act.  And 
it  is  not  necessary  that  B.  should  make  use  of  all  the  coercive  power 
of  the  law  to  compel  a  compliance  on  the  part  of  C.  to  entitle  him  to 
his  remedy  against  A.  for  a  breach  of  the  covenant.  For  the  right 
accrues  the  moment  the  covenant  is  broken. 

We  cannot  imagine  by  what  process  of  reasoning  the  counsel  for 
the  appellee  has  arrived  at  the  conclusion  that  the  considcnition  paid 
by  Belding  was  a  payment  of  so  much  for  the  firm  of  Byrd,  Belding 
and  Shelton  to  Hamilton,  in  discharge  of  the  contract,  on  the  back 
of  which  the  assignment  was  made,  and  that  the  assignment  was  an 
extinguishment  of  the  contract,  and  a  release  of  any  claim  which 
Hamilton  might  have  under  said  contract  over  and  above  tbe  said 
sum  of  $1760.  Or,  in  other  words,  that  the  covenant  of  Hamihon 
was  nothing  more  than  a  receipt  in  full  to  Byrd,  Belding  and  Shelton, 
{or  the  twenty  thousand  rations  which  be  had  agreed  to  fumisb  6r 
them  to  the  Indians.  This  objection  is  so  far  fetched  and  so  repugn 
nant  to  the  terms  of  the  covenant  itself,  as  to  render  an  agreement  to 
remove  it  unnecessary.  The  rule  in  the  construction  of  covenants, 
recognized  by  this  court  in  the  case  of  Gaster  vs.  Ashley,  is  that  they 
must  be  taken  noost  strongly  against  the  covenantor.  And  it  is  mani- 
fest, from  the  whole  instrument,  that  this  assignment  and  the  cove- 
nants therein  contained  was  an  individual  transaction  between  Beld- 
ing and  Hamilton,  with  which  the  firm  of  Byrd,  Belding  smd  Shel- 
ton had  nothing  to  do.  Belding  had  advanced  to  Hamilton  the  sum 
of  ^1760,  and  Hamilton,  in  consideration  thereof,  assigns  this  coo- 
tract  to  Belding,  and  covenants  that  he  has  performed  his  part — that 
Byrd,  Belding  and  Shelton  are  indebted  to  him  therefor,  and  that 
ibey  will,  on  right,  pay  the  said  sum  to  Belding*  And  we  again  re- 
peal that,  having  broken  thn  latter  covenant,  Belding's  right  of  ac- 
tion iMlafttly  accrued.    And  the  court  bek>w  erred  in  tostaioing  the 
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Trimble,  Contra: 


It  will  be  remembered  that  Belding^  the  plaintiflT,  was,  at  the  time 
of  the  aasigDment,  one  of  the  6rm  of  Byrd^  Belding  and  Shelton. 

The  first  objectioD  to  the  declaration  is,  that  the  suit  is  not  brought 
in  the  name  of  Sabin,  as  administrator,  &c*,  1  Ark»  238,  Brown  vs. 

Second.  There  is  no  cause  of  action  set  forth  in  the  declaration. 
The  declaration  and  writings,  made  part  of  the  record,  show  that 
Bjrd,  Belding  and  Shelton  were  indebted  to  Hamilton  at  least  the 
lull  amount  of  the  seventeen  hundred  and  sixty  dollars— that  Hamil- 
ton would  onlj  be  responsible  for  that  amount  of  the  rations — and 
whatever  that  sum  may  be,  the  firm  of  Bjrd,  Belding  and  Shelton 
would  owe  him  that  much ;  so  that,  in  fact,  the  declaration  shows  that 
nothing  is  really  due  from  Hamilton* 

Third.  The  declaration  does  not  show  any  sum  of  money  that 
Byrd,  Belding  and  Shelton  were  to  pay  Hamilton  for  what  sum  Ham- 
ilton assigned. 

Fourth.  Before  Hamilton  can  be  made  responsible  on  this  assign- 
ment, the  plaintiff  was  bound  to  see  Byrd,  Belding  and  Shelton,  and 
pursue  them  to  insolvency,  before  Hamilton  could  be  made  liable  by 
virtue  of  the  assignment;  and  this  must  be  averred  in  the  declaration. 
1  Ark.  330,  Gaster  vs.  Ashley. 

Fifth.  The  true  construction  of  this  assignment  is,  that  the  alleged 
consideration  paid  by  Belding  was  a  payment  of  that  sum  by  Beld- 
ing for  the  firm  of  Byrd,  Belding  and  Shelton,  to  said  Hamilton,  id 
discharge  of  the  contract,  on  the  back  of  which  the  assignment  was 
made,  that  it  was  an  extinguishment  of  the  contract,  and  the  assign- 
ment was  a  release  of  any  claim  Hamilton  might  have,  under  the  con- 
tracty  over  and  above  the  said  sum  of  $1760. 

There  is  no  breach  or  allegation  that  the  nK)ney  had  not  been  de- 
livered according  to  contract.  There  is  no  allegation  that  the  money 
was  not  due. 

Belding,  by  the  recitation,  being  a  party  to  the  covenant,  admits 
that  the  rations  had  been  delivered,  and  that  the  sum  was  due;  he 
also  accepted  the  order* 
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Lacy,  Judge^  delivered  the  opinion  of  the  court: 

The  instrument  si>od  on  contains  an  assignment  of  a  contract  coupled 
with  a  warranty.  It  is  perfectly  clear  to  our  minds  that  the  assign- 
ments passed  no  legal  interest  in  the  contract  attempted  to  be  assigned, 
according  to  our  statute  of  assignments,  then  in  force,  to  the  plaintiflf, 
in  such  manner  as  to  enable  him  to  maintain  the  action  in  his  own 
name*  Steele  and  McCampheWs  Dig.  p.  74,  sec.  1.  But  the  assign- 
ment unquestionably  passes  the  equity  in  the  contract. 

It  is  contended  in  behalf  of  the  defendant  in  error  that  the  decla- 
ration is  defective,  because  it  wholly  fails  to  show  that  the  plaintiff 
sued  in  his  representative  character  or  capacity.  The  doctrine  upon 
this  subject  is  correctly  laid  down  in  Brown  vs.  Hicks^  and  in  Lytmvs. 
Evans^  and  others^  I  Ark.  241  aud  365.  And  if  the  declaration  faUs 
within  the  principles  established  in  these  cases,  it  is  certainly  defect- 
ive on  demurrer.  If  a  party  sues  an  executor,  there  must  be  a  sub- 
stantive averment  in  the  pleadings,  showing  that  he  sued  in  his  repre- 
sentative capacity,  and  nothing  by  intendment  shall  be  taken  to 
supply  the  want  of  such  an  allegation.  But  it  is  immaterial  in  what 
part  of  the  declaration  or  of  the  pleadings  that  averment  occurs* 

The  declaration  now  under  consideration  expressly  contains  such 
an  averment,  and  unquestionably  shows  that  the  plaintiff  sued  in  bis 
representative,  and  not  in  his  individual  capacity,  for  it  alleges  that 
Byrd,  Belding  and  Shelton  failed  to  pay  the  intestate  in  his  life-time 
for  the  rations  delivered  by  him,  nor  have  they,  as  yet,  paid  the  same 
or  any  part  thereof  to  the  said  plaintiff  as  administrator  as  aforesaid. 
The  enquiry  then  is,  what  is  the  character  and  nature  of  the  agree- 
ment sued  on?  Is  it  a  covenant  or  collateral  undertakingt  No  pre- 
cise or  technical  words  are  necessary  to  create  a  covenant,  but  any 
words  which  show  the  intention  of  the  parties  will  be  sufficient  for 
that  purpose.  Covenant  is  agreement  of  two  or  more  persons  by  deed 
in  writing,  sealed  and  delivered,  whereby  either  one  or  the  other  of 
them  doth  promise  that  something  is  done  already,  or  shall  be  done 
afterwards.  The  true  inquiry  always  is,  what  are  the  intentions  of 
the  parties?  In  construing  such  agreements,  it  must  be  considered  in 
reference  to  the  context,  and  performed  according  to  the  ^irit  and 
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iDtention  of  the  parties.  If  there  be  any  ambiguitj  in  its  terms,  such 
construction  must  be  given  as  will  militate  most  strongly  against  the 
covenantor.  By  applying  these  rules  to  the  instrument  sued  on,  they 
will  readily  determine  its  true  character.  Gatter  vs.  Athsey^  1  Ark* 
335,  and  authorities  there  cited. 

The  latter  part  of  the  agreement  purports  to  assign  the  contract  the 
defendant  held  upon  Byrd,  Belding  and  Shelton  to  Ludovicus  Beld- 
ing;  but  this  clause,  although  wholly  inoperative  as  an  assignment  at 
law,  certainly  does  not  vitiate  or  destroy  the  component  parts  of  the 
agreement.  The  first  clause  certifies  that  the  defendant's  contract  to 
supply  22,000  rations  for  Byrd,  Belding  and  Shelton,  has  been  com- 
plied with  on  his  part,  and  that  they  are  indebted  to  him  for  the 
amount  of  the  supplies  at  the  price  agreed  upon,  which  was  to  be  as- 
certained by  reference  to  their  contract  with  the  government.  This 
is  certainly  a  covenant;  for  it  certifies  that  the  covenantor  had  per- 
formed his  part  of  the  agreement  with  Byrd,  Belding  and  Shelton,  by 
delivering  the  22,000  rations  of  supplies  for  the  emigrating  Choctaw 
Indians,  and  that  they  stood  indebted  to  him  for  the  anoount  of  rations 
ao  delivered.  It  is  true  that  the  amount  is  not  set  out  in  the  agree- 
ment, but  that  is  capable  of  being  ascertained  by  reference  to  Byrd, 
Belding  and  Shelton's  contract  .with  the  government,  which  fixes  the 
price  which  is  to  be  paid  for  each  ration.  The  word  certify,  which 
is  used  in  the  agreement,  is  certainly  equivalent  in  its  signification  and 
meaning  to  the  word  prombe,  agree  or  declare,  and  these  latter  words 
are  as  capable  of  covenant,  as  the  words  grant,  warrant  or  guarantee. 
Does  the  tdrm  certify,  as  used  in  the  instrument,  correspond  with  that 
covenant?  That  it  does,  is  perfectly  manifest,  from  the  fact  that  the 
instrument  is  put  under  seal,  ahd  that  it  was  the  covenantor's  inten- 
tion to  make  such  an  agreement,  and  so  it  was  understood  by  the  co- 
venantee as  well  as  himself.  For  upon  this  certification  or  warranty, 
he  paid  the  covenantor  the  sum  of  $1750,  and  to  it  he  looked  for  in- 
demnity in  full  confidence  that  its  stipulations  would  be  complied  with. 
The  last  clause  in  the  instrument,  after  reciting  the  assignment,  con- 
tains this  peculiar  and  significant  expression,  ^'  that  the  said  Byrd, 
Belding  and  Shelton  will  pay,  on  sight,  to  said  Belding,  or  order,  the 
amount  of  said  rations  according  to  this  contract."   What,  then,  is  the 
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meaning  of  this  language?  It  is  a  covenant  that  Bjrd,  Belding  and 
Shelton  will  pay,  at  sight,  the  amount  of  rations  deliFered  according 
to  their  contract*  And  does  the  covenantor  certify  that  fact  to  the 
covenantee!  This  latter  part  of  the  sentence  has  no  connection  widi 
the  assignment  although  it  immediately  follows  it.  For  the  sense  of 
the  agreement  would  he  unintelligible  upon  any  such  interpretation. 
To  assign  that  Byrd,  Belding  and  Shelton  would  pay  at  sight,  is  an 
unmeaning  and  useless  expression.  But  to  certify  that  they  would  do 
so  is  both  intelligible  and  rational. 

The  instrument  is  under  seal,  and  that  gives  to  it  such  a  character 
of  a  covenant  as  carries  with  it  a  good  or  valuable  consideration,  and 
it  must  be  construed  and  taken  most  strongly  against  him  who  execu- 
ted it.  This  being  the  case,  the  covenantor  certified  to  Ludovicas 
Belding,  Byrd,  Belding  and  Shelton's  indebtedness  to  him,  and  that 
they  would  pay  said  Belding  on  sight.  There  are  three  distinct  and 
separate  (X)venants  in  the  agreement,  and  upon  each  of  these  cove- 
nants the  covenantor  is  bound  to  make  his  stipulation  good:  First, that 
he  had  performed  his  part  of  the  agreement;  second,  that  Byrd,  Beld- 
ing and  Shelton  were  due  him  for  the  rations  he  had  delivered;  and, 
thirdly,  that  they  would  pay  the  amount  then  due  to  Ludovicus  Beld- 
ing at  sight.  All  these  three  things  be  covenanted  were  true,  and  he 
cannot  now  be  permitted  to  exonerate  himself  from  any  of  them,  pro- 
vided the  plaintiff  has  properly  charged  him  in  his  declaration. 

It  is  said,  in  behalf  of  the  defendant,  that  the  covenant  was  not 
binding  upon  the  party  making  of  it,  tor  it  was  a  guaranty  to  Ludo- 
vicus Belding,  who  constituted  one  of  the  firm  of  Byrd,  Belding  and 
Shelton,  and  therefore  his  making  the  agreement  operated  as  a  pay- 
ment by  one  partner  for  the  benefit  of  the  firm,  and  consequently  no 
action  could  be  maintcdned  upon  such  a  contract.  It  is  wholly  impos- 
sible for  this  court,  judicially,  to  know  any  such  thing.  The  defend- 
ant has  not  thought  proper  to  put  such  fact  in  issue.  And  the  record 
no  where  shows  that  Ludovicus  Belding  was  one  of  the  firm  of  Byrd, 
Belding  and  Shelton. 

The  declaration  is  very  inaccurately  drawn,  and  sets  out  no  fo^ 
•tantial  breach  in  such  manner  as  wiU  render  the  defendant  liable. 
It  contains  no  averment  that  the  defendant  had  not  perfi>nned  his  paii 
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of  the  agreement  with  Byrd,  Balding  and  Shelton,  neither  does  it  al- 
lege that  they  were  not  indebted  to  him  by  reason  of  non-performance 
of  his  contract.  It  states  that  the  agreement  sued  on  was  presented  to 
Bjrd,  Belding  and  Shelton,  and  thej  refused  to  pay  according  to  its 
true  meaning  and  effect,  and  upon  this  allegation  it  attempts  to  charge 
the  liability  of  the  defendant.  The  allegation  is  wholly  insufficient 
for  that  purpose,  for  it  fails  to  state  at  what  time  the  covenant  was  pre- 
sented, or  by  whom  presented;  and  nothing  can  be  presumed  by  way 
of  intendment  that  will  cure  the  defect.  Whether  it  was  presented 
before  or  afler  the  assignment,  or  by  whom  presented,  it  is  impossible 
to  determine.  There  is  no  specific  allegation  that  they  failed  to  pay 
at  sight.  The  averment  relied  on  is  therefore  insufficient  to  raise  any 
liability.  There  being  no  sufficient  breaches  assigned,  of  course  the 
court  below  rightly  sustained  the  demurrer.  The  judgooent  of  the 
circuit  court  must  therefore  be  affirmed  with  costs. 

6!^ 
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The  AuDiTOft  agaimt  AiiTHOiCY  H.  Davies,  aud  othjuu. 

Appeal /rom  Chicot  Circuit  Court. 

The  Auditor  of  Public  Aocounts  is  not  a  judicial  officer,  nor  can  he  exorcise  joiieial 

power  or  authority. 
Whether  the  issuing  of  a  distress  warrant  against  a  sheriff  and  hie  aeeuritiee  bf  the 

Auditor  is  an  exercise  of  judicial  power,  lefi  undecided. 
The  power  and  authority  of  each  Circuit  Judge  in  this  Slate  are  restncted  and  limited 

to  the  prescribed  and  ascertained  boundaries  of  his  circuit. 
No  writ  or  process,  issuing  out  of  any  Circuit  Court,  can  run  or  be  executed  beyood 

the  limits  of  the  territorial  jurisdiction  of  the  court  out  of  which  it  issues,  according 

to  the  principles  of  the  common  law. 
Conseqnentiy,  a  Circuit  Court  of  one  county  cannot  run  its  writ  of  process  into  any 

other  county,  without  some  legislative  provision  on  the  subject. 
There  being  no  legislative  provision,  authorizing  the  Circuit  Court  of  Chicot  conoty 

to  issue  a  writ  of  certiorari  to  the  Auditor  of  Public  Accounts,  a  writ  iseaed  to  the 

county  of  Pulaski  is  void. 
A  sovereign  state  or  government  cannot  be  sued  without  some  legislatiTo  proviaioo 
,    authorizing  such  proceeding ;  and  the  statute  must  be  strictly  followed. 
All  suits  against  the  State  must  be  brought  in  the  Circuii  Court  of  the  county  in  which 

the  seat  of  government  is  situate,  and  be  against  the  Slate  by  name;  and  tho  proceff 

must  be  a  summons  executed  by  delivering  a  copy  to  the  Auditor. 
The  Auditor  is  by  law  to  keep  his  office  at  the  seat  of  government :  eoneeqaently  be 

is  beyond  the  reach  of  the  jurisdiction  of  the  Chicot  Circuit  Court,  or  any  order  of 

the  Judge  of  that  Circuit  for  or  against  the  State. 
A  certiorari  to  the  Auditor,  to  bring  before  the  Circuit  Court  the  proeeodiDga  of  the 

Auditor  in  issuing  a  distress  warrant,  is,  to  all  intents  and  purposes,  a  suit  agaioit 

the  State. 
All  proceedings  on  such  writ  are  therefore  extra-judicial,  and  coram  mm  judiee. 

Absent,  Ringo,  Chief  Justice. 

Upon  a  petition  and  affidavit  of  Anthony  H.  Davies,  and  others,  a 
writ  of  certiorari  to  the  Auditor  of  Public  Accounts  of  the  State  was 
issued  bj  the  Judge  of  the  Chicot  Circuit  Court,  returnable  unto  that 
court,  with  a  supersedeas  to  the  Coroner  of  Chicot  county,  to  bring 
before  the  court  a  distress  warrant  issued  by  the  Auditor  against  them 
as  securities  of  the  former  Sheriff  of  Chicot  county,  with  the  proceed- 
ings of  the  Auditor  prior  to  issuing  the  warrant,  for  revision  in  that 
court.  The  writ  of  certiorari  was  issued  to,  and  executed  in,  the 
county  of  Pulaski.  Upon  the  hearing,  that  court  adjudged  the  dis- 
tress warrant  void,  and  to  have  issued  without  constitutional  power  in 
the  Auditor,  and  ordered  it  to  be  perpetually  superseded*  From  this 
decision  the  Auditor  appealed.    The  whole  merits  of  the  case  were 
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argaed  in  this  court,  but  the  case  baying  been  decided  on  a  prelimi- 
Dftiy  question,  it  is  not  necessary  to  recite  the  facts  of  the  case,  or  the 
arguments  upon  the  principal  questions  involved. 

Clendenin  &  Hempstead,  for  the  appellant: 

The  Circuit  Court  had  not  the  authority  to  issue  a  certiorari  di- 
rected to  Ellas  N*  Conway,  Auditor  of  Public  Accounts  of  the  State 
of  Arkansas,  either  in  vacation  or  in  term  time.  The  Constitution  of 
the  State  of  Arkansas  gives  to  the  Supreme  Court  the  power  to  issue 
writs  of  error  and  supersedeas,  certiorari  and  mandamus,  habeas  cor- 
pus and  quo  warranto,  and  other  remedial  writs,  and  power  to 
bear  and  determine  the  same.  The  2d  Section,  6th  Article  of  the 
Constitution  constitutes  and  gives  to  the  Circuit  Court  original  juris, 
diction  in  all  criminal  cases,  which  shall  not  be  otherwise  provided 
for  by  law;  and  exclusive  original  jurisdiction  in  all  crimes  amount^ 
ing  to  felony,  at  common  law;  and  original  jurisdiction  of  all  civil  ca- 
ses which  shall  not  be  cognizable  before  Justices  of  the  Peace,  until 
otherwise  directed  by  the  General  Assembly;  and  original  jurisdiction 
in  all  matters  of  contract  when  the  sum  in  controversy  is  over  one 
hundred  dollars.  Sec.  3,  ConsL^  6ih  Art*  And  in  section  5,  the  Con- 
stitution says,  the  Circuit  Court  shall  exercise  a  superintending  control 
over  the  County  Courts  and  over  Justices  of  the  Peace  in  each  county 
of  their  respective  circuits,  and  shall  have  power  to  issue  all  necessary 
writs  to  carry  into  effect  their  general  and  specific  powers. 

What,  then,  are  their  general  and  specific  powers  ?  They  are  a  su- 
perintending control  over  the  inferior  judicial  tribunals;  in  the  exercise 
of  which  they  may  issue  writs  of  mandamus,  certiorari  and  habeas 
corpus,  but  these  writs  cannot  be  extended  to  any  other  than  those 
inferior  tribunals.  Where,  then,  did  the  Circuit  Court,  get  the 
power  to  issue  this  writ  of  certiorari  to  an  officer  belonging  to 
one  of  the  independent  branches  of  the  government?  If  they  do 
not  acquire  it  under  the  Constitution  they  cannot  acquire  it  at  com- 
mon law,  because  it  is  a  tribunal  exercising  its  jurisdiction  under  the 
provisions  of  the  Constitution;  and  when  that  unchangeable  rule  of  gov^ 
emment  says  that  the  Circuit  Court  shall  do  one  thing,  it  can  do  that, 
and  no  other.    Expressio  unius  est  exclusio  alteriui.    As  well  might 
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the  Circuit  Courts  claim  the  power  of  issuing  a  quo  warranto  exerd- 
dng  a  franchise,  as  to  issue  a  certiorari  to  a  department  of  equal  au- 
thority and  importance  with  its  own,  or  any  other  writ  not  neceaBaiy 
to  carry  out  its  general  and  specific  powers,  as  one  to  carry  out  a  pow- 
er never  conferred  upon  it  by  the  Constitution. 

A  certiorari  is  an  original  writ  i3suing  out  of  the  Court  of  Chancery, 
or  King's  Bench,  directed  in  the  King^s  name  to  the  Judges  or  offi- 
cers of  the  inferior  courts,  commanding  them  to  certifj'  or  to  return 
the  records  of  a  cause  depending  before  them — to  the  end  that  the 
party  may  have  the  more  sure  and  speedy  justice  done  before  the 
ELing,  or  such  other  Justices  as  he  shall  assign  to  detennioe  the  cause. 
IJacobs'Law  Die.  411;  1  Tidd  329. 

According  to  this  authority  the  writ  of  certiorari  could  only  issue 
iirom  a  superior  to  an  inferior  court.  Anciently,  it  seems  no  other 
court  but  the  Chancery  could  grant  a  certiorari  on  a  suggestion  that 
there  was  nothing  before  them;  but  it  is  now  settled  that  a  record 
may  be  removed  into  the  King's  Bench  as  well  by  certiorari  out  of 
that  court,  as  by  a  mittimus  out  of  Chancery.     1  Tidd  333. 

The  writ  of  Chancery  should  be  directed  to  the  Judge  or  Judges 
of  the  inferior  courts  from  which  the  cause  is  intended  to  be  renooved. 
1  Tidd  .334.  A  certiorari  does  not  lie  to  remove  any  other  than  ju- 
dicial acts.  Jacobs^  Law  Die.  vol.  1,  jt>.  412.  A  certiorari  lies  to 
every  inferior  jurisdiction  of  record.     1  Salk.  144. 

These  authorities  will  sustain  the  position  before  taken  that  the 
writ  of  certiorari  can  only  issue  from  a  superior  to  an  inferior  tribu- 
nal; and  the  Circuit  Court  of  Chicot  county  therefore  erred  in  issuing 
the  writ  in  this  case. 

Trapnall,  Cocke  &  Pike,  Contra: 

The  writ  of  certiorari  in  England  was  used  for  various  purposes. 
It  is  defined  in  Bacon  as  an  original  writ  issuing  out  of  Chancery  or 
ELing's  Bench,  directed  in  the  King^s  name  to  the  Judges  or  officers 
of  inferior  couits,  commanding  them  to  return  the  record  depending 
before  them,  to  the  end  the  party  may  have  the  more  sure  and  speedy 
jjQstice  before  him,  or  such  other  Justices  as  he  shall  assign  to  deter^ 
oune  the  cause* 
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One  principal  ase  of  the  writ  was  to  bring  into  the  court  of  King's 
Bench  the  record  of  convictions  in  criminal  matters  before  inferior 
courts  or  tribunals. 

Another  of  its  uses  was,  that  where  in  the  Common  Pleas  the  de- 
fendant pleaded  nul  tiel  record  in  a  suit  upon  a  judgment  in  King's 
Bench,  then  the  plaintiff  could  obtain  a  cerliorari  out  of  Chancery  to 
send  the  record  thither,  which  might  then  by  mittimus  be  sent  into 
flie  Common  Pleas.     Luttrel  vs.  Lea^  Cro.  Car.  297;  Piti  V9.  Knight^ 

1  Sand.  98. 

Again:  it  was  extensively  used  as  a  remedy  in  the  nature  of  a  writ 
of  errors  in  civil  cases,  as  in  this  way  it  generally  issued  from  the  court 
of  King's  Bench.  Where  the  judgment  complained  of  was  rendered 
by  a  court  proceeding  according  to  the  course  of  the  common  law  a 
writ  of  error  lay,  and  there  the  superior  court  was  authorized  to  render 
the  same  judgment  as  the  court  below  ought  to  have  rendered.  But 
if  the  inferior  tribunal  proceeded  in  a  course  different  from  that  of  the 
common  law,  the  only  mode  of  correcting  any  error  that  might  have 
occurred  was  by  certiorari,  on  which  the  superior  court  could  only 
aflBrm  the  proceedings  if  regular,  or  quash  them  if  irregular,  by  the 
court  below  having  exceeded  its  jurisdiction  or  otherwise.  Dr.  Groen' 
velt  vs.  Dr.  Burwell^  et  at.  1  TA.  Raym.  469;  S.  C.  1  Sa/A;.  144; 
Comm.  vs.  ElUs^  11  Mass.  465  ;  Edgar  vs.  Dodge,  4  Mass.  670  ; 
Melvin  vs.  Bridge^  3  Mass.  305;  Vandusen  w.  Comstock^  3  Mass.  184. 

In  this  way  it  was  held  that  the  writ  of  certiorari  for  the  reason, 
that  said  Holt,  Chief  Justice,  in  De  Gtoenvelt  vs.  Burwell^  Salk.  ubi 
sup.  ''No  court  can  be  intended  exempt  from  the  superintendency 
of  the  King  in  this  court  of  King's  Bench.  Thus  the  writ  lay  to  Jus- 
tices in  Eyre:  to  the  College  of  Physicians,  1  Salk.  144:  to  Commis- 
sioners of  Sewers  anon.  1  Salk.  145,  1  Strange  609:  to  a  Coroner 
who  has  taken  an  inquest,  or  after  his  death  to  his  executor,  Bac.  ab. 
certiorari^  (F^:  to  a  Bishop  to  certify  admission,  institution,  and  in- 
duction to  a  church.  Com.  Dig.  cert.  (A)  (1):  to  a  Sheriff  for  the  re- 
cord of  a  redessurin  or  post  dcssurin  before  him,  ib:  to  SherifK  or 
Coronera  to  certify  an  outlawry,  ib.  And  in  every  such  case  it  lay, 
where  the  statute  did  not  expressly  and  toiidem  verbis  take  away  the 
certiorari,  and  direct  that  no  certiorari  should  issue  even  if  it  were 
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provided  that  the  decision  ia  the  inferior  court  should  be  finaL  JRex 
vs.  Mosely,  2d  Burr^  1042;  but  it  did  not  to  remove  mere  ministerial 
acts,  but  only  to  remove  judicial  acts,  Rex  vs.  Lediard^  Sayer  6. 

There  was  still  another  manner  in  which  the  writ  of  certiorari  was 
used,  and  this  was  where  a  party  was  sued  in  an  inferior  court,  to  trans- 
fer his  cause  by  certiorari  into  one  of  the  King's  Courts  for  triaL  In 
this  way  the  writ  might  issue  as  well  from  the  Common  Pleas  as  from 
King's  Bench.  The  ground  upon  which  this  writ  was  allowed  may 
be  judged  of  from  Cross  vs.  Smith,  3  Salk.  79.  That  was  a  case 
upon  a  certiorari  irom  the  Common  Pleas  to  the  Court  of  Ely,  and  the 
writ  being  allowed  by  the  Common  Pleas,  and  they  afterwards  pro- 
ceeding thereon,  a  writ  of  error  was  brought  into  King's  Bench,  and 
that  matter  was  assigned  for  error.  The  defendants  pleaded  a  grant 
of  conusance  of  pleas  to  the  Bishop  of  Ely,  and  an  allowance  thereof 
in  B.  Ranno  21,  Ewd.  Ill,  and  that  the  cause  did  arise  within  the 
jurisdiction.  This  was  returned  on  the  certiorari,  and  there  was  a 
demurrer  thereto,  and  Holt,  Chief  Justice,  held  that  there  were  three 
sorts  of  inferior  jurisdictions. 

1st.  One  whereof  is  tenere  placeta,  and  this  is  the  lowest  sort,  fi>r  it 
is  only  a  concurrent  juri^iction,  and  the  party  may  sue  there  or  in 
the  King's  Bench  if  he  will ;  and  in  this  case  it  appears  fitHn  the 
decision,  if  the  case  is  commenced  in  the  inferior  court,  the  party  sued 
has  the  right  to  remove  his  case  into  one  of  the  King's  courts  by  cer- 
tiorari* 

2nd.  Conusance  of  pleas,  whereby  a  right  personal  to  the  lord  him- 
self is  vested  in  the  lord  of  the  franchise  to  hold  the  plea,  and  here  to 
prevent  oppression  a  certiorari  will  lay  to  take  the  case  into  one  of  the 
King's  courts. 

3rd.  An  exempt  jurisdiction,  as  where  the  King  grants  to  the  in- 
habitants of  a  city  that  they  may  be  sued  within  their  city. 

And  so  he  determined  that  'Hhere  is  no  jurisdiction  which  can  with- 
stand a  certiorari,"  1  Salk.  148;  S.  C.  2nd  Ld.  Raym,  836,  S.  C. 

Another  ground  on  which  the  certiorari  often  issued  was  to  draw  to 
the  court  of  King's  Bench  jurisdiction  over  cases  which  by  law  be- 
longed to  that  court.  Tidd.  And  it  is  principally  upon  this  ground 
that  we  shall  contend  for  the  power  of  the  Circuit  Court  to  issue  the 
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writ  in  this  case.  The  court  of  King's  Bench  was  a  court  of  exten- 
me  jurisdiction,  both  original  and  appellate.  The  original  jurisdic- 
tion belongs  in  this  country  to  the  Circuit  Court,  and  they  as  to  that 
jurisdiction,  are  the  court  of  King's  Bench  of  this  country.  The  is* 
suing  of  writs  of  certiorari  was  sometimes  an  exercise  of  original,  and 
sometimes  of  appellate  jurisdiction,  and  so  far  as  it  was  used  to  draw 
to  that  court,  or  to  the  Common  Pleas,  the  original  jurisdiction  of  mat- 
ters which  of  right  those  courts  were  entitled  to  adjudicate  upon,  it 
must  be  held  that  they  belong  to  the  Circuit  Courts  of  this  country  in 
the  same  manner  and  to  the  same  intent.  In  the  United  States  the 
writ  has  been  variously  used  in  the  different  States.  In  Massachusetts 
it  is  only  used  by  statute  as  process  of  error.  In  New  York  it  has  a 
more  extensive  application.  It  is  there  held  that  whenever  the  rights 
of  an  individual  are  infringed  by  the  acts  of  persons  clothed  with  au- 
thority to  act,  and  who  exercise  that  authority  illegally  and  to  the 
injury  of  the  individual,  he  may  have  redress  by  certiorari.  Lawion 
vt.  Cam.  of  Cktmbridge^  2  Cainesy  179;  fVildy  vs.  Washburn^  16  T.  R. 
49.  Thus  it  lays  there,  to  renoove  the  acts  of  Commissioners  of  High- 
ways, the  appointment  of  a  Constable  by  Justices  of  the  Peace,  the 
acts  of  Canal  Appraisers.  Fonda  vs.  Canal  Appraisers^  1  Wend*  288: 
to  Commissioners  of  Insolvents,  anon  1  Wend.  90. 

So  it  lies  to  the  Trustees  of  a  village  who  have  widened  a  street, 
and  so  injured  the  property  of  an  individual,  and  levied  his  damages 
sustained  thereby  on  the  owners  of  property  benefitted,  in  behalf  of 
the  persons  upon  whom  the  damages  were  so  levied;  and  it  was  laid 
6o^n  that  though  the  party  might  have  a  remedy  by  action,  that  did 
DOt  prevent  him  from  pursuing  his  remedy  by  certiorari.  Sircno  vs. 
Trustee*  of  Rochester^  6  Wend.  564;  and  see  Albany  Water  Works 
Co.  vs.  Albany  Mayor^s  Courts  12  Wend.  292;  Baih  Bridge  Co.  vs. 
MagouTj  8  Greenl.  292. 

If  then  the  Circuit  Court  had  the  power  to  issue  the  certiorari  in  a 
case  which  properly  fell  within  its  own  jurisdiction,  as  a  means  to 
draw  to  itself  jurisdiction  given  to  it  by  the  Constitution,  and  upon  the 
application  of  persons  entitled  to  be  heard  and  tried  in  the  court  of 
highest  original  jurisdiction  in  the  State,  the  persons  entitled  to  be 
tried  and  have  their  liabilities  to  the  State  determined  by  the  course 
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of  the  common  law  and  by  a  jurj  of  their  peers;  if  the  Circuit  Court 
representing  here  as  to  one  portion  of  the  judicial  power,  the  courts 
both  of  King's  Bench  and  Common  Pleas,  and  exercising  also  the 
original  civil  and  ceremonial  jurisdiction  of  both  these  courts,  can  issue 
this  writ  in  a  case  proper  therefor,  and  can  interfere  'to  prevent  a 
usurpation  of  its  power  by  another  and  an  inferior  tribunal,  then  it 
remains  to  inquire  whether  the  case  presented  by  the  petition  was 
sufficient  to  warrant  the  exercise  of  that  power.  We  have  already 
examined  and  presented  to  the  court  the  facts  stated  In  the  petition* 

Lacy,  Judge^  delivered  the  opinon  of  the  court: 

There  have  been  several  distinct  propositions  raised  by  the  assign- 
ment  of  errors  and  discussed  at  the  bar  that  we  do  not  feel  ourselves 
called  on  at  this  time  to  determine.  The  main  question  in  this  cause 
is,  did  the  court  below  rightfully  exercise  jurisdiction  in  the  premises? 

Before  we  proceed  to  settle  this  point,  it  may  be  well  to  define  the 
meaning  of  the  writ  of  certiorari,  according  to  the  English  practice, 
and  also  to  state  a  few  of  the  most  prominent  uses  to  which  it  was  ap- 
plied. Lord  Bacon  defined  it  to  be,  '^  an  original  writ  issuing  out  of 
Chancery,  or  the  King's  Bench,  directed  in  the  King's  name  to 
the  Judges  or  officers  of  the  inferior  courts,  commanding  them  to 
return  the  record  pending  before  them — to  the  end  that  the  party 
may  have  more  sure  and  speedy  justice,  before  him  or  such  othtf 
Justices  as  he  shall  assign  to  determine  the  cause.''  One  of  its  uses 
was,  to  bring  into  the  court  of  King's  Bench  the  record  of  conviction 
in  criminal  matters  before  inferior  courts  or  tribunals.  Another  of  its 
uses  was,  where  a  party  was  sued  in  an  inferior  court  to  trailer  his 
cause  into  one  of  the  King's  courts  for  trial.  In  this  way  the  writ 
issued,  as  well  from  the  Common  Pleas,  as  from  the  King's  Bench. 
Again,  it  is  extensively  used  as  a  remedy  in  the  nature  of  a  writ  of  error 
in  civil  cases;  and  when  that  is  the  case,  it  generally  issued  from  the 
court  of  Kin^  Bench.  When  an  inferior  tribunal  proceeds  in  a 
cause  contrary  to  the  course  of  the  Common  Law,  then  the  writ  lay 
to  correct  the  error,  if  any  had  accrued.  If  the  court  below  exceeded 
its  jurisdiction,  the  Supreme  Court  would  quash  the  procediogi  fi>r 
irregularity;  but  when,  upon  inquiry,  they  were  found  to  be  regular. 
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the  jadgmeiit  below  was  aflSrmed.  De  Groenvelt  vs.  Dr.  Burmtll^  et\ 
a/.,  1  L.  Ray.  469;  1  Salk.  144;  Comm.  vs.  Ellis,  11  Mass.  R.  465 j 
Edgar  vs.  Dodge,  4  Mas9.  667;  Van  Dusen  vs.  Comstock,  3  Mass. 
184;  Cross  vs.  Smith,  3  Salk.  79;  2  L.  Ray.  836.  Another  ground 
upon  which  the  writ  often  issued,  was,  to  draw  to  the  court  of  King> 
Bench  jurisdiction  over  cases  which  by  law  properly  belonged  to  it. 
And  it  is  mainly  upon  this  latter  ground  that  the  power  of  the  Circuit 
Court  to  issue  the  writ  in  question  is  now  claimed. 

It  will  be  seen,  from  the  definition  of  the  writ,  and  from  the  uses  to 
which  it  was  principally  applied,  that  it  was,  generally,  if  not  univer- 
sally, directed  to  judicial  officers  in  the  exercise  of  judicial  powers  or 
authority.  It  is  clear  that  the  Auditor  of  Public  Accounts  is  not  a 
judicial  officer.  Nor  can  he  exercise  judicial  power  or  authority. 
For  the  Constitution  vests  the  whole  judicial  power  of  the  State  inr 
the  Supreme  Court,  in  Circuit  Courts,  in  County  Courts,  Probate 
Courts,  and  in  Justices  of  the  Peace.  (See  Art.  G,  Sec.  1,  Con.  Ark.J 
Whether  or  not  the  Auditor  of  Public  Accounts,  in  the  present  in^ 
stance,  has  assumed  to  exercise  judicial  power  or  not,  we  do  not  deemr 
it  necessary  to  inquire  in  this  investigation.  We  have  already  had 
occasion  to  analyze  and  determine  the  powers  and  jurisdictioa  of 
the  several  judicial  tribunals,  as  ordained  and  established  by  the 
Constitution.  The  general  doctrine  upon  that  subject  will  be  ibund 
folly  explained  and  illustrated  in  the  case  of  The  State  vs.  Ashley^,  and 
others,  on  a  nnotion  for  an  information  in  the  nature  of  a  quo  warranto, 
in  Linton  V9.  Berry,  and  in  Fisher  vs.  Hall  and  Childress,  and  Heit- 
man  vs.  Martin.  The  court  in  delivering  the  opinion  in  the  case  first 
referred  to,  says,  ^*  in  directing  the  organization  of  the  judicial''' 
department,  it  was  the  object  of  the  convention  to  provide  for  the 
whole  people  of  the  State,  through  the  several  judicial  tribunals, 
a  free,  ample,  speedy,  cheap  and  convenient  administration  of 
justice.  For  which  purpose  various  tribunals,  of  different  grades, 
were  ordained  and  ordained  by  the  Constitution,  and  one  or 
more  of  them  established  in  every  township  and  county  in  the  State; 
and  a  jurisdiction  was  conferred  upon  each  by  the  Constitutioif, 
corresponding    in    interest   and    magnitude   with   their   respective 

grade   and  dignity ;  and  in  such  manner,  diat  the  whole  judicial 
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power  of  the  government  became  vested  in  some  one  or  other  of 
these  courts/'     The  principle  of  a  separate  and  distinct  jurisdictioD 
pervades  and  rans  through  our  whole  judicial  system;  and  the  Consti- 
^tion  has  preserved  one  unbroken  and  harmonious  chain  of  actioD 
through  the  entire  plan.     Each  separate  tribunal  is  left  free  in  the 
exercise  of  its  lawful  and  constitutional  authority,  and  its  subordinate 
parts  are  onlj  restrained  by  a  superior  jurisdiction  whenever  they  tran- 
scend the  limits  of  the  grant  which  created  them.     To  assume  fi>r 
any  one  of  these  tribunals  a  jurisdiction  greater  ot  less  than  is  con- 
ferred by  the  Constitution,  is  not  only  virtually  to  abrc^te  and  de- 
stroy all  the  distinctions  and  divisions  of  separate  constitutional  juris- 
diction between  the  several  respective  courts,  but  it  is,  in  effect,  to 
ordain  and  establish  a  wholly  different  will  or  rule  of  action  from  the 
one  laid  down  by  the  convention.     The  Supreme  Court  has  appellate 
Jurisdiction  only,  except  in  cases  otherwise  provided  for  by  the  Consti- 
tution.    The  Circuit  Courts  have  original  jurisdiction  in  all  criminal 
cases  not  otherwise  provided  for  by  law;  and  exclusive  original  juris- 
diction of  all  crimes,  amounting  to  felony,  at  common  law;  and  origi- 
nal jurisdiction  in  all  civil  cases  which  are  not  cognizable  before  Jus- 
tices of  the  Peace,  until  otherwise  directed  by  the  General  Assembly; 
and  original  jurisdiction  in  all  matters  of  contract,  where  the  sum  in 
controversy  is  over  one  hundred  dollars.     The  Constitution  then  de- 
clares that,  ^^  the  State  shall  be  divided  into  convenient  circuits,  each 
to  consist  of  not  less  than  five,  nor  more  than  seven  counties,  cootiga- 
ous  to  other;  for  each  of  which  a  Judge  shall  be  elected,  who,  du- 
ring his  continuance  in  office,  shall  reside,  and  be  a  conservator  of 
the  peace  within  the  circuit  for  which  he  shall  have  been  elected:" 
and,  ^  that  the  Circuit  Courts  shall  exercise  a  superintending  control 
over  the  County  Courts,  and  over  Justices  of  the  Peace,  in  each 
county  in  their  respective  circuits;  and  shall  have  power  to  issue  all 
the  necessary  writs  to  carry  into  effect  their  general  and  specific 
powers."    {Sec.  4  and  5  of  Art.  6.)    "  The  Judges  of  the  Circuit 
Courts  may  temporarily  exchange  circuits  or  hold  courts  for  each 
other,  under  such  regulations  as  may  be  prescribed  by  law:"  and 
when  that  is  the  case  each  officer  must  pro  tanio  be  considered  Judge 
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of  the  particular  circuit,  for  the  time  being,  in  which  and  for  which 
he  is  acting.     Art*  5,  Sec.  12,  of  the  Cons. 

The  foregoing  clauses  of  the  Constitution  have  distributed  the  State 
into  a  given  number  of  separate  and  independent  circuits,  and  they 
have  required  and  authorized  a  Judge  to  be  elected  and  commissioned 
for  each  of  those  circuits,  whose  power  and  authority  are  restricted  and 
limited  to  the  prescribed  and  ascertained  boundaries  of  his  particular 
district.  And  the  C!onstitution  has,  furthermore,  established  a  Circuit 
Court  in  each  county  of  the  State,  and  it  has  fixed  and  confined  its 
territoritorial  jurisdiction  within  the  boundaries  thereof;  and  to  the 
circumference  and  extent  of  those  limits  each  Circuit  Court  has  a  super- 
intending power  and  control  over  County  Courts  and  Justices  of  the 
Peace;  and  is  clothed  with  ample  authority  to  issue  all  the  necessary 
writs  to  carry  into  effect  its  general  and  specified  powers.  But  no 
writ  or  process,  according  to  the  principles  of  the  common  law,  can 
ran  or  be  executed  beyond  the  limits  of  the  territorial  jurisdiction  of 
the  court  out  of  which  it  issues.  It  is,  then,  clearly  manifest,  as  there 
is  a  circuit  court  established  for  each  county  in  the  State,  that  the 
court  of  one  county  cannot  run  its  writs  or  process  within  the  bounda- 
ries or  limits  of  another  county,  without  some  legislative  provision  upon 
the  subject.  What  class  of  cases,  and  for  what  purposes,  the  legis* 
lature  may  authorize  the  Circuit  Court  of  one  county  to  run  its  writs 
of  process,  and  have  the  same  executed  within  the  boundaries  or  lim- 
its of  another,  or  of  different  counties,  is  a  question  of  some  nicety, 
and  we  do  not  take  upon  ourselves  now  to  determine,  as  that  point  is 
not  expressly  or  legitimately  before  us.  In  the  present  instance,  as 
there  is  no  legislative  enactment  authorizing  the  Circuit  Court  of  Chi- 
cot county,  or  the  Judge  thereof  in  vacation,  to  issue  the  writ  in  this 
case  to  the  Auditor  of  Public  Accounts,  and  as  the  writ  has  been  run 
into  and  executed  upon  him  in  the  county  of  Pulaski,  we  are  clearly 
of  the  opinion  that  it  has  been  illegally  and  improvidently  issued;  and 
therefore  null  and  void.  Having  disposed  of  this  branch  of  the  case, 
we  will  next  inquire  how  and  in  what  manner  the  State  can  be  sued. 
The  Constitution  declares  ^'  that  the  Legislature  shall,  by  a  vote  of 
both  Houses,  elect  an  Auditor  of  Public  Accounts :''  and  requires  him 
to  ^  keep  his  office  at  the  seat  of  government,  and  to  perform  such 


Digitized  by  VjOOQ IC 


504  CASES  IN  THE  SUPREME  COURT 


The  Auditor  against  Davies,  and  others. 


duties  as  may  be  imposed  od  him  by  law.''  Art.  5,  Sec.  21,  of  the 
Cons.  It  also  gives  to  the  General  Assembly  "  the  power  to  prescribe 
by  law  in  what  court,  and  in  what  manner,  suit  shall  be  commenced 
and  prosecuted  against  the  State."     Art.  5,  Sec.  22. 

In  obedience  to  this  injunction,  the  Legislature  have  declared  that 
^  all  actions  against  the  Skate  shall  be  brought  in  the  Circuit  Court  of 
the  county  in  which  the  seat  of  government  is  situated,  and  be  against 
tiie  State  by  name."  ^^  The  process,  in  all  actions  against  the  State, 
shall  be  a  summons,  and  shall  be  executed  by  the  officer  to  whom  it 
may  be  directed  by  delivering  a  copy  thereof  to  the  Auditor  of  Pub- 
lic Accounts."     Reo.  Stat.,  C.  416,  S.  1  and  2. 

The  statute  gives  to  the  party  injured  authority  to  sue  the  State  by 
name,  and  it  makes  it  the  duty  of  the  Auditor  to  appear  and  defend 
the  action  whenever  process  is  served  upon  him;  and  it  expressly  de- 
clares that|  when  a  suit  is  instituted  against  the  State,  ^^  it  shall  be 
brought  in  the  Circuit  Court  of  the  county  in  which  the  seat  of  go- 
vernment is  situate."  A  sovereign  state  or  government  is  incapable 
of  being  sued  without  some  legislative  provision  authorizing  such  a 
proceeding;  and  the  statute  must  be  strictly  followed. 

This  court  is  bound,  judicially,  to  know  that  the  Auditor  of  Public 
Accounts  keeps  his  office  at  the  seat  of  government  in  the  city  of  Lit- 
tle Rock;  consequentiy,  he  is  beyond  the  reach  of  the  jurisdiction  of 
any  suit  brought  in  the  Chicot  Circuit  Court,  or  the  order  of  the 
Judge  of  that  circuit.  The  present  proceeding  can  be  considered 
in  DO  other  light  than  a  suit,  to  all  intents  and  purposes,  institu- 
ted against  the  State.  The  proceedings  possess  all  the  constit- 
uent parts  of  a  suit;  the  actm  reus  et  judex;  and  it  is  certainly  a  suit 
against  the  State,  for  the  appellees  do  not  seek  to  make  the  Auditor 
personally  responsible,  but  merely  to  release  themselves  from  a  liabil- 
ity as  securities  on  the  official  bond  of  the  sheriff,  which  the  Stale 
holds  against  them.  We  have  already  shown  such  a  suit  can  only  be 
brought  and  prosecuted  in  the  Circuit  Court  of  the  county  in  which  the 
leat  of  government  is  situated,  or  in  some  other  court  having  cognizance 
in  such  case  over  the  subject  matter  in  dispute,  and  whose  jurisdiction  is 
4:o-exteDsive  with  the  limits  of  the  State.  If  this  position  be  true,  and 
it  seems  to  us  not  to  admit  of  a  doubt,  then  it  necessarily  foltows,  be- 
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cause  Chicot  Circoit  Court  is  not  the  couutj  in  which  the  seat  of  go- 
▼einmeDt  is  situated,  the  Judge  thereof  had  no  lawful  power  or  au- 
thority to  award  the  writ  of  certiorari  directed  to  the  Auditor  of  Pub- 
lic Accounts,  and  thereby  take  cognizance  of  the  cause  and  proceed 
to  adjudicate  the  matter.  This  being  the  case,  of  course  all  his  acts, 
and  those  of  the  Chicot  Circuit  Court,  were  wholly  extra-judicial. 
The  judgment  of  the  court  below  must  therefore  be  reversed,  with 
costs;  and  the  cause  remanded,  to  be  proceeded  in  agreeably  to 
this  opinion  here  delivered,  which  is,  that  the  writ  of  certiorari  and 
supersedeas  be  dismissed,  with  costs,  by  said  court  for  want  of  juris- 
diction to  award  the  same. 
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Dudley  D.  Mason  against  James  McCAifrBELL. 
Errob  to  Pulaski  Circuit  Court. 

In  proceediocs  under  the  attachment  law,  the  answer  of  a  garnishee  is  jrrhna  Jack 

efidence  of  the  truth  of  the  allegations  it  contains. 
But  these  allegations  may  be  rebutted  or  disproved  by  any  other  competent  evideooe. 
And  where  it  is  assigned  for  error  that  the  court  below  refused  to  instruct  (he  jury 

that  the  answer  of  the  garnishee  under  oath  should  be  taken  as  true  nntil  disproTed 

by  the  plaintiff*,  the  bill  of  exceptions  should  set  out  all  the  evidence  in  the  caae,  or 

ahow  that  there  was  no  other  evidence. 
If  this  is  not  done,  the  legal  presumption  is  that  the  court  below  refused  to  give  the 

instruction,  because  the  answer  was  disproved  or  rebutted. 

Absent,  Ringo,  Chief  Justice. 

This  was  a  proceeding  against  Mason,  as  garnishee,  according  to 
the  provisions  of  the  statute  of  the  Territory  in  force  at  the  institution 
of  the  suit.  McCampbell,  the  plaintiflf  below,  commenced  an  action 
of  assumpsit  against  Steele,  a  non-resident  debtor,  by  suing  out  a  writ 
of  attachment,  and  obtained  judgment  against  him  on  the  trial  of  the 
cause.  The'  writ  was  regularly  served  upon  the  garnishee,  and  the 
plaintiff  then  exhibited  and  filed  his  interrogatories,  calling  upon 
Mason  to  answer  all  and  singular  the  allegations  exhibited  against 
him.  The  garnishee  thereupon  appeared  and  put  in  his  answer,  set- 
ting forth  the  goods^  chattels,  credits,  and  effects  in  his  bands,  and 
insisting  upon  an  indebtedness  of  the  defendant  to  him  in  a  greater 
amount  than  the  value  of  the  property  in  his  possession.  This  allega- 
tion the  plaintiff  denied,  and  a  jury  was  thereupon  summoned  to  try 
the  issue  between  the  parties,  and  a  verdict  and  judgment  rendered 
in  favor  of  the  plaintiff. 

Upon  the  trial  the  counsel  of  Mason  moved  the  court  to  instruct  the 
jury  that  the  answer  of  the  garnishee  under  oath  should  be  taken  as 
true  unto  it  was  disproved  by  the  plaintiff.  The  bill  of  exceptions 
discloses  this  single  fact,  and  states  that  the  court  overruled  the  in- 
structions; which  opinion  was  excepted  to,  and  the  case  taken  op  by 
writ  of  error. 
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Trapnall  &  Cocke,  Ashley  &  Watkins,  for  plaintiff  in  error: 

The  instruction  moved  for  in  this  case  was  not  a  mere  abstract  ques- 
tion of  law.  The  record  shows  it  to  have  had  a  direct  connection 
with  the  answer  of  Mason,  the  truth  of  which  was  then  in  issue  with- 
out  the  forms  of  pleading  before  the  jury. 

To  give  the  answer  of  a  garnishee  the  best  construction  for  the 
opposite  party,  is  to  put  it  on  the  same  footing  with  the  answer  of  a 
defendant  in  Chancery,  or  of  a  party  to  a  bill  of  discovery.  The 
plaintiflf  in  the  attachment  by  his  own  act  calls  upon  the  garnishee  to 
disclose,  and  by  the  rule  of  equity  makes  that  answer  evidence.  It 
is  a  hard  rule  then,  and  by  reference  to  the  authorities  it  will  be  seen 
to  have  been  founded  on  extreme  cases;  to  make  one  part  of  the  an- 
swer of  a  garnishee  or  defendant  to  charge  himself  and  be  evidence 
against  him,  while  another  part  of  the  answer,  equally  true,  and  which 
by  explaining  the  whole  transaction,  tends  to  discharge  him,  is  not 
admissable  unless  substantiated  by  other  evidence. 

But  this  rule  of  law  is  only  applicable  to  cases  where  the  party 
answering,  admitting  the  facts  in  the  bill,  sets  up  other  facts  in  defence 
or  avoidance.  The  general  rule  of  law  is,  that  an  answer  responsive 
to  the  bill  is  proof  in  favor  of  the  defendant,  as  to  the  matters  of  fact 
of  which  a  disclosure  is  sought  from  him,  and  it  is  conclusive  in  his 
favor,  unless  it  is  overcome  by  the  satisfactory  testimony  of  two  op- 
posing witnesses,  or  of  one  witness  corroborated  by  other  circumstances 
and  facts.  2  Siory  Eq.  Juris,^  743-4;  and  according  to  the  same 
authority,  and  all  the  authorities  on  this  subject,  a  denial  which  is 
responsive  to  the  bill,  or  matter  to  be  discovered,  is  evidence  in  favor 
of  the  party  answering  and  puts  the  opposite  party  upon  disproving  iU 
But  there  is  another  rule  of  law  applicable  to  this  case:  that  a  party 
who  reads  an  answer  (in  a  triaLat  law)  makes  the  whole  of  it  evi- 
dence, for  it  is  read  as  the  sense  of  the  party  himself,  which  must  be 
taken  entire  and  unbroken.  1.  Slark  Ev.  286  ;  Bac.  Ab.  Ev.  622  ; 
Lynch  vs.  Clarke  3  Sa/A,  154.  And  when  an  answer  in  Chancery  is 
given  in  evidence  in  a  court  of  law,  the  party  is  entiUed  to  have  the 
whole  of  his  answer  read;  it  is  to  be  received  as pnma  facie  evidence 
of  the  truth  of  the  facts  stated  in  it,  open  however,  to  be  rebutted  by 
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the  opposite  party.  Lawrence  vs  Ocean^  Ins.  Co.,  11  J.  it.  260/  fiq^ 
man  and  others  vs*  Smithj  1  Game's  Rep.  157* 

There  seems  to  be  an  exception  to  this  rule,  that  where  the  an- 
swer charges  the  defendant  by  the  admission  of  one  fact,  and  aba 
charges  him  by  the  statement  of  a  distinct  and  farther  fact,  the  nde 
has  been  said  to  be,  that  what  has  been  admitted  need  not  to  be 
proved  by  the  plaintiflf,  bat  the  defendant  must  make  out  his  fact  in 
discharge.  But  here  again  the  distinction  was  taken,  that  if  the  ad- 
mission and  discharge  had  been  one  entire  fact,  it  ought  to  have  been 
admitted  unless  disproved,  because  nothing  of  the  fact  charged  was 
admitted.  1  Stark  Ev.^  286-7;  Woodcock  vs.  Bennetl,  I  Cow.  Rep.^ 
743;  Hart  vs.  Ten  Et/ck,  1  C.  /?.,  89,  93. 

The  answer  of  Mason  is  evidence,  and  that  evidence  shows  that  the 
instruction  moved  for  was  not  an  anstract  question  of  law,  but  ioaepera- 
bly  connected  with  the  merits  of  the  case;  and  that  the  refusal  of  the 
court  to  instruct  was  calculated  to  mislead  the  minds  of  the  jury  in 
making  up  their  verdict,  and  prevented  them  from  attaching  that 
weight  to  the  answer  of  Mason  which  it  deserved* 

It  is  contended  that  the  court  will  presume  every  thing  to  have 
been  proven  which  ought  to  have  been  proven  to  justify  the  finding 
of  the  jury.  Such  a  presumption  would  be  a  little  more  violent^  if  this 
court  would  presume  that  such  a  fact,  and  all  other  necessary  /acts, 
were  proven  by  two  witnesses,  instead  of  one,  which  it  is  necessary 
to  do  in  order  to  weaken  the  conscientious  answer  of  Mason. 

PiXB,  Contra: 

The  instruction  moved  for  by  the  plaintiff  in  error  in  this  case,  was 
^Hhat  the  answer  of  Mason  should  stand  as  true,  until  it  was  disproved.'^ 

This  instruction  was  upon  a  mere  abstract  point  of  law.  The 
plaintiff  in  error  has  not  incorporated  any  evidence  in  his  bill  of  ex- 
ceptions; nor  does  the  bill  of  exceptions  show  that  Mason's  answer 
was  the  only  evidence  in  the  case — and  that  no  evidence  was  intro- 
duced to  disprove  it. 

The  rule  therefore,  established  by  this  court  in  Edwardi  vs.  Danfyt 
1  Ark.  437;  applies  directly  to  this  case.  The  court  is  now  bound  to 
presume  that  there  was  sufficient  evidence  produced  to  warrant  the 
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finding,  and  whether  the  instruction  asked  would  have  been  correct 
or  not,  is  a  matter  of  no  importance.  The  court  will  not,  and  in  jus- 
tice cannot,  reverse  any  judgment  because  the  court  below  erroneously 
refused  to  give  a  certain  instruction;  unless  the  plaintiff  in  error  show 
that  the  instruction,  if  given,  would  have  changed  the  result  below. 
This  be  must  show  affirmatively.  But  here  the  court  do  not  know 
that  the  instruction,  if  given,  would  have  been  of  any  avail,  and  are 
botiikd  to  presume  that  it  would  not. 

Were  it  not  so,  the  instruction  asked  for  was  entirely  too  broad,  and 
and  could  not,  consistently  with  law,  be  given.  The  plaintiff  in  error 
contends  that  the  answer  of  a  garnishee  is  like  an  answer  to  a  bill  for 
discovery.  We  are  not  aware  of  any  particular  difference  betweea 
an  answer^  to  such  a  bill  and  to  any  other  bill. 

Justice  Story  says,  in  The  United  Slates  vs.  Langlon  and  Trustees^ 
5  Mason,  281,  that  the  answers  of  a  trustee  (or  garnishee)  under  the 
trustee  process  in  attachment  in  Massachusetts,  ^'are  not  to  be  nM>re 
rigidly  or  differently  construed  from  what  they  would  be  in  a  bill  in 
Chancery." 

What  then  is  the  effect  of  an  answer  in  Chancery  as  evidence  for 
the  party  who  files  it? 

Iq  Bidgemay  vs.  Darwiny  7  Ves.,  405,  it  was  determined,  that  where 
aD  executor  is  charged  by  his  answer  with  the  receipt  of  money  he 
cannot  discharge  hinnself  by  affidavit,  of  different  sums  paid  by  him  to 
the  testator  in  his  life  time. 

In  Thompson  vs.  Lamhe^  7  Fct.  587,  it  is  laid  down  as  the  rule,  that 
where  a  party  is  charged  by  his  answer,  he  cannot  discharge  himself, 
unless  the  whole  is  stated  as  one  transaction — as,  that  on  a  particular 
day  he  received  a  sum  and  paid  it  over — ^not,  that  on  a  particular  day 
be  received  a  sum,  and  on  a  subsequent  day  paid  it  over. 

So  he  must  charge  and'  discharge  himself  in  the  same  sentence. 
Kirkpatrick  vs.  Love,  Ambler,  589. 

In  Robinson  vs.  Scotney,  19  Ves.,  546,  the  defendant  charged  him* 

self  with  the  sum  of  £400,  received  by  him  after  his  testator's  death, 

and  then  set  up  various  debts  due  from  the  testator  to  himself,  which 

left  a  balance  in  defendant's  favor.     The  Master  of  the  Rolls  decided, 

that  the  plaintiff  might  lay  hb  finger  on  the  admission  of  the  debt  of 
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d£400,  and  had  nothing  to  do  with  defendant's  allegation  of  a  larger 
debt  due  him  from  the  testator — and  that  the  defendant,  where  he 
charges  himself  in  one  part  of  his  answer,  and  sets  up  demands  as 
credits  in  another  part,  must  prove  them.  And  the  instance  given  bj 
him,  where  a  man  can  discharge  himself  bj  his  answer,  is,  where  he 
sajs  that  he  received  a  sum,  and  immediately  handed  it  over* 

In  Boardman  vs.  Jackson^  2  Ball  and  Bea.  385,  Lord  Marnkhs 
said,  ^^where  a  bill  is  filed,  calling  on  a  defendcint  to  account,  and  the 
plaintiff  is  entitled  to  an  answer,  if  the  defendant  set  forth  in  the 
schedule  to  his  answer  an  account,  charging  himself  with  sums  of 
money,  and  in  another  schedule  an  account  of  the  disbursements  of 
those  sums,  he  cannot,  according  to  the  practice  of  this  court,  avail 
himself  of  the  second  schedule  to  discharge  himself  in  taking  the 
account,  although  he  would  be  charged  on  his  admissions  in  the  first 
schedule. 

In  Randall  vs.  Phillips^  3  Mason^  383,  Justice  Story  says,  "so  far 
as  the  answers  in  this  cause  set  up  new  facts  by  way  of  discharge  or 
avoidance  of  the  matter  of  (he  bill,  or  allege  separate  and  independent 
agreements,  they  are  not  evidence  for  the  defendants;  but  all  such 
allegations  must  be  substantiated  by  proof  ali  unde.  This  is  the  gene- 
ral doctrine  in  equity,  and  is  not  now  susceptible  of  any  real  doubt.'' 

The  same  general  rule  is  recognized  in  2  Story^s  Equity^  745; 
Briggs  vs.  Penneman^  8  Cowen^  387;  and  Woodcock  vs.  BmneUj  I 
Cowen^  744. 

So  in  Dunham  vs.  Jackson^  .6  Wendell^  30,  the  law  was  laid  down 
to  be,  that  "when  an  answer  admits  a  distinct  fact,  which  goes  to 
charge  the  defendant,  and  alleges  another,  not  responsive  to  the  biH, 
by  way  of  discharge  or  avoidance  of  that  admitted,  the  latter  is  not 
established  by  the  answer.  If  a  guardian  or  trustee  is  called  on  to 
account,  and  in  his  answer  admits  a  sum  of  money  to  have  been  re- 
ceived, and  then  proceeds  to  show  the  appropriation  of  it,  what  he  says 
about  the  appropriation,  unless  that  and  the  receipts  of  it  can  be  re- 
garded as  parts  of  a  single  transaction,  is  not  evidence  in  his  favor.'' 
See  also  Green  vs,  Hart^  1  J.  iZ.,  580;  Wells  vs.  Query ^  Lit.  Sel.  Cas.f 
210;  Paynes  vs.  ColeSj  1  Mun.^  373. 
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Lacy,  Judge^  delivered  the  opinion  of  the  court: 

It  is  impossible  for  this  court  to  know  whether  the  instractions  were 
rightfullj  or  wrongfully  overruled,  or  what  influence,  if  any,  they 
might  have  had  upon  the  verdict  given. 

The  bill  of  exceptions  does  not  state  that  the  answer  of  Mason 
constitutes  all  the  evidence  produced  upon  the  trial;  and  therefore  we 
are  bound  to  presume  that  the  judgment  and  verdict  of  the  court 
below  was  in  accordance  with  the  justice  and  right  of  the  case. 

It  is  certainly  true  that  the  answer  of  the  garnishee  is  prima  facie 
evidence  of  the  truth  of  the  allegations  it  contains.  But  these  alle- 
gations may  be  rebutted  or  disproved  by  any  other  competent  evi- 
dence. If  there  was  no  other  evidence  in  the  case,  but  the  answer 
of  the  garnishee,  it  would  then  amount  to  full  and  conclusive  proof  of 
the  facts  it  asserted*  But  if  it  was  disproved,  or  the  presumptions  in 
its  favor  weakened  or  overthrown,  all  of  which  it  is  surely  competent 
for  the  plaintiff  to  establish,  then  it  would  be  entitled  to  no  weight  or 
consideration  at  all.  In  the  present  case,  the  court  below  may,  and 
probably  did  refuse  the  instructions  asked  for,  upon  the  ground  that  the 
garnishee's  answer  was  disproved  by  other  higher  legal  evidence  ad- 
duced in  support  of  the  plaintiff's  right  of  action.  Be  that  however 
as  it  may,  such  is  the  legal  presumption  in  favor  of  the  verdict  and 
judgment  below,  and  of  course  we  are  bound  by  it.  It  was  the  duty 
of  the  party  excepting,  if  there  was  no  other  evidence  offered  upon 
the  trial,  to  have  placed  that  fact  upon  the  record,  so  that  this  court 
could  judicially  know  whether  the  instructions  auked  for  were  properly 
or  improperly  refused.  Having  failed  to  do  so,  he  cannot  now  take 
advantage  of  his  own  neglect  or  omission,  and  consequently  the  judg- 
ment of  the  court  below  roust  be  affirmed  with  costs. 
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Ambrose  H.  Sevier  against  Peter  Holliday. 
Error  to  Clark  Circuit  Court. 

Ad  attorney  is  not  liable  in  the  discharge  of  his  oHicial  duty,  for  claims  pot  into  his 
bands  to  collect  as  such  attorney,  unlesa  it  be  shown  that  he  has  beenguilryof  cnlp. 
able  negligence  in  the  prosecution  of  the  suit,  and  that  thereby  the  plainriff  baa  Joat 
hia  debt. 

Nor  can  he  be  held  liable  for  money  collected  by  him  as  an  attorney,  onleaa  a  demand 
be  made  upon  him  and  he  refuses  to  pay  it  over,  or  remit  it,  according  to  the  in. 
atructiona  of  his  client. 

Where  there  is  any  defect,  imperfection,  or  omission,  in  any  pleading,  whether  in  aub- 
atance  or  form,  which  would  have  been  a  fatal  objection  on  demorrer,  yet,  if  tba 
issue  joined  be  such  as  necessarily  requires,  on  the  trial,  proof  of  the  facts  ao  de- 
fectively or  improperly  stated,  or  omitted,  and  without  which  it  is  not  to  bepreaume4 
that  either  the  Judge  would  have  directed  iho  jury  to  give,  or  the  jury  would  have 
given,  a  verdict,  such  defect,  inipertection  or  omission,  is,  by  the  Comrooo  Law, 
cured  by  the  verdict. 

After  verdict,  nothing  is  to  be  presumed,  except  what  is  expressly  slated  in  the  de- 
claration, or  what  is  necessarily  implied  from  the  facta  that  are  stated :  that  ia, 
where  the  whole  is  stated  to  exist,  the  existence  of  the  parts  is  implied;  and  where  the 
claim  is  alleged  to  exist,  the  existence  of  the  component  links  will  be  implied  aftar 
verdict. 

If  the  plaintiff  wholly  omits  to  stato  a  good  title  or  cause  of  action,  even  by  impliea. 
tion,  mattera  which  are  neither  stated  nor  implied  need  not  be  proved  at  the  trial, 
and  there  is  no  room  for  intendment  or  presurnpiion;  as  the  intendment  roust  arise 
from  the  verdict,  when  considered  in  connection  with  the  issue  upon  which  it  waa 
given. 

If  any  thing  essential  to  the  plointifT's  action  bo  not  set  forth,  though  tha  verdict  be 
found  (or  him,  he  cannot  have  judgment ;  because,  if  the  essential  parts  of  the  de. 
olaration  be  not  put  in  issue,  the  verdict  can  have  no  relation  to  it ;  and  if  it  bad 
been  put  in  issue  it  might  have  been  found  (also. 

Therefore,  in  an  action  against  on  attorney,  for  failure  to  collect  a  note,  a  count  aratin^r 
that  the  plaintiff  caused  to  be  delivered  to. the  detendant,  and  the  defendant  received 
from  him  a  note  made  by  a  third  person,  callin<^  for  so  many  dollars,  to  bring  suit 
on,  recover  and  collect  of  that  third  person,  for  the  use  and  benefit  of  the  plaintifi^ 
for  certain  fee  and  reward  to  the  defendant  in  ihat  behalf;  is  so  defective  in  stating 
the  plaintiff's  title  to  sue,  that  a  verdict  upon  it  in  favor  of  the  plaintiff  will  not  ana. 
tain  the  judgment. 

No  title  to  the  note,  in  the  plaintiff,  is  stated  by,  or  implied  in,  any  of  these  allegations; 
and  no  facts  are  stated,  which  could  not  be  proven,  without  at  the  same  time  estab. 
lishing  the  plaintiff's  title  to  the  note,  or  legal  right  to  receive  the  proceeds. 

Nor  is  it  seated  or  implied  that  the  note  was  due  when  so  delivered,  nor  to  whom  it 
was  payable,  nor  what  sum,  (if  any  thing.)  was  due  upon  it. 

Such  a  count  shows  a  defective  title,  and  not  a  title  defectively  stated  :  and  no  proofis 
admiasible  under  such  a  count,  which  can  make  it  good. 

And  under  auch  a  count,  a  receipt  given  by  the  defendant  stating  that  be  bad  received 
of  the  plaintiff  a  note  of  so  many  dollars,  against  A.  B.  in  favor  of  C.  D.,  eo  far  from 
proving  the  title  to  the  note  to  be  in  the  plaintiff,  proves  it  to  be  in  C.  D.,  who  is  the 
legal  owner,  and  ia  held  in  law  to  have  possession  of  it.  fSuch  a  receipt  ia,  ibara- 
fore,  inadrnissible  as  evidence  under  such  a  count. 

fteaaooa  aeaigoed  by  the  court  for  permitting  particular  evidence  to  be  adduced,  not 
given  aa  inatructiooa,  nor  addressed  to  iho  jury,  can  have  no  bearing  on  tbe  caaa : 
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nor  can  they  be  excepted  to.    The  Court  of  Errors  looks  to  the  admissioo  or  rejec 

tion  of  the  testimony,  and  not  to  the  reasons  assigned  for  it. 
A  party  cannot  be  allowed  to  prove  more  than  he  has  aliejred  in  his  declaratioo ;  And 

when  he  omits  to  allege  a  fact  essential  to  his  action,  and  not  involved  or  implied  io 

the  pleadings,  or  inferable  from  the  verdict,  he  can  ofiV7r  no  proof  of  such  a  fact. 
A  party  having  no  interest  in  a  note  cannot  be  injured  by  the  failure  of  an  attorney  to 

collect  it.    If  his  declaration  does  not  show  such  on  interest,  or  such  an  interest  is 

not  legally  implied  from  its  allegations,  be  cannot  prove  his  interest — nor  does  he 

show  any  right  to  recover 
To  entitle  a  plaintiflf  to  recover  in  trover,  two  thinsrs  are  necessary  to  be  stated  and 

proven  :  First,  property,  either  general  or   special   in  the  plaintiff;  and  second^  a 

wrongful  conversion. 
Io  trover  for  a  note,  the  omission  to  state  in  the  declaration  that  the  plainiiflT  was  pos. 

sessed  of  the  note  as  of  his  own  property,  or  that  it  came  to  the  possession  of  the 

defendant  by  finding,  would  be  fatal  on  general  demurrer,  but  are  probably  cared 

by  verdict. 
But  the  introduction  of  such  a  receipt  as  is  mentioned  above  disproves  the  plaintiff's 

title  to  the  note,  and  establishes  the  interest  of  another  in  it ;  and  consequently  pre. 

eluded  a  recovery. 

Absent,  Ringo,  Chief  Justice. 

This  was  an  action  on  the  case.  The  declaration  coolaiaed  three 
coaots.  The  first  alleged  that  Sevier  was  an  attorney,  and  that  on 
the  14th  day  of  November,  A.  D.  1825,  Holliday  caused  to  be  deli- 
vered to  him,  and  he  then  received  and  accepted  a  note  of  hand 
made  by  one  Joshua  J.  Hcnness,  calling  for  one  hundred  and  thirty** 
three  dollars,  to  bring  suit  on,  recover  and  collect  from  Henness,  for  the 
use  and  benefit  of  Holliday,  for  certain  fees,  &c.,  but  did  not  bring 
suit  thereon;  so  that  IJolliday  lost  the  debt. 

The  second  count  is,  that  on  the  same  day,  Holliday  caused  to  be 
delivered  to  Sevier,  attorney  as  aforesaid,  "  a  certain  other  note  for 
one  hundred  and  thirty-three  dollars,  to  him  the  said  Ambrose  H« 
Sevier,  being  such  attorney  as  aforesaid,  in  a  reasonable  time  then 
next  following  suit  brought  on  it,  and  the  said  debt  of  ^$133,  a3  afore- 
said, recovered  and  collected  of,  and  from  the  said  Henness,  for  the 
use  and  benefit  of  the  said  Holliday,  for  certain  fens,  &c;"  that 
Sevier  received  the  note  and  undertook  to  sue,  recover  and  collect, 
bat  did  not  bring  suit,  so  that  the  debt  is  lost. 

The  third  count  is  in  trover,  for  "  a  certain  other  note  for  $133, 
made  by  Joshua  J.  Henness'' — the  proper  goods  and  chattels  of  Hol- 
liday. 

At  September  term,  1827,  before  Hall,  Judge,  the  defendant 
filed  a  general  demurrer,  to  the  declaration,  to  which  there  wai  a 
joiDder. 
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At  March  term,  1828,  before  Tbimble,  Judge,  the  demairer  was 
overruled,  judgment  for  the  plaintiff  entered  on  the  denaunrer,  and  a 
writ  of  enquiry  ordered. 

At  July  terra,  1828,  the  verdict  was  set  aside,  on  affidavit  of  the 
defendant,  the  defendant  filed  his  plea  of  not  guilty;  to  which  issue 
was  joined,  and  a  jury  was  called,  who  not  agreeing  were  discharged; 
and  the  case  continued. 

At  March  term,  1830,  to  which  time  the  cause  was  regularly  con- 
tinued, a  second  jury  found  a  verdict  for  the  plaintiff  of  $168,  04ft 
cents  damages;  for  which  judgment  was  rendered. 

On  the  trial  the  plaintiffs  offered  in  evidence  a  receipt,  of  which 
the  following  is  a  copy  : 

"  Received  of  Peter  Holliday  one  note  of  one  hundred  and  thirty- 
three  dollars  against  Joshua  J.  Henness,  drawn  in  favor  of  Wm.  Eng- 
lish.    This  14th  November,  1825.  A.  H.  Sevibr." 

To  the  introduction  of  this  receipt  as  evidence  the  defendant  ob- 
jected, but  the  court  said  that  ^^  it  was  evidence  conducing  to  prove  a 
privity  of  contract  between  the  plaintiff  and  the  defendant:''  and  so 
admitted  it  as  evidence.  To  this  the  defendant  excepted.  No  other 
evidence  is  stated  on  the  record,  nor  is  this  shown  to  have  been  all 
the  evidence. 

The  defendant  then  moved,  in  arrest  of  judgment,  for  divers  de- 
fects in  the  declaration,  and  his  motion  was  overruled* 

The  cause  was  then  brought,  by  writ  of  error,  to  the  Superior 
Court  of  the  Territory,  in  1830;  and  the  following  grounds  of  error 
were  assigned: 

Ist.     That  the  declaration  is  insufficient. 

2d.    Judgment  for  Holliday^  when  it  should  have  been  for  Sevier. 

3d.  That  it  does  not  appear,  in  the  record,  to  whom  the  notes 
therein  mentioned  were  payable,  whose  notes  they  were,  or  that  they 
or  either  of  them  belonged  to  or  were  the  property  of  Holliday. 

4th.  That  the  consideration  for  the  contracts  made  by  Sevier,  k 
not  formally  or  expressly  stated  in  the  declaration. 

5th.  That  the  plaintiff  does  not  show  property  in  the  notes,  or 
where  they  were  converted  by  the  defendant. 
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6(h.  The  admission  of  the  receipt  in  evidence,  and  the  remarkB 
of  the  Jadge  thereon. 

After  several  argaments,  no  decision  having  been  had,  it  was  ar- 
gaed  at  July  term,  1837,  by 

HiUiL,for  plaintiff  in  error: 

It  is  DO  where  stated  in  either  count  of  said  declaration  whose  notes 
tbej  were,  nor  to  whom  payable;  nor  is  it  stated  that  they,  or  either 
of  them,  belonged  to  Holliday.  The  two  first  counts  do  not  state 
formally  or  expressly  the  consideration  for  the  contracts  therein  men- 
tioned,  nor  is  there  any  venue  laid  as  to  the  concession  in  the  third 
count,  nor  is  there  any  discrimination  whether  the  notes  mentioned  in 
the  first,  second,  and  third  counts,  are  the  same  or  different.  Demur- 
rer to  this  declaration  was  overruled,  and  Sevier  pleaded  not  guilty—- 
and  on  the  trial  of  the  cause  the  court  admitted  the  receipt  of  Sevier, 
given  for  a  note  payable  to  William  English,  to  be  given  in  evidence 
without  proof  of  the  plaintiff  tested  thereto,  and  instructed  the  jury 
that  the  receipt  itself  was  ^idence  conducing  to  prove  a  privity  of 
contract  between  Uolliday  and  Sevier.  The  contract  in  the  two  first 
counts  should  contain  a  statement  of  the  consideration  in  tenns  or  in 
substance.  See  1  Chitty^  368;  Idem  296;  as  to  the  plaintiff's  right  (o 
me,  see  1  Chitty^  3;  I^^  Sanders^  172;  10/A  J.  R.j  387;  as  to  tb^ 
plaintiff's  interest  to  the  property,  see  1^/  Chiity^  150. 

Trapnall  &  Cocke,  Contra: 

The  counsel  for  Sevier  assign  for  the  first  error,  that  the  declaration 
of  HoUiday  is  insufficient.  The  declaration  is  good^  (but  after  with* 
drawal  of  demurrer^  admitting  for  argument  that  it  was  bad,)  the 
defects  are  cured,  and  cannot  be  taken  advantage  of  in  arrest  of  judg- 
ment. 2  Marshall,  143,  254,  496;  3  Bibb,  520,  521 ;  2  Bibb,  62;  1 
Bibb,  257;  1  Chitty,  and  Stephen  on  pleading. 

2nd  assignment  is  general  and  without  point,  and  of  course  signifies 
nothing.     1  Bibb,  505. 

3rd  assignment:  That  the  declaration  does  not  show  to  whom  the 
notes  were  payable.  The  suit  is  not  upon  the  note — ^but  the  dedans 
tion  shows  that  the  notes  were  owned  by,  and  belonged  tOj  HoUidayi 
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and  that  be  made  the  contract  and  engagement  with  Sevier,  and  suit 
was  brought  for  a  violation  of  that  contract  or  engagement, 

4th :  The  consideration  for  the  contract  is  not  formall j  or  expresslj 
stated.  The  answer  to  the  first  assignment  is  conclusive  to  this — but 
the  assignment  is  not  true  in  fact  or  correct  in  law ;  the  consideration 
is  sufficiently  stated,  3  Bibb  517;  1  Saunders  on  pleadings  marginal 
page  164,  and  case  cited  \  2  Chitiy^s  pleadings  373,  and  nates. 

5th  assignment:  That  plaintiff  has  not  shown  that  said  notes  were 
his  property,  or  where  they  were  converted.  To  the  first  part  of  this, 
the  remarks  on  the  third  assignment  is  a  ftill  answer.  Notes  pass  by 
delivery  as  well  as  by  assignment ;  and  when  one  roan  holds  a  note 
drawn  payable  to  another,  and  exercises  ostensible  acts  of  ownership 
over  it,  the  presumption  of  law  is,  that  it  is  as  much  his  note  as  if  it 
was  assigned.  The  assignment  only  raises  a  presumption,  but  still 
the  holder  or  assignee  holds  the  note  and  acts  upon  it  as  if  it  was 
drawn  payable  to  himself,  and  so  did  Holliday  in  this  case — and  he 
alledges  in  the  declaration  that  the  note  is  his,  in  all  the  counts.  As 
to  the  second  part,  that  there  is  no  venQe,  the  venue  is  alleged  dis- 
tinctly; and  if  it  was  omitted  it  was  no  error:  1st,  because  it  was  a 
matter  of  no  importance,  3  Chiity^  279;  venue  not  necessary,  13/. 
iJ.,  449;  S  Bibb,  73;  6  Comyn's  Digest,  ;>.  53;  5  Mass.,  94.  Snd, 
the  omission,  if  there  was  one  and  it  was  material,  was  cured  by  with- 
drawing the  demurrer  as  well  as  by  verdict  and  jeosails.  1  Chiity^  250. 

6th  assignment:  That  the  court  permitted  the  plaintiff  to  give  in 
evidence  to  the  jury  a  receipt  given  to  William  English  without 
showing  any  privity  of  contract  between  plaintiff  and  defendant 
The  first  answer  to  this  assignment  of  error  is,  that  it  is  not  true  in 
fact,  for  the  receipt  referred  to  is  not  given  to  Wm.  English,  bat  is 
given  to  Holliday  the  plaintiff;  reference  is  made  to  the  receipt  for 
the  correctness  of  this  statement.  The  contract  for  the  collection  of 
the  note  was  made  by  Sevier  with  Holliday,  the  possessor  and  legal 
owner  of  the  note,  and  not  with  English — and  so  the  privity  of  con- 
tract existed  between  Holliday  and  Sevier,  and  not  with  English,  who 
had  nothing  to  do  with  the  business.  The  receipt  shows  that  the 
privity  of  contract  was  between  Holliday  and  Sevier,  the  receipt  of 
Sevier  himself,  the  defendant,  and  thereupon  the  court  decided  cor- 
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rectlj.  Sevier  admitted  and  acknowledged  in  his  receipt,  that  the 
privitj  of  contract  was  with  Uollidaj,  and,  of  course,  that  is  sufficient 
and  conclusive  after  the  verdict.  The  record  does  not  profess  to 
state  all  the  evidence;  and  therefore,  after  verdict,  every  thing  is 
presumed  as  proved  that  is  necessary  to  support  it.  4  Monroe^  43;  I 
Bibb,  308;  3  Marshall^  223;  1  Marshall,  101,  233;  2  MarshaU,  197; 
6  Cimyn's  Digest,  262;  GoulcTs  Pleadings  496,  498;  Roe  vs.  Haughy 
3  Salk.  15. 

7tb  assignment.  That  the  judge  instructed  the  jury  that  said  re- 
ceipt conduced  to  prove  a  privity  of  contract  between  plaintiff  and 
defendant.  The  receipt  of  Sevier  is  given  to  HoUiday;  the  contract 
was  made  with  Holliday ;  and  the  violation  of  it,  by  Sevier,  was  to  the 
damage  of  Holliday — and  therefore  the  receipt  not  only  conduces  to 
prove  the  privity  of  contract,  but  absolutely  proves  the  fact  that  the 
privity  of  contract  was  with  Holliday,  and  no  one  else  whatever. 

The  court  not  being  satisfied  what  judgment  to  render,  continued 
the  case  to  January  term,  1838,  for  further  argument;  and  called  the 
attention  of  counsel  to  the  following  points: 

Ist.  Will  a  writ  of  error  lie  to  reverse  an  erroneous  decision  upon 
demurrer? 

2d.     Does  the  record  show  all  the  proof  adduced  in  the  case? 

3d.  What  is  the  legal  presumption  in  fcivor  of  more  proof,  or  is 
the  record  conclusive  that  the  proof  set  forth  in  the  bill  of  exceptions 
is  all  that  was  produced? 

4th.  What  is  meant  by  "privity  of  contract?"  and  do  the  words 
^('conduce  to  prove,"  show  tliat  there  was  antecedent  or  subsequent 
proof  in  the  case? 

5th.  Can  any  proof  be  given,  to  create  a  privity  of  contract,  if 
such  privity  does  not  appear  on  the  face  of  the  writing  declared  on? 

6th.  To  whom  is  the  defendant  liable?  Could  English  sustain  an 
action  against  him,  after  a  recovery  by  Holliday  ? 

7th.     What  is  the  diflerencc  between  the  practice  in  England  and 

this  country  in  relation  to  demurrers  and  the  judgment  thereon— and 

the  reasons  of  the  rule  for  such  difference  if  any  exists? 

65 
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Upon  which  points^  at  January  tcnn,  1838,  Trapnall  &  Cocke, 
for  defendant  in  error,  presented  the  ibllowing  argument : 

In  answer  to  the  points  of  argument  made  hy  the  court,  the  counsel 
of  Holliday  respond  to  the  first: 

That  after  the  withdrawal  of  the  demurrer  and  entering  of  plea, 
arrest  of  judgment  and  writ  of  error  are  both  estopped.  2  Marshall^ 
143,  254, 496;  3  Bibb,  521;  Stephen's  PL  327. 

To  the  second:  The  record  does  not  profess  to  give  all  the  evt- 
denc€y  and  the  presumption  of  law  is,  that  every  thing  requisite  to  the 
judgment  has  been  proven.     2  Littell,  180, 184;  5  LiUellj  317,  221. 

To  the  third  point:  The  presumption  is  just  the  contrary.  When 
a  record  does  not  profess  to  state  all  the  evidence  more  is  presumed. 
See  the  same  authority  as  in  the  second  point. 

To  the  fourth  point:  When  two  persons  make  a  contract,  such  as 
between  HoUiday  and  Sevier,  when  HoUiday  confided  the  note  and 
Sevier  promised  him,  and  gave  his  receipt  to  collect  to  HoUiday,  be- 
tween them  was  the  privity  of  contract.  See  5  Jacob's  Law  Die,  7, 
284;  1  J.  /J.,  91.  ^^Conduce  to  prove''  n^^ans  to  promote  or  contri- 
bute to  prove,  and  shows  there  may  have  been  antecedent  or  subse- 
quent proof,  and  there  is  need  of  more  proof.  The  record  is  conclu- 
sive as  to  the  presumption  that  there  was  more. 

To  the  fifth  point:  This  is  an  action  of  case,  and  there  is  no  writing 
but  the  writing  declared  on.  The  receipt  of  Sevier  does  diow  that  he 
got  the  note  fi-om  HoUiday.  The  presumption  of  law  and  fact  is,  that 
he  was  the  owner,  and  that  presumption  is  not  contradicted  by  any 
thing  in  the  record. 

To  the  sixth  point:  Sevier  is  responsible  to  the  man  with  whom 
he  made  the  contract,  and  to  whom  he  gave  the  receipt;  and  this 
occurs  every  day.  And  who  was  the  man?  HoUiday.  Did  Sevier 
make  his  contract  or  engagement  to  coUect  the  note  with  English  ? 
No*  Did  be  give  the  receipt  to  EngUsh?  No.  Then  what  right 
has  English  to  sue  him?  He  is  not  responsible  to  English  upon  any 
principle  of  law  or  common  sense.  The  suit  is  for  a  breach  of  con- 
tract. With  whom  was  the  contract  made?  With  English?  Cer- 
tainly not.    Then  what  interest  has  he  in  the  case  ? 
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In  reply  to  the  seventh  point:  There  is  no  diflference  between  the 
practice  of  this  country  and  England  in  relation  to  denuirrer  and 
practice  there,  save  what  has  been  made  by  the  statutes  of  this  State. 
There  is  no  difference  so  far  as  this  case  is  concerned,  as  far  as  the 
counsel  knows,  has  ever  heard,  or  believes. 

The  case  of  Gunn  id  conclusive  authority,  for  HoUiday.  A  note 
passes  by  delivery,  and  therefore  the  holder  as  well  as  the  assignee  is 
presumed  to  be  the  proprietor;  as  a  man  in  the  possession  of  a  horse 
or  negro  is  presumed  to  be  the  owner;  and  that  presumption,  both  of 
law  and  fact,  continues  until  it  is  repelled  by  proof.  Cantine  gave 
this  receipt  to  Gunn  for  the  collection  of  the  covenant,  and  therefore 
prima  facte  Gunn  was  the  owner,  although  it  was  drawn  payable  to 
another  person ;  but  it  turned  out  in  proof  affirmatively,  that  Gunn  was 
not  the  owner  of  the  covenant,  but  that  it  belonged  to  another — and 
he  was  therefore  defeated,  because  the  legal  presumption  was  repelled 
by  affirmative  proof.  In  this  case  the  legal  presumption  in  faoor  of 
Holliday  stands  without  a  particle  of  evidence  to  the  contrary  on  any 
thing  upon  which  to  rest  an  inspection  to  the  contrary,  and  the  legal 
inference  frMi  the  record  is,  that  the  fact  of  his  being  the  owner  was 
established  to  the  satisfaction  of  the  jury. 

The  receipt  in  this  case  is  a  matter  of  evidence  only,  and  is  not  a 
matter  of  record;  and  therefore  the  receipt  does  not  come  op  before 
the  court  on  motion  in  arrest  of  judgment.  Tidd^s  Practice;  1  C%i//y, 
head  ^* Arrest  of  JxtdgmerU.^'* 

Nothing  but  what  is  matter  of  record  can  be  considered  by  the 
oourt  on  this  motion. 

In  addition:  The  6th  and  7th  assignments  are  causes  of  new  trial 
and  not  in  arrest  of  judgment.  The  instruction  of  the  Jud^e  on  mat- 
ters of  evidence,  are  not  of  record,  and  therefore  a  motion  which 
reaches  nothing  but  errors  ^apparent  upon  the  record,'  will  not  reach 
the  two  last  assignments.  See  1  Siarkie^  title  ^Mw  Trial ;'*^  and  1 
Ckitty  and  Stephens^  title  ^^ Arrest  of  Judgment^^ 

And  at  the  same  term,  the  court,  by  Dickinson,  Judge^  delivered 
the  following  opinion: 

We  deem  it  unnecessary  to  decide  the  question  .in  relation  to  the 
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demurrer,  because  the  party  withdrew  it  and  pleaded  over  to  the 
action;  nor  are  we  disposed  to  disturb  the  rule  that,  whatever  has  been 
adjudged  upon  demurrer  shall  not  again  be  re-examined  upon  a  mo- 
tion  in  arrest  of  judgment*  This  case,  however,  comes  before  ns 
upon  a  writ  of  error.  The  whole  record  is  open  for  inspection,  and  if 
there  is  any  material  error  the  court  is  bound  to  correct  it.  It  is  con- 
tended, on  the  part  of  Holliday,  that  inasmuch  as  the  bilb  of  excep- 
tion do  not  set  forth  that  the  receipt  offered  was  all  the  evidence 
before  the  jury,  and  that  the  word,  ^'  conduced^  as  inserted  therein, 
means  contributed,  this  court  are  bound  to  presume  that  there 
was  other  testimony  which,  in  conjunction  with  the  receipt,  proved, 
sufficiently,  the  privity  of  contract.  This  reasoning,  though  in 
general  good,  will  not  warrant  the  conclusion  in  every  instance*  We 
are  authorized'to  look  into  the  whole  record,  and  from  the  circum- 
stances under  which  the  receipt  was  admitted,  and  the  language 
used  in  the  bills  of  exception,  to  judge  whether  there  was  any  other 
evidence  adduced  calculated  to  change  the  attitude  of  the  parties  in 
the  question  before  us.  We  have  directed  our  attention  to  this  point, 
and  are  necessarily  brought  to  the  conclusion  that  there  was  not.  The 
doctrine  is  clear  that,  in  general,  the  action  on  a  contract,  whether 
expressed  or  implied,  or  whether  by  parole  or  under  seal,  or  of  record, 
must  be  brought  in  the  name  of  the  party  in  whom  the  legal  interest 
is  vested.  Is  there  any  evidence  that  the  legal  interest,  at  the  time 
Sevier  received  the  note,  or  at  any  subsequent  period,  was  in  Holli- 
day? And  does  the  receipt  prove,  or  even  conduce  to  prove,  that  he 
bad  either  an  equitable  or  beneficial  interest?  If,  then,  he  had 
neither  a  legal,  beneficial,  nor  equitable  interest  in  the  note,  how  is 
this  privity  raised?  it  is  only  by  the  one  presumption  that  the  note 
was  received  by  him,  repelled  by  the  still  stronger  presumption  that 
he  was  but  an  agent  acting  in  the  capacity  or  character  of  a 
bailee  to  carry  it  to  Sevier.  It  is  evident  that  Holliday  had  no  legal 
interest  in  the  n*te,  and  the  principle  is  well  settled,  that  a  beneficial 
or  equitable  claimant  cannot  adopt  legal  proceedings  in  his  own  name. 
He  must  have  an  interest,  or  possession  coupled  with  an  interest.  See 
Chilly's  PL  1, 150;  3d  C.  P.  2;  2  Taunlon  374;  6  Mass.  Rep.  356; 
10  Johnson  387;  11  J.  23.     We  cannot  discover  that  English  had 
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ever  parted  with  the  legal  right.  A  suit,  if  commenced,  ma^  have 
been  in  his  name.  He  might  not  only  have  released  the  claim,  but 
payment  to  him  woald  have  been  a  good  defence  and  resulted  in 
a  judgment  in  favor  of  Henneas.  We  are,  therefore,  of  opinion  that 
the  Circuit  Court  erred  in  the  instruction  given — that  the  receipt  con- 
duced to  prove  a  privity  of  contract  between  Holliday  and  Sevier* 

We  will  now  examine  into  the  third  count  in  the  declaration, 
which  is  in  trover.  To  enable  a  party  to  maintain  the  action  of 
trover,  two  things  are  necessary:  First,  property  in  the  plaintiff;  and, 
second,  wrongful  conversion  in  the  defendant.  The  receipt  of  Sevier, 
introduced  on  the  trial,  shows,  conclusively,  that  the  property,  as  well 
as  the  right  of  possession,  was  not  in  Holliday.  The  presumption,  then, 
from  mere  possession,  must  yield  to  positive  proof,  though  that  proof  was 
inadvertently  presented  by  the  plaintiff.  And  this  position  is  clearly 
sustained  in  the  case  of  Sheriff  vs.  Cadellj  2  Espinesses^  Cases  617. 
The  doctrine  that  title  in  another  is  a  good  defence,  is  too  well  settled 
to  be  at  this  period  disturbed.  See  Kennedy  vs.  Strongs  14  Johnson 
128;  Schemerhom  vs.  Van  Vicklenburg^  II  Johnson  529;  3  Starkie^ 
14,  87;  2  Saunders  47,  873-9;  7  Term.  Rep.  19.  Judgment  re- 
versed. 

At  the  same  term,  Trapnall  &  Cocke,  for  defendant  in  error,  pre- 
sented the  following  petition  for  rehearing: 

The  counsel  for  Holliday  respectfdlly  ask  of  the  court  a  reconside- 
ration and  re-argument  of  the  cause.  They  have  carefully  examined 
the  opinion  pronounced  by  the  court,  and  are  confident  it  is  founded 
upon  a  misconception  of  the  grounds  of  this  action.  Believing  as  we 
do,  in  the  anxious  desire  of  the  court  to  settle  right  all  questions,  either 
of  law  or  fact,  which  the}'  may  be  called  to  adjudicate,  we  feel  the 
fullest  assurance  they  will  cheerfuUy  correct  errors,  when  convinced 
they  have  fallen  into  them.  After  an  attentive  examination  of  the  argu- 
ment of  the  court,  and  a  mature  investigation  into  the  various  questions 
involved  in  this  cause,  we  retain  a  confirmed  and  strengthened  con- 
viction of  the  truth  of  the  position  we  have  assumed;  and  we  are  not 
without  hope  but  what  we  can  demonstrate  to  the  satisfaction  of  the 
court,  that  which  appears  so  evident  to  our  own  minds.    As  the  court 
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seem  to  regard  the  questions  which  arise  'm  relation  to  the  demurrer, 
and  the  motion  in  arrest  of  judgment,  as  furnishing  no  available 
grounds  in  favor  of  the  plaintiff  in  error,  we  shall  not  bestow  upon 
them  anj  further  consideration,  but  pass  at  once  to  those  points  which 
have  mainly  influenced  the  opinion  of  the  court.  The  decision  seems 
to  us  to  be  predicated  upon  the  presumption  that  the  note  executed 
by  Henness  to  English,  and  which  Sevier  received  of  Holliday  for  col- 
lection, is  the  basis  of  the  suit.  This  opinion,  with  due  respect,  we 
conceive  to  be  erroneous,  and  unsupported  by  any  thing  which  ap- 
pears on  the  face  of  the  record.  The  declaration  sets  out  with  clear- 
ness and  precision  the  grounds  of  this  action,  and  we  beg  leave  to  in- 
corporate that  instrument  in  this  motion,  and  solicit  to  it  the  special 
attention  of  the  court.     It  is  as  follows: 

^  Peter  Holliday,  plaintiff  in  this  suit,  by  his  attorney,  complains  of 
A.  H.  Sevier,  of  a  plea  of  trespass  on  the  case.  For  that,  whereas, 
the  said  A.  H.  Sevier^  before,  and  at  the  time  of  the  delivery  of  the 
note  to  him  as  hereinader  next  mentioned,  was,  and  thence  hitherto 
has  been,  and  still  is  an  attorney  of  the  Supreme  Court  and  Circuit 
Courts  of  this  Territory.  And  whereas,  also,  the  said  Peter  Hol- 
liday, whilst  the  said  A.  H.  Sevier  was  such  attorney  as  afore- 
said, to  wit,  in  the  county  of  Clark,  and  within  the  jurisdiction 
of  this  court,  on  the  14th  day  of  November,  A.  D.  1825,  caused 
to  be  delivered  to  him,  the  said  A.  H.  Sevier,  and  the  said 
A.  H.  Sevier  accepted,  and  then  and  there  received  of  and  from 
the  said  Peter  Holliday,  a  certain  note  of  hand,  made  by  one  Joshua 
J.  Henness,  calling  for  $133,  to  bring  suit  on,  recover  and  collect 
from  the  said  J.  J.  Henness,  for  the  use  and  benefit  of  the  said  Peter 
Holliday,  for  certain  fees  and  reward  to  him,  the  said  A.  H.  Serier, 
in  that  behalf,  Yet  the  said  A.  H.  Sevier,  not  regarding  his  duty  as 
such  attorney  as  aforesaid,  but  contriving,  and  fraudulently  intending 
craftily,  and  to  defraud  and  injure  the  said  Peter  Holliday  in  this  be- 
half, did  not,  nor  would  not  bring  suit  on,  and  recover  and  collect 
the  said  note  for  $133,  for  the  use  and  benefit  of  the  said  Peter  Hol- 
liday: but  on  the  contrary  thereof,  he,  the  said  A.  H.  Sevier,  being 
such  attorney  as  aforesaid,  so  carelessly  and  negligently  behaved  and 
conducted  himself  in  the  premises,  that  by,  and  through  the  carel^s- 
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nessy  negligence  and  default  of  the  said  A.  IL  Sevier,  the  said  $133 
have  been,  and  so-e  wbollj  lost  to  the  said  Peter  HoUiday)  to  wit,  ia 
the  county  of  Clark  aforesaid. 

And  whereas,  also,  heretofore,  to  wit,  on  the  14th  day  of  Novem- 
ber, 1825,  at  the  county,  and  within  the  jurisdiction  aforesaid,  the 
said  Peter  Holliday  caused  to  be  delivered  to  the  said  A*  U.  Sevier, 
attorney  at  law,  as  aforesaid)  a  certain  other  note  for  $133,  to  him, 
the  said  A«  H*  Sevier,  being  such  attorney  as  aforesaid,  in  a  reasona- 
ble time  then  next  following,  to  bring  suit  on  it,  and  the  said  debt  of 
$133,  as  aforesaid,  recovered  and  collected  of,  and  from  the  said  J.  J. 
Henness,  for  the  use  and  benefit  of  Peter  Holliday,  as  aforesaid,  for 
certain  fees  and  reward  to  the  said  A.  H.  Sevier  iothat  behalf ;  and 
although  the  said  A*  H*  Sevier,  attorney  as  aforesaid,  then  and  there 
accepted,  and  had  and  received  the  note  aforesaid,  for  the  purpose 
aforesaid,  and  undertook  to  bring  suit  on  the  note  aforesaid,  and  to 
collect  the  $133,  aforesaid,  and  although  a  reasonable  time  to  bring 
suit  on,  and  recover  and  collect  the  $133,  as  aforesaid,  bath  long 
since  elapsed,  yet  the  said  A.  H.  Sevier,  being  such  attorney  as 
aforesaid,  and  not  regarding  his  duty  in  that  behalf^  but  contriving, 
and  fraudulently  intending,  and  to  deceive  and  defraud  the  said  Peter 
Holliday  in  this  respect,  did  not,  nor  wouM  not,  within  such  reasona- 
ble time,  as  aforesaid,  or  at  any  .time  afterwards,  although  often  re- 
quested so  to  do,  bring  suit  on  said  note,  recover  and  collect  the 
$133,  aforesaid,  froip  the  said  J.  J.  Henness,  as  aforesaid,  but  hath, 
hitherto,  wholly  neglected  and  refused  so  to  do;  ^nd  by  means  of  the 
negligent  and  improper  conduct  of  the  said  A.  H.  Sevier,  in  that  be- 
half, the  $133,  aforesaid,  have  not  been  recovered  and  collected,  and 
are  wholly  fost  to  the  said  A.  H.  Sevier,  to  wit,  at  the  county  afore- 
said. And  whereas,  also,  heretofore,  to  wit,  on  the  14tb  day  of  No- 
vember, 1825,  the  said  Peter  Holliday,  at  the  county,  and  within  the 
jurisdiction  aforesaid,  was  possessed  of  a  certain  other  iiote  for  $133, 
made  by  J.  J.  Henness,  and  being  so  possessed  thereof,  which  same 
note,  thereafterwards,  on  the  same  day,  came  to  the  possession  of  the 
said  A.  H.  Sevier,  yet  the  said  A.  H.  Sevier,  well  knowing  the  same 
to  be  the  proper  goods  and  chattels  of  the  said  Peter  Holliday,  and 
of  right  to  appertain  to  him,  though  requested,  hath  uot  delivered  the 
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same  to  the  plaintiff,  but  thereaflerwards,  on  the  same  day,  converted 
the  same  to  his  own  ase,  to  the  damage  of  the  said  Peter  HolUday 
two  hundred  dollars;  and  therefore  he  brings  suit." 

We  ask  the  court  to  examine  this  declaration  again,  and  we  dunk 
it  must  be  apparent,  from  the  whole  tenor  of  it,  that  the  cause  of  ac- 
tion is  the  failure  of  Sevier  to  fulfil  his  engagement,  in  his  character 
of  an  attorney,  made  with  HoUiday,  and  to  recover  the  damages  he, 
HoUiday,  may  have  sustained  from  the  breach  of  that  contract.  The 
note  was  only  referred  to  by  way  of  inducement  or  explanation.  It 
was  the  subject  matter  in  regard  to  which  the  contract  was  made,  and 
of  course  the  contract  itself  could  not  be  set  out  without  referring  to 
it.  But  it  is,  clearly,  not  the  foundation  of  this  suit.  It  is  true  that 
the  equitable  owner  of  a  note  cannot  prosecute  a  suit  against  the  ob- 
ligor in  bis  own  name,  but  he  must  use  the  name  of  him  in  whom  the 
legal  interest  resides;  but  when  the  equitable  owner  employs  an  at- 
torney, and  binds  himself  to  give  him  certain  fees  to  prosecute  and 
secure  that  interest,  he  is,  to  that  contract,  a  legal  parfy,  and  is 
legally  entitled  to  all  the  damages  he  may  sustain  by  its  vioIatioD. 
The  interest  in  the  contract  and  the  interest  in  the  note  are  distinct 
and  separate,  and  the  relation  in  which  the  equitable  owner  of  the 
note  stands  to  the  obligor  in  the  note  is  altogether  distinct  and  differ- 
ent from  that  in  which  he  stands  to  the  attorney  with  whom  be  has 
made  the  contract  for  the  prosecution  of  the  suit.  Had  diis  important 
distinction  been  kept  steadily  in  view  by  the  court,  we  believe  the  re- 
sult of*  this  cause  must  have  been  materially  different.  It  is  owing  to 
this  misconception  that  the  court  lay  down  the  principle,  (right  in 
itself,  but  not  applicable  to  this  action,)  ^  that  a  beneficial  or  equita- 
ble claimant  cannot^adopt  legal  proceedings  in  his  own  name."  Had 
Uolliday  brought  suit,  in  his  own  name,  on  the  note  to  enforce  the 
collection  of  Henness,  then  the  doctrine  insisted  upon  by  the  court 
would  have  been  directly  applicable.  He  must  have  instituted  it  in 
the  name  of  English,  in  whom  the  legal  interest  was  vested,  and  not  in 
his  own.  The  court  will  remark  that  this  action  is  not  upon  the  note 
to  compel  its  payment  by  Henness,  but  upon  the  contract  between 
Sevier  and  HoUiday,  to  recover  the  damages  sustained  by  the  latter 
by  failure  of  the  former  to  perform  his  undeiiaking.     To  this  contract 
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betvreeD  the  attorney  and  his  client,  Holliday  is  not  an  equitable,  but 
a  legal  party;  the  rights  and  interests  he  may  have  arising  out  of  the 
contract  are  legal  and  not  equitable. 

It  is  by  inoproperly  connpUcatlng  and  blending  together  Holliday's 
interest  in  this  note  with  his  interest  in  the  contract  with  Sevier,  that 
the  court  have  arrived  at  the  mistaken  conclusion  that  Holliday's  inte- 
rest in  his  own  contract,  made  by  himself,  and  for  himself,  is  a  mere 
equitable  interest.     Holliday ^s  interest  in  this  note,  and  in  the  engage- 
ment with  Sevier,  are  distinct  interests,  relating  to  different  parties; 
involving  different  liabilities,  and  falling  under  different  rules  of  legal 
construction.     Holliday  and  Sevier  were  parties  competent  to  con- 
tract; the  subject  matter  was  one  in  regard  to  which  they  had  a  right 
to  contract;  and  that  they  did  actually  do  so,  is  alleged  in  the  decla- 
ration.    Is  it  not,  then,  manifestly  incorrect  to  say  that  Holliday  can 
only  obtain  redress  by  the  use  of  English's  name,  for  the  breach  of 
an  engagement,  made  directly  to  himself,  for  his  own  benefit,  and  to 
which  engagement  there  is  no  evidence  that  English  was  a  party,  or 
in  any  way  concerned  ?    It  is  true,  to  enable  Holliday  to  recover 
damages  upon  the  trial  below,  against  Sevier,  he  must  have  proven 
that  he  was  entitled  to  the  avails  of  this  note,  and  that  he  lost  it 
thtough  the  negligence  of  Sevier.     Whether  Holliday  was  or  was  not 
entitled  to  the  proceeds  of  this  note  is  a  question  of  fact  to  be  decided 
by  the  jury  upon  the  evidence  adduced  before  them.     If  he  proved 
that  he  was  entitled  to  it,  and  that  it  might  have  been  recovered,  had 
Sevier  prosecuted  the  suit  against  Henness  in  fulfilment  of  his  under- 
taking, the  anoount  of  the  note  would  be  the  criterion  by  which  the 
jury  would  be  governed  in  assessing  the  damages  against  Sevier.   But 
if,  on  the  contiary,  Holliday  failed  in  proving  any  interest  in  the  npte, 
any  loss  by  Sevier's  delinquency,  the  jury  could  not  have  given  him 
a  verdict  of  damages;  for  having  suffered  no  injury,  he  could  claim 
no  compensation. 

The  question  then  is,  is  there  any  thing  in  the  record  to  repel  the 
presomption  that  Holliday  did  adduce  proof  before  the  jury  establish- 
ing to  their  satisfaction  this  contract  with  Sevier,  and  the  injury  sus- 
tained by  his  failure  to  comply  with  the  undertaking  on  his  part? 

Before  discussing  this  question,  we  would  premise  that  we  arc  led  to 
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infer,  as  well  from  particular  pnssages  in  the  opinion,  as  from  its  gene- 
ral tenor,  that  the  court,  in  examining  the  record  in  this  cause,  have 
looked  to  it  more  with  a  view  of  ascertaining  whether  it  contains  fiill 
and  ample  testimony  of  all  the  facts  necessary  to^establish  oar  de- 
mand, than  with  a  view  of  ascertaining  whether  it  fiimishes,  in  itself, 
conclusive  evidence  that  the  jury  and  court  below  erred.  This  dis- 
tinction is  material,  and  exercises  an  important  influence  upon  the 
practical  result  of  this  cause. 

If  the  court,  in  the  investigation  of  this  subject,  hare  proceeded  io 
any  degree  under  the  belief  that  it  was  necessary  to  entitle  us  to  an 
affirmance  of  the  judgment  below,  that  our  claim,  and  the  evidence 
adduced  in  support  of  it,  should  be  shown  on  the  record  before  this 
court,  with  all  the  fulness  and  precision  requisite  to  establish  it  in  the 
first  instance  before  the  inferior  court,  we  would  then  say  that  such  a 
rule,  according  to  our  understanding  of  the  authorities,  is  in  direct 
violation  of  those  principles  of  practice  which  have  been  long  and 
well  settled  in  the  courts  of  England,  and  in  our  own  county.  The 
rule  is  firmly  fixed,  that  the  party  who  impeaches  the  validity  of  the 
judgment  below,  must  show,  affirm£^tively,  on  the  record,  such  facts  as 
prove  conclusively  that  the  court  erred,  or  the  appellate  court  will  pre- 
sume its  judgment  to  have  been  correct.  See  Hodges  vs.  BiggSy  2 
Marshall  222,  Com.  Dig.  UL;  1  Peters  C.  R.  326.  An  appellate 
tribunal  never  presumes  any  thing  in  favor  of  him  who  arraigns  the 
justice  and  legality  of  the  judgment  below.  They  will  even  presume 
the  court  and  jury  have  done  right  until  the  contrary  appears.  The 
attitude  of  the  parties  before  this  court  is  materially  changed  finom 
what  it  was  before  the  circuit  court.  There  the  onus  probandi  was 
upon  HoUiday;  he  was  bound  to  furnish  to  the  court  and  jury  such 
proofs  in  support  of  his  claim  as  would  satisfy  them  of  bis  legal  right 
to  recover.  He  did  so.  Sevier,  in  appealing  fit>m  that  decision, 
takes  upon  himself  the  onus  probandi  before  thb  court.  He,  as  plain- 
tiff here,  must  establish,  not  by  presumption  and  conjecture,  but  by  a 
direct  and  positive  showing,  that  the  judgment  was  illegal  and  unau- 
thorized, before  he  can  overthrow  it.  Has  he  done  so?  We  confi- 
dently affirm  not;  and  the  court  can  only  arrive  at  that  conclusion  by 
presumption  in  favor  of  Sevier,  (who  has  now  no  right  to  their  favor 
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in  this  respect,)  and  that  too,  as  we  firmly  believe,  not  warranted  by 
any  thing  in  the  bill  of  exceptions.  The  court  say,  "  we  are  author- 
ized to  look  into  the  whole  record,  and  from  the  circumstances  under 
which  the  receipt  was  admitted,  and  the  language  used  in  the  bills 
of  exception,  to  judge  whether  there  was  any  other  evidence  calcu- 
lated  to  change  the  attitude  of  the  parties  in  the  question  before  us. 
We  have  directed  our  attention  to  this  point,  and  are  necessarily 
brought  to  the  conclusion  that  there  was  not."  What  those  "  circum- 
stances" were,  and  what  the  "  language  used  in  the  bills  of  excep- 
tion" which  "  necessarily  brought  the  mind  of  the  court"  to  this  con- 
clusion, they  have  not  thought  proper  to  specify.  This  is  a  point  of 
the  very  first  iroportapce  in  the  decision  of  this  cause,  and  it  is  diffi- 
cult to  remove  objections  stated  in  terms  so  general  and  indefinite. 
We  have  examined  the  bills  of  exception  with  all  the  critical  acumen 
with  which  we  are  endowed,  and  can  see  nothing  in  ^^  the  circumstan- 
ces under  which  the  receipt  was  admitted,"  and  nothing  in  the  lan- 
guage of  these  bills  to  warrant  the  inference  that  there  was  bo 
other  evidence  in  the  cause  calculated  to  change  the  attitude  of  par- 
ties in  this  question. 

We  beg  leave  here  to  insert  those  bills  of  exception,  with  such  re- 
marks as  we  deem  necessary  to  place  them  in  their  true  light  jn  this 
cause.     They  are  as  follows: 

^'  Be  it  remembered  that,  upon  the  trial  of  this  cause,  the  plaintiff 
offered,  in  evidence,  a  receipt,  the  signature  to  which  was  proved  to 
be  in  the  hand  writing  of  A.  H.  Sevier,  in  the  words  and  figures  fol- 
lowing, to  wit: 

^^  ^Received  of  Peter  Holliday  one  note  of  one  hundred  and  thirty- 
three  dollars  against  Joshua  J.  Henness,  drawn  in  favor  of  William 
English.     This  14th  November,  1825.  A.  H.  Sevier.' 

"  To  which  evidence  the  defendant  objected,  and  the  court  over- 
ruled the  said  objection,  and  admitted  said  receipt  to  be  given  in  evi- 
dence to  the  jury;  to  which  opinion  of  the  court  the  defendant 
excepts,  and  prays  that  his  bill  of  exceptions  may  be  signed,  sealed, 
and  enrolled." 

2d  bill.  ^^  Be  it  remembered  that,  on  the  trial  of  the  above  suit, 
the  counsel  for  the  parties  in  the  suit  having  differed  in  their  state- 
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ments  of  the  opinion  given  by  the  court  as  to  the  receipt  executed  by 
the  defendant,  the  court  said  that  the  receipt  was  evidence  conducing 
to  prove  a  privity  of  contract  between  the  plaintiff  and  the  defend- 
ant; to  which  opinion  of  the  court  the  defendant,  by  his  counsel,  ex- 
cepts, and  prays  that  his  bill  of  exceptions  may  be  signed,  sealed,  and 
made  a  part  of  this  record*^' 

The  first  bill  contains  nothing  more  than  an  exception  to  the  admis- 
sion in  evidence  of  the  receipt  given  by  Sevier  to  Holliday.  The 
second  contains  nothing  more  than  an  exception  to  the  instructions  of 
the  court  in  regard  to  the  legal  eOect  of  the  receipt,  and  from  this 
the  court  draws  the  inference  that  there  could  have  been  no  other 
material  evidence  in  the  case.  How  an  exception  to  the  admission 
of  a  single  fact,  and  the  instructions  ofv  the  court  in  regard  to  the 
effect  of  that  fact,  can  close  the  door  upon  all  presumption  that  there 
was  other  material  evidence  in  the  cause,  we  cannot  perceive.  We 
would  emphatically  ask  how  and  in  what  way  it  is  that  an  exception 
to  a  single  fact  necessarily  excludes  the  presumption  of  more  testi- 
mony, when  the  bill  of  exceptions  does  not  say  it  contains  all?  Does 
not  the  experience  of  every  day's  practice  conclusively  refute  such  a 
supposition?  An  objection  is  only  made  to  the  admission  of  testimony 
when  the  party  objecting  denies  that  it  is  legally  pertinent  to  the  ispuc. 
But  where  the  evidence  is  obviously  legal,  and  relevant  to  the  issue, 
bills  of  exception  are  never  taken.  And  will  the  court  say,  because 
the  counsel  for  Sevier  objected  to  the  introduction  of  this  receipt,  as 
illegal  evidence  and  irrelevant  to  the  issue,  that  it  must  "necessarily" 
follow  that  Holliday  did  not  and  could  not  introduce  any  that  was. 
With  due  deference  to  this  court,  we  would  suggest  that  such  a  con- 
clusion would  reverse  the  well  settled  law  of  presumptions,  which  are 
always  indulged  in  favor,  and  never  against  the  verdict  and  judg- 
ment below.  The  only  object  sought  to  be  obtained  by  the  plaintiff 
in  error,  in  taking  those  exceptions,  waste  test  the  question  whether  or 
not  this  receipt  was  legal  evidence  to  the  jury.  This  is  the  only 
question  to  which  it  can  legitimately  give  rise.  The  court  have,  how- 
ever, given  it  a  different  effect,  a  broader  operation,  and  raised  upon 
it  the  presumption  "  that  there  was  no  other  evidence  calculated  to 

change  the  attitude  of  the  parties  in  the  question  be'       them."    We 

ore 
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will,  however,  waive,  for  the  present,  any  further  discussion  of  this 
branch  of  the  subject,  that  we  may  take  up,  in  an  orderly  and  me- 
thodical manner,  the  questions  which  arise  out  of  these  bills  of  excep- 
tion. 

The  first  is,  did  the  court  err  in  admitting  this  receipt  in  evidence? 

Second.     Did  the  court  err  in  regard  to  the  effect  of  the  receipt? 

And  thirdly*  Does  the  language  of  the  bills  of  exceptions  pre- 
clude the  presumption  that  other  evidence  was  adduced  on  the  trial 
below? 

In  discussing  the  first  proposition  it  is  necessary  that  we  should 
again  direct  the  attention  of  the  court  to  the  objects  of  this  suit;  to 
the  basis  on  which  the  action  is  founded;  and  to  the  relationship  exist- 
ing between  the  parties  to  it.  This  is  an  action  on  the  case  for  the 
tortious  breach  of  a  contract  made  between  Holliday  and  Sevier,  and 
to  recover  the  damages  Holliday  asserts  he  has  sustained  by  the  fail- 
ure of  Sevier  to  perform  that  contract.  It  is  not  to  enforce  the  col- 
lection of  the  note  of  Henness,  but  to  make  Sevier  responsible,  upon 
his  own  contract,  for  failing  to  do  that  which,  "  for  certain  fees  and  re- 
wards," he  had  obliged  himself  to  Holliday  to  do.  This  contract, 
then,  is  the  basis  of  this  action.  It  is  the  tie  which  binds  the  parties 
together,  and  establishes  that  privity  and  relationship  between  them 
which  give  to  the  one  a  remedy  against  the  other  for  any  breach 
thereof.  It  was  necessary,  therefore,  to  enable  Holliday  to  maintain 
his  action,  that  he  should,  upon  the  threshold  of  the  trial,  prove  the 
existence  of  this  contract;  without  this  proof  he  could  not  advance 
one  step  in  the  progress  of  his  suit.  That  point  was  first  to  be  estab- 
lished before  he  could  enter  on  the  question  of  damages.  What,  then, 
are  the  terms  and  nature  of  the  contract  which  Holliday  alleges  he 
made  with  Sevier,  and  for  the  breach  of  which  he  instituted  this 
suit?  It  is  distinctly  set  out  in  the  dedaration  in  the  following  words: 
"  A.  H.  Sevier  accepted  and  received  of  and  from  the  said  Peter 
Holliday  a  certain  note  of  hand  made  by  one  Joshua  J.  Henness, 
calling  for  one  hundred  and  thirty-three  dollars,  to  bring  suit  on,  re- 
cover and  collect  of  and  from  the  said  Henness,  forrthe  use  and  ben- 
efit of  the  said  Peter  Holliday,  for  certain  fees  and  rewards."  This 
receipt  was  introduced  as  evidence  conducing  to  prove  this  contract, 
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and  the  privity  between  the  parties.  The  question  then  is,  does  it  so 
conduce?  If  it  does,  the  court  were  clearly  right  in  admitting  it  in 
evidence,  and  in  the  instructions  they  gave  the  jury  in  regard  to  it. 
By  this  receipt  Sevier  acknowledges  that  he  received  of  Hoiliday  a 
note  on  Joshua  J.  Henness  for  §133.  Neither  the  court  in  their 
opinion,  nor  the  plaintiff's  counsel  in  their  argument,  have  ever  doubted 
for  a  moment  but  that  the  note  alluded  to  in  the  declaration  was  the 
same  for  which  the  receipt  was  given.  If  so,  does  it  not  establish  a 
material  part  of  the  contract  set  out  in  the  declaration,  one  of  the  es- 
sential parts  of  which  is  that  Sevier  did  not  receive  this  note  of  Hoi- 
liday? If,  then,  he  had  failed  to  prove  this  fact,  he  would  not  have 
made  out  his  contract,  and  Sevier  could  not  have  been  made  respon- 
sible. The  omission  of  so  material  a  circumstance  would  have  been 
seized  upon  by  the  learned  and  astute  counsel  for  Sevier,  and  turned 
upon  us  with  fatal  effect.  Since  this,  then,  was  an  important  fact  to 
be  proven,  what  better  evidence  could  there  be  than  the  written  ac- 
knowledgment of  Sevier  himself  ?  It  is  proof  of  the  nK)st  direct  and 
positive  character.  And  if  the  court  erred  in  their  instructions,  it 
was  not  in  violation  of  the*  rights  of  Sevier,  but  of  Hoiliday,  in  giving 
to  this  receipt  a  more  limited  effect  than  of  right  belonged  to  it.  If 
this  receipt  proves,  as  we  think  we  have  demonstrated  it  does,  a  fact 
material  to  make  out  the  contract  in  support  of  this  action,  the  cor- 
rectness of  the  instructions  given  by  the  court  follow  as  a  necessary 
consequence.  The  terms  used  by  the  court  in  conveying  those  in- 
structions show  the  Judge  was  fastidiously  cautious  in  not  giving  to 
the  receipt  too  strong  an  effecf  upon  the  minds  of  the  jury.  He 
merely  says  that  it  conduces  to  prove  a  privity  of  contract;  evidently 
implying  that  it  was  not  conclusive  evidence  of  the  facts,  and  that 
more  proof  was  necessary  to  establish  this  privity  conclusively. 
Since,  then,  the  jury  found  for  Hoiliday,  is  not  the  inference  strong 
that  additional  testimony  was  adduced,  which  did  satisfy  them  of  the 
privity  of  contract  between  the  parties?  It  is,  however,  insisted,  inas> 
much  as  the  receipt  shows  the  note  was  drawn  payable  to  English, 
and  not  to  Hoiliday,  that  the  action  against  Sevier  should  have  been 
brought  in  the  name  of  Elnglish.  If  this  was  an  action  against  Hen- 
ness, founded  upon  the  note,  this  principle  might  be  correct,  but  it 


Digitized  by  VjOOQ IC 


OF  THE  STATE  OF  ARKANSAS'  531 

Sevier  againtt  Holliday. 

can  certainly  have  no  application  to  this  case.  HoUiday  is  not  here 
suing  upon  a  contract  made  by  English.  He  is  suing  upon  his  own 
contract,  and  seeking  redress  for  an  injury  done  to  himself,  and  not  to 
English.  Will  the  court  say  that  Holliday  has  no  right  to  institute 
a  suit  in  his  own  name,  upon  his  own  contract?  That  he  must  resort 
to  the  name  of  English  to  obtain  a  remedy  for  the  breach  of  an  agree- 
ment to  which  English  was  no  party,  and  in  which  he  had  no  inte- 
rest? I  again  repeat,  and  hope  the  court  will  bear  the  distinction 
in  mind,  that  although  the  interest  of  Holliday  in  the  subject  matter, 
in  regard  to  which  the  contract  was  made,  may  have  been  only 
equitable,  yet  the  interest  in  the  contract  itself  is  purely  legal,  and  he 
has  a  legal  right  to  the  damages  sustained  by  the  non-performance  of 
it.  This  note  forms  no  part  of  the  consideration  for  the  contract  be- 
tween the  parties.  The  professional  skill  of  Sevier  on  the  one  hand, 
and  the  fees  and  reward  to  be  given  by  Holliday  on  the  other,  form 
the  consideration  on  which  the  contract  is  founded.  If  Sevier  with- 
held those  services,  whereby  Holliday  was  greatly  injured,  has  be  no 
remedy?  We  believe,  upon  a  careful  revision  of  this  cause,  the 
court  will  perceive  that  the  principles  of  law  relied  on  by  them,  and 
the  authorities  cited,  relate  alone  U  the  suit  against  Henness  on  the 
note,  and  cannot  apply  to  the  facts  before  them.  Let  ud  illustrate  the 
case  by  an  example,  which  may  relieve  the  case  of  all  embarrassment, 
and  present  its  true  points  in  a  simple  and  tangible  form.  A  gives 
his  note  to  B  for  $100;  B,  being  unwiDing  to  endorse  the  solvency  of 

A,  sells  it  to  C,  and  passes  it  without  assignment;  A  refuses  to  pay, 
and  C  contracts  with  a  lawyer  for  the  collection.  The  court,  if  we 
rightly  understand  the  effect  of  their  decision,  establish  the  princi- 
ple that  C  cannot  sue  the  lawyer  for  a  breach  of  this  contract  made 
with  himself  abne,  but  that  the  suit  must  be  instituted  in  the  name  of 

B,  who  has  the  legal  interest  in  the  note.  Is  it  not  evident  that  they 
constitute  two  different  engagements,  between  two  different  parties,  to 
which  different  liabilities  attach?  The  privity  of  contract  is  between 
C  and  his  lawyer.  He  has  engaged  his  services,  and  the  duty  to  be 
performed  is  for  his  benefit.  Suppose,  for  a  moment,  the  lawyer  bad 
performed  his  duty  and  discharged  bis  obligation,  to  whom  would  he 
look  for  his  fees?    To  jil    Certainly  not;  for  B  has  made  no  contract 
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with  him,  and  has  no  interest  in  the  services  to  be  performed  by  hioL 
The  contract  was  with  C.  The  contract  to  paj  for  his  services  was 
made  hj  C;  and  if  he  failed  to  do  so,  the  attorney  would  have  a  right 
of  action  to  compel  the  payment*  Although  the  lawyer  would  have 
his  legal  redress  against  the  client  for  a  breach  of  the  contract,  yetj 
by  the  decision  of  the  court,  the  client  would  be  without  his  remedy 
against  the  lawyer,  unless,  forsooth,  he  would  institute  his  suit  in  the 
name  of  another  no  way  connected  with  the  transaction.  Such  a 
rule  would  at  once  destroy  that  reciprocity  which  accompanies  all 
contracts,  and  constitutes  a  part  of  their  very  essence;  the  reciprocal 
obligation  is  at  once  severed,  and  a  redress  given  to  the  one  party  ibr 
a  violation  of  their  mutual  agreement,  which  is  denied  to  the  other. 
This  surely  cannot  be  consistent  with  the  spirit  of  the  law,  wlucb, 
in  its  stem  and  unbending  justice,  knows  no  partialities,  and  respects 
no  persons. 

We  will  now  proceed  to  the  third  question*  Does  the  language  of 
the  bills  of  exception  preclude  the  presumption  that  other  evidence 
was  introduced  on  the  trial  below?  We  say  it  does  not.  The  bills 
of  exception  do  not  profess  to  set  out  all  the  evidence  in  the  cause.  The 
exceptions  are  confined  to  the  admission  of  a  particular  paper  in  evi- 
dence, and  the  correctness  of  the  instructions  of  the  court  as  to  the  efiect 
of  that  paper.  They  no  where  assert  that  this  was  all  the  proof,  nor  have 
we  been  able,  after  the  most  careful  and  anxious  examination,  to  trace 
one  single  line  which  conveys  even  a  distant  intimation  to  that  efiect. 
A  single  fact  is  excepted  to,  and  the  court  say  it  excludes  all  pre- 
sumption of  more  proof.  To  create  this  presumption,  the  bills  of  ex- 
ceptions must  not  only  set  forth  all  the  testimony,  but  must,  in  addition, 
expressly  declare  on  its  face  that  it  has  done  so.  In  Frazier  vs.  Har- 
ris^ 2  Littell,  182,  the  principle  here  asserted  is  broadly  laid  down; 
tiie  language  is,  (we  quote  from  the  margin,)  ^^  when  a  bill  of  excep- 
tions to  the  decision  of  the  inferior  court,  refusing  to  give  to  the  jury 
the  instructions  asked,  does  not  state  that  the  evidence  detailed  in  the 
bill  of  exceptions  was  all  the  evidence  given,  the  Court  of  Appeals  will 
presume  that  other  evidence,  and  suflScient  to  justify  the  decision  of  the 
inferior  court,  was  given."  In  5  Liltelt,  221,  Smith  vs.  Morrow,  the 
same  principle  is  affirmed.     In  the  case  of  Fonk  vs.  Darnell,  page 
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317,  of  the  same  volume^  the  court  say, "  we  observe  the  bill  of  excep- 
tions here  taken,  although  it  gires  us  a  long  history  of  the  testimony, 
does  not  declare  that  it  contains  the  whole  of  it,  and  therefore  we 
cannot  presume  that  the  court  below  did  wrong."  Were  it  necessary, 
we  might  multiply  authorities  on  this  point;  those  to  which  we  have 
referred  bear  directly  upon  it  and  are  conclusive.  In  the  case  last 
cited,  the  bill  of  exceptions  gives  a  long  history  of  the  testimony,  but 
because  it  did  not  declare  it  contained  the  whole,  the  appellate  court 
refuse  to  admit  the  court  below  did  wrong.  The  bills  in  the  case  be- 
fore us  only  set  out  a  single  fact,  and  no  where  assert  that  this  was  all; 
yet  the  court  declare  they  are  necessarily  brought  to  the  conclusion 
there  was  no  more;  and  upon  this  ground  reverse  the  judgment  below. 
We  ask  the  court  to  pause  and  carefully  review  their  decision,  with 
the  light  of  those  authoriti^  beaming  upon  it,  and  we  feel  convinced 
they  will  correct  the  error  into  which  we  are  constrained  to  believe 
they  have  fallen.  We  trust  the  court  will  not  disturb  and  unsettle 
principles  so  long  and  firmly  engrafted  into  our  system  of  judicial 
practice.  Innovations  upon  established  rules  should  ever  be  cau- 
tiously made,  and  never  unless  experience  has  proven  them  to  be  un- 
just and  oppressive.  But  the  rule  which  we  respectfully  conceive  the 
court  have  violated  in  this  instance  is  as  strongly  recommended  by 
good  sense  and  sound  policy  as  it  is  clearly  supported  by  precedent 
and  authority.  Bilk  of  exception^  being  always  signed  and  certified 
by  the  Judge  before  whom  they  are  taken,  if  they  declare  on  their 
face  they  embrace  all  the  evidence,  the  appellate  court  can  act  with 
a  full  assurance  that  they  have  all  the  facts  before  them,  and  if  enr^r 
has  been  committed  they  can  rectify  it.  But  where  they  have  not 
this  assurance  they  cannot  know  that  all  the  facts  are  reported,  and  they 
will  not,  therefore,  take  upon  themselves  to  say  that  the  judgment  was 
wrong;  for  the  proof,  from  all  they  can  know,  may  have  been  amply 
sufficient  to  warrant  the  finding  of  the  jury  and  the  judgment  c^  die 
court.  The  firmly  established  rule  of  law,  recognized  by  the  highest 
English  and  American  authorities,  is,  that  the  court,  after  verdict, 
will  presume  every  fact  to  be  proven,  necessary  to  establisb  the  plain- 
tiff's demand.     "  After  verdict,"  says  Chitty^  page  404,  margin^  '*  if 

the  issue  joined  be  such  as  necessarily  to  require,  on  the  trial,  proof 
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of  the  facts  defectively  or  imperfectly  stated,  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  the  Judge  would  direct  the  jury  to 
give  or  the  jury  would  have  given  the  verdict,  such  defect,  imperfec- 
tion or  omission  is  cured  by  verdict  at  common  law  ;  in  short,  the  court 
will  infer  almost  any  thing  after  verdict."  Now  what  is  the  issue 
joined  here,  and  what  proof  would  be  necessarily  required  on  the 
trial  to  warrant  the  Judge  in  directing  the  jury,  or  the  jury  in  giving 
a  verdict  for  Holliday  ?  The  declaration  sets  out  a  contract  between 
the  plaintiff  and  defendant,  by  virtue  of  which  the  latter  agreed  to 
accept,  and  did  receive  of  the  former,  a  note  on  J.  J*  Henness  fi>r^l33, 
to  collect  for  his  use  and  benefit,  and  asserts  defendant  did  not  comply 
with  his  engagement,  whereby  plaintiff  was  damaged,  &c.,  &c.  To 
this,  Sevier  has  pleaded  not  guilty,  which  puts  directly  in  issue  each 
one  of  those  facts.  To  enable  the  plaintiff,  then,  to  recover,  he  mus^ 
have  proven,  first,  the  existence  of  the  contract  as  alleged ;  2nd]y, 
that  this  note  was  actually  passed  to  Sevier;  3rdly,  that  it  was  to  be 
collected  for  his  benefit,  and  that  he  was  the  person  who  had  actually 
suffered  the  damage.  All  these  circumstances,  the  court  must  now 
presume,  were  proven;  they  are  material  to  the  issue  joined,  and 
without  proof  of  them  it  cannot  be  supposed  the  Judge  would  have 
directed,  or  the  jury  have  given  a  verdict  for  Holliday.  For  further 
authorities  in  regard  to  presumptions  after  verdict,  we  refer  the 
court  to  1  Peters  C.  R.  326;  1  Marshall  106;  ComyrCs  Digest;  2  Afar- 
shall  254,  and  222.  In  the  latter  case,  the  principle  upon  which  the 
court  acted,  is,  ^^  that  the  party  excepting,  should  spread  the  testi- 
mony on  the  record;  failing  to  do  so,  every  intendment  will  be  in- 
dulged in  favorof  the  judgment  below."  In  Roe  vs.  Houghs  (3  Saik. 
p.  15,«iar^.,)  the  court  expressly  say,  "  they  ought  to  do  what  they 
could  to  help  the  verdict."  We  would  now  respectfully  ask  the  court, 
have  they,  in  their  decision,  given  to  us  the  benefit  of  these  presump- 
tions, to  which  aU  the  authorities,  in  the  most  decisive  and  emphatic 
language,  declare  we  are  entitled?  Have  they  done  what  they  could 
do  to  help  the  verdict?  After  a  careful  examination  of  their  decision, 
we  are  constrained  to  say,  we  believe  they  have  not;  on  the  contrary, 
we  cannot  but  regard  their  decision  as  resting  upon  a  series  of  pre- 
sumptions against  the  verdict,  neither  authorized  by  the  rules  of  law 
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or  any  thing  contained  in  the  record.  The  court  ask,  ^  is  there  anj 
evidence  that  the  legal  interest,  at  the  time  Sevier  received  the  note, 
or  at  any  subsequent  period,  was  in  Holliday  ?"  Since  the  bill  of  excep- 
tions does  not  contain  all  the  evidence,  how  is  it  that  the  court  draw  the 
inference  that  no  such  proof  was  made  before  the  jury?  The  legal 
presumptions,  we  have  shown,  incline  the  other  way.  The  receipt 
only  shows  that  the  note  was  drawn  by  Henness,  payable  to  English ; 
this  might  be  true,  and  yet  Holliday  might  have  adduced  evidence, 
on  the  trial,  of  an  assignment;  this  supposition  is  not  at  all  repugnant 
to,  or  inconsistent  with  the  fact  stated  in  the  receipt.  While  it  is  forti- 
fied by  the  fact  that  Holliday  was  in  possession  of  the  note ;  that  he  con- 
tracted with  Sevier  for  its  collection,  and  was  responsible  to  him  for 
bis  fees;  and  that  Sevier  receipted  directly  to  him  and  not  to  English 
for  it.  Again,  the  court  say,  ^  does  the  receipt  prove  that  he  had 
either  a  legal  or  beneficial  interest?^'  Is  it  not  here  again  obvious  that 
the  court  are  limiting  our  evidence  to  this  receipt,  and  denying  us  the 
benefit  of  those  legal  presumptions,  which  now  of  right  belong  to  us? 
The  counsel  for  Sevier  has  omitted,  in  his  bills  of  exception,  the  evi- 
dence we  adduced  in  support  of  this  branch  of  our  cause,  and  are  we 
to  be  prejudiced  by  his  omissions?  If  the  proofs  we  adduced  did  not 
establish  this  fact,  why  did  he  not  report  it?  This  court  could  then 
have  judged  of  its  sufficiency.  Having  failed  to  do  so,  this  court  will 
now  presume  it  was  sufficient,  since  the  court  below  have  decided  it 
to  be  so.  The  bills  of  exception  prove  that  the  receipt  was  introduced, 
not  to  prove  the  nature  of  HoUiday's  interest  in  the  note,  but  to  estab- 
lish the  privity  of  contract  between  Sevier  and  Holliday.  That  it 
did  establish  the  privity,  and  fulfil  the  purposes  of  its  introduction,  we 
think  we  have  already  sufficiently  demonstrated.  The  receipt  should, 
therefore,  not  be  held  responsible  for  not  proving  a  fact,  it  was  never 
introduced  to  prove;  nor  can  we,  by  any  process  of  sound  reasoning, 
be  concluded  from  the  presumption  of  proof  establishing  other  points, 
because  the  defendant  has  thought  proper  only  to  except  to,  and  re- 
port the  evidence  upon,  one. 

The  question  is,  is  the  receipt  so  directly  repugnant  to  the  supposi- 
tion of  a  legal  or  beneficial  interest  in  Holliday  to  the  note,  as  to  ex- 
clude, necessarily,  all  presumption  of  proof  supporting  these  facts? 


Digitized  by  VjOOQ IC 


536  CASES  IN  THE  SUPREME  COURT 

Sevier  agaiiut  Holliday. 

We  have  sbowD  it  is  not.  And  the  court,  instead  of  presaming 
against  the  verdict,  should  do  what  they  could  to  help  it.  The  legal 
intendment  is,  <hat  every  fact  necessary  to  support  the  verdict  was 
proven  on  the  triaL  We  again  repeat  that,  unless  Holliday  adduced 
evidence  of  either  a  legal  or  equitable  interest  in  the  note,  he  could 
not  have  recovered  against  Sevier.  The  jury  could  not  have  given 
him  a  verdict  for  damages,  unless  he  proved  some  injury  sustained. 
The  court  proceed  to  say,  ^^  if,  then,  he  had  no  legal,  beneficial  or 
equitable  interest  in  the  note,  how  is  the  privily  raised!"  But  how, 
we  would  ask,  does  the  court  arrive  at  the  conclusion  that  Holliday 
had  no  legal,  beneficial  or  equitable  interest  in  the  note?  The  court 
does  not  inform  us,  and  we  believe  there  is  no  portion  of  the  record 
that  would  sanction  this  deduction  upon  any  principles,  or  just  legal 
construction.  Suppose  we  concede,  for  the  sake  of  the  argument, 
that  the  bill  of  exceptions  contains  no  evidence  that  Holliday  had 
either  a  legal  or  equitable  interest,  will  that  justify  the  court  in  as- 
suming that  na  such  testimony  was  given  on  the  trial?  The  bilk  of 
exception  do  not  state  that  they  contain  all  the  evidence;  and  the  rule 
in  such  a  case,  is  that  the  court  will  infer  there  was  more  proof. 

The  books  say,  after  verdict,  the  court  will  presume  almost  every 
thing  in  favor  of  the  verdict;  that  they  will  do  what  tbey'can  to  help 
it.  Yet  the  court  here  cut  us  off  from  all  those  presumptions,  and 
transfer  them  to  the  other  party ;  who,  by  no  rule  of  law,  is  entitled  to 
them.  The  court  go  on  to  say,  ^^  it  is  only  by  the  one  presumption 
that  the  note  was  received  of  him,  repelled  by  the  still  stronger  presump- 
tion  that  he  was  but  an  agent,  acting  in  the  capacity  or  character  of  a 
bailee,  to  carry  the  note  to  Sevier."  The  court  having,  by  intern^- 
tories  and  assumptions,  arrived  at  the  decision,  that  Holliday  had  no 
legal  or  beneficial  interest,  they  continue  to  pursue  those  presump- 
tions until  they  reach  the  concluaon  that  he  was  a  mere  bailee  to 
carry  this  note  to  Sevier;  but  by  what  evidence  in  the  cause  this  fact 
is  establbhed,  by  what  process  of  reasoning  this  conclusion  is  made  out, 
we  confess  we  are  unable  to  perceive.  We  would  req>ectfiilly  ask 
the  court,  is  it  true  that,  to  establish  Holliday's  legal  or  beneficial  in- 
terest in  this  note,  we  have  only  ^'  the  one  presumption,  that  it  was  re- 
ceived of  him?"    On  the  contrary,  we  believe  there  are  many  other 
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and  conclusive  legal  presumptions  in  our  favor,  founded  upon  rules  of 
practice  which  have  become  fixtures  in  our  system  of  jurisprudence, 
and  recognized  and  acted  upon  hj  all  the  courts  in  every  country 
where  the  common  law  prevails.  In  addition  to  the  presumptions 
conceded  to  us  by  the  courts  we  have  the  presumption  of  more  proof 
before  the  jury,  since  the  bill  of  exceptions  does  not  declare  that  it 
contains  all.  We  have  the  presumption,  arising  from  the  fact,  that 
when  Sevier  received  this  note,  he  receipted  directly  to  HolUday  for 
it,  and  not  to  English.  We  have  a  right  to  all  these  presnmptions, 
after  verdict;  which  the  court  are  bound  to  make  in  support  of  the 
verdict.  We  have  a  right  to  expect  the  Supreme  Court  will  pre- 
sume in  favor  of  the  judgment  below,  unless  it  is  shown,  affirmatively, 
on  the  record,  to  be  wrong.  Under  these  two  last  heads,  we  have  a 
right  to  raise  presumptions  in  favor  of  the  proof  of  each  individual 
fact  upon  the  trial,  necessarily  required  to  authorize  the  Judge  to  di- 
rect, or  the  jury  to  give,  a  verdict  for  us. 

Other  courts  ^.  will  infbr  almost  every  thing  after  verdict,  and  ex- 
pressly declare  they  must  do  what  they  can  to  help  it."  But  this 
court,  unless  we  have  mistaken  the  effect  of  their  decision,  seems  to 
have  acted  on  the  principle,  that  they  ought  to  infer  every  thing 
against  the  verdict,  and  reverse,  unless  it  appears,  affirmatively,  on 
the  record  to  be  right.  Does  the  record  show  any  equitable  conside- 
rations in  favor  of  Sevier,  which  should  induce  the  court  to  relax  those 
rules  to  shelter  him  from  liability  ?  We  affirm  it  does  not.  We  have 
the  evidence  of  twelve  sworn  jurors.  We  have  the  judgment  of  the 
court,  that  the  testimony  on  the  trial  proved  Sevier  to  have  violated 
his  contract,  and  that  Holliday  had,  in  consequence  thereof,  entirely 
lest  the  amount  of  this  note.  This  court  has  not  all  the  evidence  be- 
fore them,  upon  which  the  court  and  jury  below  predicated  their 
judgment,  and  will  they  presume  it  all  wrong  t  That  Holliday  was  a 
mere  bailee,  without  any  legal  or  beneficial  interest?  Although  the 
jury  found  damages  for  Holliday  and  the  court  approved  their 
verdict?  Yet  we  are,  in  substance,  told  the  presumption  most  now 
be  that  the  proof  before  them  showed  that  English,  and  not  Holliday, 
was  the  person  damnified  by  the  delinquency  of  Sevier.  If  this  re- 
ceipt, ex  vi  termini  J  operated  as  an  estoppel  against  Holliday;  if,  in 
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its  terms  or  legal  effect,  it  directlj  aod  posttivelj  precluded  all  soppo- 
sitioD  of  farther  evidence  before  the  jury,  and  excluded  Holliday  from 
adducing  evidence  to  show  a  legal  or  equitable  interest  in  the  note, 
the  court  might  then  plausibly  infer  that  the  door  to  all  these  pre- 
sumptions was  closed  upon  us  finally  and  forever.  But  the  receipt 
does  not  do  this.  Its  terms  are  not  inconsistent  with,  or  opposed  to 
the  supposition  of  evidence  establishing  Ilolliday's  property  in  the 
note.  Although  it  was  payable  to  English,  it  may  have  been  as- 
signed to  Holliday,  or  he  may  have  acquired,  by  its  delivery,  a  right 
to  its  proceeds;  the  two  facts  may  co-exist  and  both  be  true.  If  the 
law  was,  that  a  note  drawn  by  one  person  in  favor  of  aoother,  could 
not  be  assigned,  or  in  any  way  transferred  to  a  third,  so  as  to  vest  in 
him  a  legal  or  equitable  interest,  then  the  presumption  for  which  we 
contend  would  be  repugnant  to  the  fact  disclosed  by  the  receipt,  and 
the  court  would  do  right  in  excluding  them.  But  this,  the  court  well 
know,  is  not  the  law  of  assignments.  The  court  again  say,  ^  it  is 
evident  Holliday  had  no  legal  interest  in  the  note,  and  the  principle 
is  well  settled,  that  a  beneficial  or  equitable  claimant  cannot  adopt 
legal  proceedings  in  his  own  name."  But  is  he  not  a  legal  party, 
and  has  he  not  a  legal  interest  in  his  own  contract,  made  with  Sevier! 
Is  it  not  manifest  that  the  court  arc  again  blending  this  action  against 
Sevier  for  a  tortious  breach  of  his  own  contract  with  Holliday,  with 
the  suit  on  the  note  against  Henness,  and  applying  to  the  former  the 
rules  of  proceeding  which  belong  alone  to  the  latter?  We  have,  in 
another  part  of  this  argument,  labored  to  dissolve  the  connection  be- 
tween these  suits,  and  to  show  the  attitude  in  which  the  parties  re- 
spectively stand  in  regard  to  them;  and  again  beg  leave  to  impress 
upon  the  court  the  importance  of  maintaining  this  distinction.  Tbe 
court  say,  ^  we  cannot  perceive  that  English  had  ever  parted  with  his 
legal  right.'^  Is  there  any  thing  to  show  he  has  nott  And  is  not  tlus 
suggestion  evidently  predicated  upon  the  ground  that  the  court  ought 
to  presume  every  thing  for  Sevier,  and  against  the  verdict?  The 
bills  of  exception  here  are  the  plaintiff's  bills;  and  admit,  for  the  sake 
of  the  argument,  he  has  incorporated  into  them  all  the  evidence  on 
the  trial,  it  was  his  duty  to  have  shown  that  fact,  conclusively,  on  tbe 
face,  or  expose  himself   to  all  the  presumptions,  to  his  prejudice, 
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which  the  fixed  rales  of  law  would  raise  against  him.  Bat  the  oinis- 
sion  and  mismanagement  of  plaintifif^s  ^^ounsel,  in  this  respect,  has 
been  visited  upon  us  by  the  court,  and  not  upon  the  party  upon  whom 
it  should  rightfully  have  fallen. 

There  is  another  important  consesequence  that  must  result  from 
the  decision  of  the  court.  If  English  should  institute  a  suit,  (and 
the  court  intimate  he  is  the  proper  person  to  do  so,)  he  would 
have  to  prove  that  HoUiday  was  his  agent  in  making  the  contract 
with  Sevier,  and  that  he  had  never  parted  with  the  note.  Now 
the  cmxrt  are  bound  to  presume,  as  we  have  shown,  in  support  of 
the  verdict,  that  it  was  proven  that  Holliday  made  the  contract  for 
bimseU,  and  not  for  English ;  and  that  the  injury,  by  the  breach  thereof^ 
was  to  him  and  not  to  English.  If  these  facts  were  proven,  English 
would  be  defeated  in  his  action,  and  the  result  would  be  this,  Holliday 
could  not  recover  because  he  held  only  an  equitable  interest  in  the 
note,  and  English  could  not  recover  because  he  had  made  no  con- 
tract with  Sevier,  and  there  was  no  privity  between  them;  and  Sevier, 
although  undeniably  liable  for  the  breach  of  his  contract,  as  estab- 
lished by  the  verdict  of  twelve  honest  men  and  the  judgment  of  the 
court,  would  be  shielded  from  all  legal  responsibility. 

In  the  conclusion  of  their  opinion,  the  court  take  up  the  count  in 
trover,  and  assuming  that  the  receipt  was  all  the  evidence  in  the  case, 
they  argue,  from  thence,  the  plaintiff  had  no  right  to  recover  on  this 
count.  The  law  laid  down  by  the  court  will  not  be  controverted. 
.That  on  this  count  two  things  must  be  proved:  1st,  property  in  the 
plaintiff;  2d,  conversion  by  the  defendant.  In  this  count  the  court 
will  remark,  that  the  plaintiff  is  not  suing  to  recover  the  proceeds  of 
the  note,  but  the  note  itself,  the  mere  paper.  If  English  did  transfer 
it  to  Holliday,  either  by  a  written  assignment  or  by  a  mere  delivery, 
he  has  clearly  a  legal  right  to  the  possession,  and  can  maintain  this 
action  to  regain  it.  The  intendment  of  law  is,  as  we  have  again  and 
again  shown,  that  this  transfer  was  made.  Without  having  all  the 
evidence  of  the  jury  before  them,  would  it  not  be  a  reflection  upon 
the  jury  and  court  below  for  this  court  to  presume  that  the  one  would 
give  a  verdict  and  the  other  a  judgment  against  Sevier,  and  in  favor 
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of  HoUiday,  who,  himself,  shewed,  upon  the  trial,  that  he  had  neither 
the  property  or  right  of  possesBioD.  Some  respect  is  certainlj  due  to 
the  intelligtuce  and  integrity  of  the  constituted  authorities  of  the 
country;  and  where  this  court  have  not- before  them  all  the  lights,  by 
which  their  judgment  was  directed,  they  should  ever  presume  they 
have  discharged  their  duties  aright.  As  to  the  claim  against  Hen- 
ness,  HoUiday's  interest  may  have  been  an  equitable  one,  but  as  to 
the  paper  itself,  he  had  a  legal  right,  and  therefore  could  maintain 
his  action. 

We  are  conscious  that  we  have  protracted  this  argument  somewhat 
beyond  the  usual  length.  Believing,  as  we  do^  that  the  decisk>n  of 
the  court  is  in  violation  of  well  established  principles  of  law,  and  sab- 
veisive  of  the  rights  and  interests  of  our  client,  we  have  not  been  wil- 
ling to  abandon  thifl  cause  without  one  more  earnest  efibrt;  and  we 
trust,  that  after  the  court  have  given  to  the  questions,  here  involved, 
a  mature  and  careiiil  revision,  this  efibrt  will  not  have  been  made 
in  vain. 

For  further  authority  in  regard  to  presumptions,  after  verdict,  we 
refer  to  the  case  of  Fisher  vs.  Eason^  I  Arfu  90. 

And  the  prayer  of  the  petition  being  granted,  and  the  case  opened 
ibr  argument,  it  was  argued  at  this  term  by 

Pike,  for  plaintiff  in  error: 

The  defendant  in  error  contends  that  all  the  defects  in  the  declara- 
tion were  cured  by  the  withdrawal  of  the  demurrer  to  it,  after  its  be* 
ing  overruled — that  if  not  so,  still  all  the  defects  are  such  as  are  cured 
by  a  verdict — and  that  the  court  below  was  right  in  admitting  the  re- 
ceipt, and  stating  that  it  conduced  to  prove  a  privity  of  contract  be- 
tween Sevier  and  Holliday-— and  the  court  having  admitted  die  two 
first  positions  in  his  favor,  and  decided  against  him  in  the  last,  be  now 
claims  a  rehearing. 

In  order  to  ascertun  whether  the  decision  of  this  court  be  correct, 
we  propose  to  examine  all  the  questions  legitimately  presented  by  the 
record.  In  doing  so,  we  shall  pass  by  many  questions  heretofore 
argued  in  the  case,  and  admit  many  positions  heretofore  disputed,  and 
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attempt  to  show  that  the  declaratioa  ia  the  case  is  so  defective  that 
DO  general  verdict  can  be  sustained  upon  it. 

The  case  has  been  long  before  this  court,  so  long  that  it  hath  the 
a^ect  of  antiquity.  Justice  would  be  mocked  at  for  its  delay,  if  it 
were  longer  continued  upon  the  records  of  this  court  undetermined* 
It  hath  long  sustained  here  a  precarious  existence,  and  being  novr  on 
the  verge  of  dissolution,  let  its  obsequies  be  decently  performed. 

And  if  it  should  appear,  or  seem  probable,  (for  appear  it  cannot,) 
that  the  defendant  in  error  ought  in  justice  to  have  recovered  from 
Sevier,  but  has  failed,  or  must  fail,  because  his  attorney  did  not  pre- 
sent his  demand  by  a  competent  declaration,  the  law  will  not  be 
blamed,  nor  will  this  court. 

The  first  question  presented,  therefore,  is,  what  effect  was  produced 
upon  Uie  defendant's  case,  by  bis  withdrawal  of  his  demurrer,  after 
it  was  overruled  by  the  court  below  ?  An  examination  of  this  question 
will,  of  course,  include  an  exposition  of  certain  principles,  which  the 
court,  in  deciding  this  case,  held  it  unnecessary  to  enunciate  or  s^ply 
to  the  facts,  having  decided  upon  another  point. 

The  doctrine  laid  down  by  the  counsel  for  Holliday,  in  their  origi- 
nal brief,  is  unquestionably  correct,  as  quoted  from  2  Tidd.  825,  tiiat 
^^  after  judgment  on  demurrer  there  can  be  no  motion  in  arrest  of 
judgment  for  any  exception  that  might  have  been  taken  on  arguing 
the  demurrer.^'  And  the  reason  assigned  is  no  less  cogent,  and  con- 
sistent too  with  the  uniform  principles  of  the  common  law«  It  is  that 
^  the  matter  of  law  having  been  already  settled  by  the  solemn  deter- 
mination of  the  court,  they  will  not  afterwards  suffer  any  one  to  come 
as  amicus  curiae  and  tell  them  that  the  judgment  which  they  gave  on 
mature  deliberation,  is  wrong.'^  The  meaning  of  the  reference  to 
any  person  coming  as  amicus  curiact  is,  that  at  common  law,  after  ver- 
dict, the  defendant  had  a  day  given  him  to  move  in  arrest  of  judg- 
ment; and  if,  at  such  day,  he  made  default,  then  any  body,  as  otimcus 
curiacj  might  move  in  arrest  of  judgment  such  matter  as  the  party  him- 
self might  have  pleaded.  Smith  vs.  Harmon^  6  Mod'*  143;  see  Ed- 
wards vs.  Blunt  J  1  Str.  425. 

The  Kentucky  courts  have  decided  ako,  in  broad  and  sweeping 

terms,  that  a  withdrawal  of  a  demurrer  supersedes  the  judgment  upon 
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it,  as  completely  as  if  it  had  never  been  filed,  or  a  jadgment  given 
thereon.  Trigg  vs.  Shields^  Hardin^  169;  and  that  where  a  defend- 
ant withdraws  his  demarrer,  and  pleads  over,  he  waives  his  right  to 
insist  upon  the  error  in  overruling  the  demurrer.  Stockdon  vs.  Ba^ 
lessy  2  Bihh^  62. 

It  may  be  doubted  whether  the  principle  so  broadly  stated  in  these 
cases  is  correct  to  its  whole  apparent  extent;  and  whether,  as  stated, 
it  has  that  accuracy  and  certainty  which  render  judicial  deciaons 
valuable  as  guides  for  other  courts.  Taking  it  according  to  its  strict 
letter,  as  enunciated  by  the  Kentucky  courts,  and  so  it  is  interpreted 
and  applied  by  the  counsel  for  Holliday  in  this  case,  and  it  means 
that  no  matte]^  how  defective  the  declaration  may  be,  no  matter  if  in 
it  the  plaintififshows  no  title  or  right  of  action  whatever,8till,if  thede-  - 
fendant  demurs  to  it,  and,  his  demurrer  being  overruled,  withdraws  it, 
he  is  utterly  precluded,  first,  from  moving  in  arrest  of  judgment  for  any 
defect  in  the  declaration;  and  second,  from  having  any  benefit  of  the 
error  of  the  court  below  in  giving  judgment  against  him  upon  such  a 
declaration.  This  certainly  is  a  most  singular  doctrine,  and  a  con- 
clusion not  to  be  arrived  at,  unless  for  reasons  exceedingly  stringent 
and  binding  upon  the  court. 

What  effect  ought  the  withdrawal  of  a  demurrer  to  have  as  to 
waiving  errors?  In  wha^  situation  is  the  party  left  who  withdraws  bis 
demurrer?  Undoubtedly,  reason,  and  the  general  principles  and 
modus  operandi  of  the  law  would  dictate  the  answer,  that  he  should 
be  in  the  same  situation  as  if  he  had  never  filed  his  demurrer — and 
should  no  longer  be  able  to  object  to  any  defects  in  the  declaration 
which  would  have  been  cured  if  he  had  pleaded  to  it  without  demur- 
ring. Any  other  doctrine  would  produce  the  most  preposterous  con- 
sequences. A  demurrer  withdrawn,  is  the  same  as  no  demurrer  put 
in — and  the  difference  between  withdrawing  and  holding  by  the  de- 
murrer is,  that  if  the  party  rested  upon  his  demurrer  he  might  have 
the  advantage  of  many  errors  which  are  cured  by  pleading  over  and 
by  a  verdict. 

If  therefore  the  Kentucky  decisions  had  said  that  where  a  partf 
withdraws  hb  demurrer,  he  stands  in  the  same  attitude  as  if  he  bad 
never  demurred,  and  loses  the  benefit  of  all  exceptions  to  the  pleading 
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demurred  to,  which  are  cured  bj  responding  to  it,  without  demurriog, 
and  by  a  verdict,  the  decision  would  undoubtedly  hare  been  correct. 
And  the  principle,  as  stated  in  Hardin^  does  in  fact  amount  to  the  same 
thing — that  ^^  the  withdrawal  of  a  demurrer  supersedes  the  demurrer 
and  the  judgment  given  upon  it,  as  completely  as  if  none  bad  been 
filed,  or  any  opinion  given  upon  it." 

Thus  in  Crtswell  vs.  Packham^  G  Taunt.  631,  where  there  were 
several  counts  in  the  declaration,  some  good  and  some  bad,  the  de- 
fendant deiQurred  generally,  and  his  demurrer  was  of  course  over- 
ruled. After  a  writ  of  enquiry  was  executed  he  moved  in  arrest  of 
judgment,  because  there  being  some  good  and  some  bad  counts,  the 
damages  had  been  assessed  generally.  The  court,  following  the  de- 
cision in  Edwards  vs.  Blunt j  said,  ^^  where  the  defendant  might,  on 
arguing  the  demurrer,  have  availed  himself  of  the  exception,  he  diali 
not  afterwards  move  in  arrest  of  judgment  The  defendant  might 
have  taken  this  exception,  in  substance,  on  the  demurrer,  for  he  might 
have  objected  to  the  vitious  counts,  and  having  obtained  judgment 
on  them,  no  damages  could  ever  have  been  assessed  thereon.  And 
he  is  not  without  remedy  by  writ  of  error.  It  is  more  convenient  to  ad" 
here  to  that  practice^  than  to  indulge  the  defendant  with  relief  now  on 
motion.'*'* 

That  case  is  exactly  in  point.  We  claim  that  in  this  case  there 
are  two  bad  counts,  at  least;  and  that  a  general  verdict  has  been 
given — and  therefore,  according  to  the  case  just  quoted,  although 
we  were  not  entitled  to  relief  on  our  motion  in  arrest,  yet  ^^we  are  not 
without  remedy  in  error.'*'*  We  do  not  claim  that  the  court  below 
erred  in  overruling  our  ^iemurrer.  We  do  not  claim  that  it  erred 
in  overruling  our  motion  in  arrest  of  judgment,  but  we  aver,  which  is 
the  conunon  assignment  of  error  in  law,  that  the  declaration  is  insuffi- 
cient in  law  to  support  the  judgment;  and  that  the  judgment  was  ren- 
dered for  the  plaintiff  instead  of  the  defendant.     Howe^  481. 

That  the  principle  is  perfectly  well  established  that  where  there  are 
some  good  and  some  bad  counts,  and  a  general  verdict,  the  judgment 
must  be  reversed,  see,  Candler  vs.  Rositer^  10  Wend.  492;  Dryden  vs. 
Dry  den,  9  Pick.  547;  Backus  vs.  Richardson,  5  J.  R.  476;  Chectham 
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w.  Tillotaonj  ib.  430;  Eddowes  vs.  Hopkins^  Doug.  376;  Clark  vs. 
Lambj  6  Pick.  516. 

These  principles  being  established)  two  questions  then  arise  and 
present  themselves  for  determination:  Firsi^what  errors  and  defects 
exist  in  the  declaration  apparent  on  the  record?  and  second^  are  those 
defects  of  such  a  nature  that  they  are  cured  by  pleading  to  the  decla- 
ration, or  by  a  verdict? 

Without  referring  to  some  of  the  objections  taken  to  the  counts 
heretofore,  we  remark  that  the  first  count  cdleges,  that  HoUiday  caused 
to  be  delivered  to  Sevier,  and  Sevier  accepted  ahd  received  fitHn  him 
^^  a  certain  note  of  hand  made  by  one  Joshua  J.  Henniss,  calling  lor 
one  hundred  and  thirty-three  dollars,  to  bring  suit  on^  recover  and 
collect  of  and  from  the  said  Joshua  J.  Henniss,  for  tht  we  and  benefit 
of  HoUiday^  for  certain  fees  and  reward  to  him  the  said  Sevier  in  thai 
behalf:' 

The  objections  which  we  make  to  this  court  are, 
Ist.  That  it  does  not  state  that  Henniss  was  legally  liable  on  ttie 
note,  or  that  it  contained  any  promise  to  pay  any  sum  of  money. 
2nd.  That  it  does  not  state  to  whom  the  note  was  payable. 
3rd.  That  it  does  not  show  any  title  in  Holliday  to  the  note,  inas- 
much as  it  neither  states  that  it  was  payable  to,  or  endorsed  to  him, 
or  delivered  to  him  in  any  way. 

4th.  That  it  contains  no  statement  of  any  promise  or  undertaking 
by  Sevier  to  sue  on  and  collect  the  note,  and  therefore,  neither  ex- 
pressly or  by  implication  states  any  obligation  upon  him  to  do  so;  and 
5th«  That  it  contains  no  statement,  in  legal  language,  or  in  effect, 
that  Sevier  was  to  receive  any  fee  or  reward  for  so  doing,  or  if  so,  by 
whom  the  fee  or  reward  was  to  be  paid ;  and  consequently  no  coimd- 
eratibn  is  stated  for  any  undertaking  of  Sevier,  even  if  any  undertak- 
ing was  stated.     We  shall  hereafter  discuss  these  defects. 

We  object  to  the  second  count.  It  states  that  Holliday  caused  to 
be  delivered  to  Sevier,  as  attorney,  a  certain  other  note  for  one  hun- 
dred and  thirty-three  dollars,  "to  him  the  said  Ambrose  H.  Sevier,  be- 
ing such  attorney  as  aforesaid,  in  a  reasonable  time  then  next  foUow- 
\ng  suit  brought  on  it,  and  the  said  debt  of  one  hundred  and  thirty- 
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three  dollars  as  aforesaid  recovered  and  collected"  of  and  from  said 
Henniss,  for  the  use  and  benefit  of  said  Holliday,  ^^  for  certain  fees 
and  reward  to  the  said  Sevier  in  that  behalf;''  and  that  although 
Sevier  **  accepted  and  had  and  received  the  note  aforesaid,  and  un- 
dertook to  bring  suit  on  the  note  aforesaid,"  and  to  recover  and  collect 
the  one  hundred  and  thirty-three  dollars  as  aforesaid,  and  although 
a  reasonable  time  has  elapsed,  &c« 

This  count  is  still  more  radically  defective.  In  fact  it  has  hardly 
the  semblance  of  a  count,  and  contains  hardly  a  single  allegation  from 
which  any  liability  could  be  inferred.  It  is  utterly  incoherent,  and 
contains  no  statement  of  any  cause  of  action.  More  particularly,  it  is 
defective,  because,  first,  it  does  not  state  by  whom,  or  to  whom  the 
note  was  executed:  second,  it  states  no  title  in  Holliday  to  the  note, 
not  even  that  it  ever  was  in  his  possession;  no  title  in  him  either  as 
payee,  endorsee,  or  holder:  and  third,  that  there  is  the  same  defect  as 
to  a  statement  of  consideration  as  in  the  first  count. 

We  will  now  proceed  to  examine  as  to  what  defects  are  not  cured 
after  verdict,  and  apply  the  rules,  so  ascertained,  to  the  objections 
above  stated.  The  court  having  decided  that  the  plaintiff  himself 
disproved  his  count  in  trover,  we  do  not  raise  any  question  on  that 
count,  although  it  should,  undoubtedly,  have  been  declared  bad  on 
demurrer,  for  want  of  the  allegation  that  the  plaintiff  was  possessed 
of  the  note  as  of  his  own  proper  goods;  Jones  vs.  Wuickworth^  Hardres 
in;  for  want  of  a  sufiicient  description  of  the  note,  and  for  want  of  a 
positive  statement  of  the  value  of  the  note:  4  B.  ^  A.  271;  and  is 
probably  bad  on  error. 

Let  us  see,  then,  what  defects  are  not  cured  by  pleading  in  chief 
or  by  verdict.  The  subject,  as  well  in  regard  to  what  defects  were 
cured  at  common  law,  and  what  by  the  statutes  of  jeofails,  is  learn- 
edly discussed  by  Mr.  Sergeant  Williams,  in  his  note  to  Stennel  v$. 
Hoggj  1  Saund.  R.  228,  j1.  B.  and  C. 

The  principle  which  he  first  lays  down,  and  which  is  material  to 
our  guidance,  is,  ^  that  where  there  is  any  defect,  imperfection  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  on  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  required,  on  the  trial,  proof  of  the  facts  so  defect- 
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ivelj  or  imperfectly  stated,  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  Judge  would  direct  the  jury  to  gi?e,  or 
the  jury  would  have  given  the  verdict,  such  defect,  imperfection  or 
omission,  is  cured  by  the  verdict,  by  the  common  law.^' 

The  application  and  extent  of  general  rules  like  this,  can  only  be 
learned  or  understood  from  particular  cases*  There  is  generally,  if 
not  always,  something  indefinite  in  general  rules,  couched  in  general 
language;  and  it  will  therefore  be  necessary  to  examine  certain  cases 
elucidating  this  rule. 

Where  the  declaration  stated  that  the  defendant  had  sold  to  the 
plaintiff  all  the  furzes  growing  on  certain  land,  to  be  taken  beibre  a 
certain  time,  and  promised  that  he  should  enjoy  and  carry  away  the 
furzes  without  disturbance;  and  although  defendant  had  pemutted  him 
to  carry  away  fifly  loads  of  furzes,  yet  he  did  not  permit  him  to  enjoy 
all,  according  to  his  promise^  but  disturbed  him  from  taking  away  a 
thousand  loads,  which  were  growing  upon  the  lands  at  the  lime  of  the 
promise.  Plea,  non  assumpsit,  verdict  and  judgment  The  error  as- 
signed was,  because  the  declaration  did  not  state  the  time  of  disturb- 
ance, nor  show  that  it  was  before  the  time  fixed  for  carrying  them 
away.  The  court  held,  that  after  verdict,  it  should  be  intended  that 
it  was  within  the  time,  otherwise  there  had  been  no  cause  to  have 
damages — and  it  was  not  material  that  the  time  of  disturbance  should 
be  alleged ;  for  it  was  collateral  to  the  promise*  Hall  vs.  Marshall^ 
Cro.  Cqr.  497. 

So  where  the  bargainee  of  a  reversion  brings  debt  for  rent,  and 
alleges  no  attornment  by  the  tenant  to  him,  the  omission  is  cured  after 
verdict.  Hitchin  vs.  Stevens,  Sir  T.  Ray.  487;  S.  C.  2  Shower  233. 
In  this  case  the  grant  of  the  reversion  was  alleged,  and  there  could  have 
been  no  such  grant  without  attornment.  So  in  the  former  case,  the 
allegation  that  ^'  the  defendant  did  not  permit  him  to  enjoy  the  furzes 
according  to  promise,''^  included  in  fact  an  affirmative  that  he  disturbed 
him  before  the  time.  And  this  brings  us  to  the  case  of  Spieres  vs. 
Parker,  1  T.  R.  145,  where  the  rule  is  clearly  laid  down  by  Bullbr, 
Judge.  ^'  After  verdict,''  said  he,  ^^  nothing  is  to  be  presumed  but 
what  is  expressly  stated  in  the  declaration,  or  what  is  necessarily 
implied  from  those  facts  which  are  stated.     That  is  the  case  where  a 
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feoffment  is  pleaded  without  livery.  A  livery  is  always  implied,  be- 
cause it  makes  a  necessary  part  of  a  feoflfment."  That  is,  where  the 
zohoie  is  stated  to  exist,  the  existence  of  the  parts  is  implied — and  if  the 
chain  is  stated  to  exist,  the  existence  of  tlie  links  will  be  implied.  He 
says  that  he  knows  of  no  decision  against  this  rule:  and  mentions,  as 
the  only  authority  against  it  a  dictum  of  Lord  Hardwicke,  in  Wicker 
vs.  JSTorris,  Cas.  Temp.  Hard.  116,  where  he  says  that  a  certain  fact 
must  be  presumed  to  have  been  pMved  at  the  trial,  because  otherwise 
the  jury  could  not  have  found  at  all.  And  although  what  Buller 
called  a  dictum  of  Hardwicke  appears  by  the  report  itself  to  have 
been  the  judgment  of  the  whole  court,  and  is  supported  by  some  of 
the  older  cases,  still  it  is  now  settled  not  to  be  law  to  its  full  extent. 
In  fact,  if  it  were,  a  writ  of  error  could  never  be  supported,  for  any 
defect  in  the  declaration  whatever,  after  verdict.  Thus  in  Rushion 
vs.  Aspinall^  Doug.  653,  Lord  Mansfield  denied  the  rule  to  be  cor- 
rect to  that  extent ;  and  laid  down  the  true  rule— that  ^^  where  the 
plaintiff  has  stated  his  title,  or  ground  of  action  defectively  or  inaccur 
rately — because,  to  entitle  him  to  recover,  all  circumstances  necessary, 
in  form  or  substance,  to  complete  the  title,  so  imperfectly  stated,  must 
be  proved  at  the  trial — ^it  is  a  fair  presumption  after  verdict,  that  they 
were  proved;  but  wh^re  the  plaintiff  totally  omits  to  state  his  title 
or  cause  of  action,  it  need  not  be  proved  at  the  trial;  and,  therefore, 
there  is  no  room  for  presumption.'^  And  again  he  said,  ^  if  they 
were  to  be  presumed  to  be  proved,  no  proof  at  the  trial  can  make  good 
a  declaration  which  contains  no  ground  of  action  on  the  face  of  it. 

Precisely  the  same  rule  is  recognized  in  Crouthet  vs.  Rofield^  1 
Salk.  365,  where  the  whole  court  held  that,  "  though  a  title  which 
could  not  be  good  could  never  be  aided  by  a  verdict,  yet  a  title  in 
a  declaration  which  was  only  imperfectly  set  forth,  and  where  the 
want  of  somewhat  omitted  might  be  supplied  by  intendment^  was  cured 
by  verdict. 

So  in  Bishop  vs.  Hayward,  4  T.  R.  572,  Buller,  Judge,  said,  ^the 
cases  of  presumption  alluded  to,  are  where  the  plaintiff  has  stated  a 
case  defective  in  form,  not  where  he  has  shown  a  title  defective  in  itself. 
If  the  title  be  defective  on  the  face  of  it,  the  court  cannot  sustain  the 
judgment. 
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And  Sergeant  Williams  lays  down  the  same  rule,  1  SauruL  Ubi 
&ip*  He  says,  ^'  if  the  plaintiff  stated  a  defective  title,  or  totally 
omits  to  state  any  title  or  cause  of  action,  a  verdict  will  not  cure  such 
defects,  either  by  the  common  law,  or  by  the  statutes  of  jeofails;  for 
the  plaintiff  need  not  prove  more  than  what  is  expressly  stated  in  the 
declaration,  or  is  necessarily  implied  from  those  facts  which  are  sta- 
ted." And  so  TuYSDEN,  Judge,  said  in  Wooton  vs.  Hele^  1  MocL  294, 
that  when  a  good  title  is  not  set  forth  in  the  declaration  to  entitle  the 
plaintiff  to  his  action^  it  shall  never  be  helped. 

The  same  rule  is  laid  down  by  Gould  in  his  Treatise  on  Pleadings, 
page  502,  503:  be  says  that  ^^  facts  not  alleged,  and  which  are  not 
implied  in  or  inferable  from  those  which  are  alleged  and  found, 
cannot  be  presumed  to  have  been  proved  to  the  jury:  in  other  words, 
no  fact,  not  alleged,  can  be  presumed  in  support  of  a  verdict,  unless 
proof  of  its  existence  must  have  been  involved  in,  or  inferable  from, 
the  proof  of  those  which  are  alleged,  and  which  the  verdict  has 
found."  And  again — ^^  if  the  declaration  omits  to  allege  any  sub- 
stantive fact,  which  is  essential  to  a  right  of  action,  and  which  is  not 
implied  in,  or  inferable  from,  the  finding  of  those  which  are  alleged, 
a  verdict  for  the  plaintiff  does  not  cure  the  defect"  And  he  instan- 
ces the  omis»on  of  an  averment  of  consideration  in  assumpsit;  of  loss 
of  service  in  a  declaration  for  beating  a  servant— of  the  scienter  in  an 
action  for  injury  done  by  defendant's  dog. 

The  doctrine  on  this  point  was  very  much  discussed  in  the  case  of 
Addington  vs.  Allen,  in  the  Ckmrt  of  Errors  in  New- York.  The 
Chancellor  said,  ^  if  the  plaintiff  totally  omits  to  state  a  good  title  or 
cause  of  action,  even  by  implication,  matters  which  are  neither  stated 
or  implied  need  not  be  proved  at  the  trial,  and  there  is  no  room  for  in- 
tendment or  presumption ;  as  the  intendment  must  arise  from  the  verdict, 
when  considered  in  connection  with  the  issue  upon  which  that  verdict 
was  given;"  page  386.  The  same  rule  was  admitted  by  Senator 
Beardslbt,  page  395.  And  Senator  Tracy,  a  most  carefol  and 
pains^taking  Judge,  said  ^^  a  rule  like  that  urged  on  the  argument, 
that  after  verdict  all  facts  are  to  presumed  which  are  necessary  to 
justify  the  recovery,  so  far  from  disentangling  justice  from  a  net  of 
forms,  would  inevitably  embarrass  it  with  uncertainties,  and  finally 
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overvrhelm  it  in  confusion."  ^^  It  is  one  of  the  oldest  and  most  inflex- 
ible rules  of  pleading/'  said  he,  ^  that  if  a  declaration  does  not  con- 
tain a  cause  of  action,  it  shall  not  be  aided  after  verdict.  Where 
facts  entirely  omitted  are  so  connected  with  facts  alleged^  that  the  facts 
alleged  cannot  he  provedj  without  praoing  those  omitted^  after  verdict  the 
facts  omitted  are  presumed  to  have  been  proved  on  the  trial;  but  the 
total  omission  of  a  material  fact,  which  is  not  connected  with  any 
fact  alleged,  is  not  aided  by  the  verdict;  and  this,  because  the  plain-- 
tiff  need  not  prove,  (indeed,  should  not  be  permitted  to  prove,)  on  the 
trial,  more  than  what  is  expressly  stated  in  the  declaration,  or  is  ne- 
cessarily implied  from  the  facts  which  are  stated."  And  finally  he 
adopts  and  declares  the  rule,  laid  down  by  Baron  Gilbert, 
reiterated  by  Lord  Mansfield,  and  approved  by  Chancellor  Ksnt^ 
in  17  J.  JR.  458,  that,  ^if  any  thing  essential  to  the  plaintiff's 
action  be  not  set  forth,  though  the  verdict  be  (bund  for  him,  he  cannot 
have  judgment,  because,  if  the  essential  parts  of  the  declaration  be 
not  put  in  issue,  the  verdict  can  have  no  relation  to  it;  and  if  it  had 
been  put  in  issue,  it  might  have  been  found  false."    11  Wend.4t\b. 

It  is  unnecessary  further  to  multiply  quotations  from  authorities  upon 
this  point — nor  would  we  have  so  far  pressed  upon  the  patience  of  the 
court  but  for  the  strenuous  endeavor  of  the  counsel  for  Holliday  to 
show  the  verdict  in  this  case  to  be  omnipotent  to  heal. 

Let  us  now  test  the  two  first  counts  in  the  declaration  by  the  rules 
which  we  have  shown  to  be  established,  and  see  whether  any  of 
the  defects  already  enumerated  are  such  as  are  not  Cured  by  ver- 
dict. 

The  first  count,  then,  does  not  state  that  Henness  was,  in  any  way, 
liable  to  pay  the  amount  of  one  hundred  and  thirty-three  dollars,  or 
any  other  amount,  upon  the  note  mentioned  in  the  count,  to  Holliday 
or  to  any  other  person  whatever*  Nor  is  the  fact  that  he  was  liable 
to  pay  it  to  Holliday  inferable  from,  or  involved  in  any  other  allega- 
tion in  the  count.  There  are  but  two  allegations  or  expressions  in  the 
count  from  which  any  such  liability  to  pay  Holliday  can  even  appa- 
rentiy  be  inferred;  and  these  are,  first,  that  Henness  made  the  note 
calling  for  one  hundred  and  thirty-three  doUare;  and,  second,  that 

Holliday  caused  it  to  be  delivered  to  Sevier,  and  Sevier  received  it^ 

,    69 
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'  to  sue  on  for  the  use  and  benefit  of  Holliday.  In  regard  to  the  for- 
mer expression,  as  there  can  be  no  promise  unless  there  be  some  person 
to  whom  it  is  made,  so  to  state  the  making  of  a  note  by  A,  calling  for 
so  muchy  is  not  to  state  that  by  the  note  he  promised  or  became  liable 
to  pay  so  much,  more  especially  when  it  is  not  stated  who  was  payee 
in  the  note,  or  that  there  was  any  payee.  Further,  the  expression, 
^calling  for  so  much^'*  means  that  the  amount  mentioned  is  the  amount 
appearing  on  the  face  of  the  note.  It  is  not  an  allegation  that  so  much 
is  iue  on  the  note,  and  there  is  no  allegation  in  this  count  that  the 
amount  called  for  in  the  note,  or  any  part  thereof,  was  due.  And  tA 
course,  unless  Henness  was  liable  upon  the  note,  and  could  be  le- 
gally compelled  by  suit  to  pay  it,  no  action  could  lie  against  Sevier  for 
failure  to  sue. 

As  to  the  allegation  that  Holliday  caused  the  not^  to  be  given  to 
Sevier,  and  Sevier  received  it  **  to  collect  for  the  use  and  benefit  of 
Holliday^^'^  it  is  not  an  allegation  that  Henness  was  liable  to  pay  it 
to  Holliday,  or  that  if  the  money  were  collected,  Holliday  would  be 
entitled  to  receive  it.  Admit  that  this  allegation  shows,  with  suffi- 
cient certainty,  that  the  object  of  HoUiday's  giving  and  Sevier's  re- 
ceiving the  note,  was  to  have  suit  brought  on  it  for  HoUiday's  benefit, 
it  does  not  imply  or  mean,  either  by  the  rules  of  pleading,  or  the  com- 
mon construction  of  language,  that  the  suit,  if  brought,  vsould  have 
been,  in  law,  for  his  use  and  benefit.  Admit  that  he  gave  it  and 
Sevier  received  it,  for  that  object,  (and  that  is  the  very  extreme  ex- 
tent of  the  allegation,)  and  it  does  not  follow,  because  such  was  their 
object,  that,  therefore,  that  object  could  be  legally  attained.  Sup- 
pose that  he  had  obtained  possession  of  the  note  by  a  tort  or  a  theft, 
clearly,  in  such  case,  no  suit  brought  upon  it,  could  have  been  ^far 
his  use  and  benefit^'^  in  law — because  in  law  he  would  not  be  entitled 
to  the  proceeds  of  recovery — and  yet  the  same  averment  might  be 
made  as  to  his  object  in  giving  the  note  to  an  attorney — that  he  gave 
it  to  the  attorney  and  the  attorney  received  it,  to  collect  for  bis  use 
and  benefit.  And  in  this  we  cannot  be  mistaken,  unless  it  can  be 
asserted  and  decided,  that  the  object  of  a  party  is  always  and  invari- 
ably the  same  with  the  ultimate  result  in  law  to  be  attained  by 
him* 
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There  is,  therefore,  no  statement  of  any  liahility  in  Henness  to  paj 
the  note  to  Holliday,  or  any  right  in  Holliday  to  recover  the  proceeds  of 
the  note.  In  other  words,  no  title  to  the  note  is  stated  as  in  Holliday — 
and  ^'it  is  common  learning,''  said  Lord  Mansfield^  ^^  that  a  verdict 
cures  a  title  defectively  stated,  but  not  a  statement  of  a  defective  title." 
The  statement  of  Henness'  liability  and  Holliday 's  title  is  wanting; 
and  there  is  no  other  allegation  in  the  count  from  which  eitheris  in- 
ferable— they  are  implied  in  no  other  allegation — they  are  involved  in 
no  other.  Are  there  any  other  facts  stated  in  the  count,  which  could 
not  be  proven  without  at  the  same  time  proving  HoUiday's  title  to  the 
note,  and  right  to  receive  the  proceeds  of  it?  True,  if  he  had  alleged  in 
this  count,  simply,  that  he  was  entitled  to  the  proceeds  of  the  note, 
this  general  allegation  afler  verdict  would  have  cured  the  omission  to 
state  how  he  was  entitled — whether  as  payee,  endorsee,  or  holder  by 
delivery.  The  count  does  not  contain  such  a  general  allegation — ^it 
neither  shows  that  he  was  payee  or  endorsee,  nor  that  he  ever  had 
possession  of  the  note;  but  on  the  contrary,  that  he  ^^  caused  it  to  be 
delivered"  to  Sevier.  Is  there  not  here  a  '^  total  omission  of  a  mate- 
rial fact  which  is  not  connected  with  any  fact  alleged  f  Is  there  not 
^^  something  essential  to  the  plaintiff's  action,  which  is  not  set  forth?" 
Is  ^^a  good  title  set  forth  in  the  declaration?"  Could  proof  of  this  fact, 
of  Holliday's  interest  in,  or  right  to  the  proceeds  of  the  note,  and 
Henness'  liability  to  him,  have  been  ^^  involved  in,  or  inferable  from, 
the  other  facts  alleged  ?"  An  answer  to  these  questions  will  settle  the 
whole  matter. 

Again,  there  is  no  allegation  in  this  count  that  the  note  was  due  at 
the  time  of  bringing  the  suit  even,  much  less  at  the  time  when  it 
was  delivered  to  Sevier.  Neither  the  date  nor  day  of  payment  of 
the  note  was  set  out,  and  consequently  it  does  not  appear,  either  by 
allegation  or  inference,  that  Henness  had  ever  become  liable  to  pay 
the  note  at  all,  to  any  body;  and  consequently,  there  is  an  utter  fail- 
ure to  show  any  obligation  on  the  part  of  Sevier,  to  bring  suit  on  the 
note,  ibr  he  could  not  be  compelled  to  do  so,  before  it  became  due. 

In  regard  to  the  liability  resting  upon  Sevier,  supposed  to  arise  fixMn 
what  is  considered  as  an  allegation  in  the  count  of  a  contract  between 
him  and  Holliday,  and  a  retainer  by  one,  and  an  acceptance  thereof 
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bj  the  other;  the  allegation  is,  that  Holliday  caused  the  note  to  be 
delirered  to  Sener,  and  Sevier  received  from  Holliday  the  note,  to 
bring  suit  on,  recover  and  collect  from  Henness,  for  the  use  and  bene- 
fit of  Holliday,  ^  for  certain  fees  and  reward  to  him,  the  said  Sevier, 
in  that  behalf.'' 

An  attorney  is  not  like  a  common  carrier,  a  porter,  or  a  ferryman,  who 
are  bound  from  their  situations  in  life  to  perform  the  work  tendered 
to  them;  but  he  is  like  a  carpenter  or  other  mechanic;  no  considera- 
tion results  from  his  situation  as  an  attorney;  nor  from  his  undertaking 
to  perform  any  particular  service;  lyor  is  he  bound  to  perform  all  the 
work  tendered  to  him.    He  is  only  bound  to  attend  to  the  business  of 
another,  upon  an  agreement  with  him  so  to  do,  and  upon  a  considera- 
tion agreed  upon  between  the  parties.    If  he  undertakes  to  do  certain 
labor,  without  any  consideration  being  fixed,  and  fails  to  do  it,  he  has 
merely  told  a  falsehood,  and  has  not  performed  his  promise ;  but  for 
his  non-performance  of  it,  no  action  can  be  supported.   Where  a  person 
agrees  to  do  a  thing  without  any  consideration,  and  fails  in  his  promise, 
no  action  will  lie  against  him  for  non-performance.     See  EUec  v$* 
Gatwardj 5  T.  R.  149,  150, 151.    In  that  case  it  was  said  that,  ""if 
a  party  undertakes  to  perform  work,  and  does  not  proceed  on  the  work, 
no  action  will  lie  against  him  for  the  non-feasance'" — t.  e.,  where 
no  consideration  is  alleged— and  further,  ^^  that  in  order  to  compel  him 
to  perform  it,  it  should  appear  that  there  was  an  express  consideration 
for  it;  the  word  ^  retain'  does  not  necessarily  show  that  there  was  a 
consideration."    And  as  Lord  Kkhyon  said  in  the  same  case,  ^  the 
justice  of  the  case  will  not  be  altered  by  the  form  of  action;  for  if  as- 
sumpsit wOl  not  lie  in  such  a  case,  there  is  no  technical  reasoning  that 
will  support  such  an  action,  as  for  a  tort."     And  therefore  he  relied 
on  Coggs  vs.  Bernard^  2  LordRaym.  909-919.     So  in  3  Henry  VIj 
36  £.,  37  A.y  B^BiMGTON,  Chief  Justice,  said,  ^^  if  I  bring  a  writ  of 
deceit  against  one  for  this — that  the  defendant  was  my  attorney,  and 
that,  by  his  negligence  and  default,  I  should  lose  my  land,  &c., — in 
this  case  it  is  fit  that  I  should  declare  how  he  was  retained  by  me,  and 
took  his  tdogesj  or  otherwise  the  trial  is  abated."     See  this  case  trans- 
lated and  quoted  in  Thome  vs.  Deas^  4  J.  R.  90,  in  which  case  the 
doctrine  otElseevs.  Gatwardis  reiterated  and  confirmed. 
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We  admit,  of  course,  that  if  the  couot  had  previoasly  showed  Hoi- 
lidaj's  interest  in,  or  right  to,  the  note,  then  the  reception  of  it  by 
SeTier,  as  alleged,  would  be  considered  the  first  step  in  the  execution 
of  the  contract  on  his  part,  and  no  other  consideration  would  be  ne- 
cessary; for  it  would  then  be  a  mis-feasance,  and  not  a  non-feasance. 
But  inasmuch  as  no  such  title  or  interest  appears  elsewhere,  but  is  at- 
tempted to  be  deduced  firom  the  retainer  by  Holliday,  and  the  fees 
and  reward  to  be  paid,  we  contend  that  no  sufficient  consideration  for 
Sevier's  implied  contract  with  Holliday  is  alleged,  because  it  is  not 
shown  that  the  fees  and  reward  were  to  be  paid  by  Holliday;  and 
that  the  court  must  infer  that  the  fees  and  reward  were  to  be  paid  by 
the  person  entitled  to  the  proceeds  of  the  note,  and  to  whom  alone 
Sevier  was  responsible — and  who  that  person  was,  does  not  appear. 

In  The  Bank  of  Utica  vs*  Smedes^  3  Cowen  662,  which  was  an  ac- 
tion on  the  case,  by  Smedes,  and  others,  against  the  Bank,  for  neglect 
of  the  Bank  in  not  collecting  a  note  left  with  them  for  collection,  the 
declaration,  which  is  set  out  at  length,  alleges,  with  technical  accu- 
racy, that  the  plaintiffs  were  partners,  &c«,  and  the  defendants,  pur- 
suant to  an  act  of  the  Legislature,  had  established  an  office  of  discount 
and  deposite  in  Canandaigua,  and  were  then  and  there  transacting 
and  doing  business  as  bankers,  by  the  description  of  the  Utica  Branch 
Bank  at  Canandaigua^  that  certain  persons,  who  are  named,  were,  on 
the  12th  of  August,  1817,  partners  under  the  firm  of  Underbill  and 
Seymour;  that  on  that  day  the  firm  of  Underbill  and  Seymour  made 
their  certain  note,  called  a  promissory  note,  whereby  they  promised 
to  pay,  to  the  order  of  John  C.  Spencer,  at  said  Bank,  1237  dollars, 
with  interest  from  date,  for  value  received:  it  then  alleges  an  assign- 
ment of  said  note,  all  in  technical  form  and  language,  to  the  plaintiffi, 
and  an  endorsement  by  the  plaintiffi  to  the  defendants;  that  the  note 
was  deposited  in  the  Bank  to  be  collected,  and  that  the  defendants. 
President,  Directors,  and  Company  of  said  Bank,  in  consideration  of 
such  endorsement  and  deposite  for  collection,  assumed  and  faithfully 
undertook  to  present  it  for  payment,  &c.,  and  in  case  of  default  of 
payment,  then,  in  consideration  of  certain  reasonable  fees  and  re- 
wards, to  be  therefor  paid  hy  said  pladntiffs^  to  said  defendants,  they 
undertook  to  give  notice   of  protest  to  Spencer,  and  render  him 
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liable  as  endorser:  then  follows  the  breach.  The  second  count  was 
substantially  the  same — and  the  third  count  set  out  the  note  verbatim, 
and  regularly  stated  the  endorsements. 

We  refer  to  this  case,  in  order  to  show  the  vast  difference  between 
a  good  declaration  and  the  one  now  before  the  court.  And  jet  seve- 
ral objections  were  raised  to  the  declaration  referred  to,  and  the  case 
was  argued  in  the  Supreme  Court  and  Court  of  Errors^  on  the  suffi- 
ciency of  the  declaration  alone. 

That  it  is  necessary  for  the  plaintiff,  in  such  an  action  as  the  pre- 
sent, to  show  in  his  declaration  his  title  to  the  instrument  to  be  sued 
on,  or  his  right  to  the  proceeds  of  it,  when  collected,  resulted  not  only 
from  the  rules  of  pleading,  but  from  the  fact  that  if  he  had  no  such  title 
or  right,  he  has  not  been  injured  by  the  defendant's  negligence,  and 
consequently  has  no  right  of  action.  If  he  was  not  entitled  to  the 
proceeds  of  the  note,  he  has  not  been  injured,  because  no  suit  has 
been  brought  on  it. 

That  in  case,  it  is  necessary  to  state  the  plaintiff's  right  or  title  in  die 
matter  or  thing  affected.  See  1  Ch.  Plead.  365;  1  Saund.  Plead, 
and  Ev.  339,  346;  Dawes  vs.  Peck,  8  T.  R.  330. 

In  McKinster  vs.  Bank  of  Utica,  (which  was  another  suit  against 
the  bank  for  non  collection  of  a  note  left  with  it  for  coUection,)  the 
question  as  to  who  was  entitled  to  bring  the  action  was  expressly  de- 
cided. McKinster  being  indebted  to  Pardee,  turned  over  to  him  the 
note  in  question,  executed  by  one  Dunn,  and  it  was  agreed  that  if  the 
note  was  paid  the  amount  was  to  be  applied  by  Pardee  to  bis  debt, 
but  if  not  paid,  McKinster  was  still  to  be  responsible  to  him.  Pardee 
then  left  the  note  at  the  bank  for  collection,  and  it  being  protested 
and  no  notice  given  to  the  endorsers,  he  took  it  away  again,  and 
called  on  McKinster  for  payment,  who  paid  him  the  anoount  and  re- 
ceived the  note  back.  The  court  decided  that  although  Pardee  had 
the  control  of  the  note,  and  the  money  would  have  been  his  if  it  had 
been  paid;  and  although  he  left  the  note  at  the  bank,  and  McKinster 
never  had  any  intercourse  with  the  bank  in  relation  to  it,  yet  the  le- 
gal interest  in  the  contract  was  in  McKinster  alone,  and  be  aknie 
could  bring  an  action  of  assumpsit  or  case  against  the  bank.  9  WemL 
46. 
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In  the  same  case,  in  the  Court  of  Errors,  11  Wend.  475,  it  was 
again  decided  that  ^^  the  duty  on  the  part  of  the  bank,  not  being 
founded  upon  any  express  contract  with  the  individual  depositing  the 
note  fbr  collection,  but  upon  an  implied  agreement  arising  from  the 
custom  of  banks,  the  duty  is  raised,  or  the  assumpsit  implied,  in  behalf 
of  tuck  person  as  may  be  beneficially  interested  in  having  the  duty  per- 
formed— that  if  A  leaves  a  note  for  collection,  and  B  becomes  the 
owner  of  it  before  the  time  for  the  performance  of  the  duty  arrives, 
the  latter  is  the  proper  person  to  bring  the  suit  for  an  injury  arising 
from  the  neglect  of  that  duty," 

These  cases  conclusively  settle  that  Holliday  could  not  maintain 
his  action  unless  he  showed  that  he  was  beneficially  interested  in 
having  the  suit  commenced  against  Henness.  We  do  not  contend, 
nor  do  we  understand  the  court  to  decide  in  the  opinion  which  is 
questioned,  that  only  the  legal  owner  of  the  note  can  sue  in  this  ac- 
tion— a  position  supposed  by  the  defendant's  counsel  to  be  assumed, 
and  which  they  controvert  with  vehement  exertion*  But  we  do  con- 
tend, and  of  this  the  authorities  admit  no  doubt,  that  he  can  only  suc^ 
ceed  upon  a  declaration  which  shows  either  the  legal  or  equitable 
ownership  of  the  note  to  be  in  him,  and  that  he  is  legally  or  equitably 
entitled  to  the  proceeds  of  it*  And  further,  the  two  cases  last  quoted 
establish  that  the  mere  fact  that  A  delivered  the  note  to  the  bank  or 
to  an  attorney  to  coUecf,  and  made  with  the  bank  or  attorney  the  con- 
tract for  the  collection,  will  not,  of  itself,  entitle  him  to  sue  the  attor- 
ney for  negligence. 

The  first  count,  therefore,  is  radically  defective*  It  stales,  to  be 
sure,  that  Holliday  caused  a  note  to  be  delivered  to  Sevier,  which  note 
was  made  by  Henniss,  and  called  for  133  dollars*  But  it  does  not 
state  that  the  note  was  made  payable  to  any  person  whatever,  or  that 
it  was  due  when  delivered,  or  when  this  suit  was  instituted.  It  does 
not  state  that  Holliday  was  payee  or  endorsee  of  the  note,  or  that  the 
property  in  it  had  equitably  become  his,  or  that  it  was  ever  in  his 
possession.  It  does  not  state  that  Holliday  would  have  been  entitled 
to  the  proceeds  of  it  if  collected*  It  does  not  state  that  Sevier  un- 
dertook, or  promised,  or  agreed,  to  sue  upon  it,  or  if  so,  when  and 
within  what  time,  but  merely  that  he  ^  received  it  to  sue  on  and  col- 
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lect.'^  It  does  not  state  that  the  fees  and  reward  were  to  be  paid  by, 
or  the  consideration  to  move  from  HoIIidaj;  and  the  question  is, 
whether  this  count,  stating  no  title  at  all,  is  defective  after  verdict 
That  it  is,  we  think,  hardly  admits  of  a  doubt. 

The  second  count  it  is  not  necessary  to  consider  at  length.  The 
objections  made  to  the  first  apply  with  equal  force  here — and  in  ad- 
dition it  is  so  utterly  incoherent  and  inane  as  to  state  no  cause  of  ac- 
tion whatever.  In  truth  there  is  hardly  an  allegation  in  the  count, 
and  it  is  only  strange  that  the  verdict  of  the  jury  and  judgment  of 
the  court  below  should  ever  have  been  attempted  to  be  sustained 
upon  it. 

If  either  of  these  counts  is  bad,  then  the  judgment  must  be  re- 
versed.    This  we  have  already  shown. 

And  we  may  notice  here  the  new  point  assumed  in  the  defence,  to 
wit:  that  the  setting  aside  of  the  judgment  by  nil  dicit  was  unautiior- 
ized  and  irregular,  and  every  thing  done  thereafter  equaDy  so.  If 
this  be  the  case,  then  the  judgment  must  either  be  reversed,  and  go 
back  for  a  writ  of  inquiry,  and  then  come  back  here  again,  when  the 
same  questions  will  arise,  and  one  bad  count  demolish  the  verdict;  or 
the  court  must  invent  some  new  method  of  proceeding  with  which  we 
are  unacquainted. 

As  to  the  opinion  of  the  court  betow,  in  admitting  the  receipt  of 
Sevier  in  evidence,  it  will  be  necessary  to  say  but  a  few  words.  The 
declaration  in  this  case  shows  a  defective  title.  It  omits  to  allege 
Holliday's  interest  in  the  note,  or  his  right  to  receive  the  proceeds; 
and  it  also  omits  to  show  any  liability  in  Henness  to  pay  it  to  any 
body  at  any  time.  It  is  not  necessary  for  the  plaintiff  to  prove,  and 
he  will  not  he  allowed  to  prove  more  than  he  ha»  allegedjwhere  he  omits 
to  allege  a  fact  essential,  of  the  gist  of  his  action,  and  not  involved  in, 
implied  in,  or  inferable  from  any  other  allegation  in  the  count.  He 
could  not  recover  without  proving  what  he  had  omitted  to  allege — and 
he  offered  this  receipt  to  prove  the  very  things  which  he  had  omitted 
to  allege.  He  offered  it  to  prove  that  the  note  was  due,  and  tfiat  Se- 
vier had  received  the  note  from  him,  and  the  receipt  was  either  im- 
pertinent, because  it  did  not  prove  or  tend  to  prove  his  interest  in  the 
note  and  Henness's  liability,  or  it  was  evidence  to  prove  facta  not  al- 
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leg^d,  and  which  therefore  he  was  not  allowed  to  prove.  In  either 
case  it  was  improperly  admitted  as  evidence.  The  reason  assigned 
by  the  court  below  for  admitting  it,  is  improperly  before  this  court.  It 
is  not  an  instruction  to  the  jury,  nor  does  it  appear  that  the  jury  ever 
heard  it.  It  is  merely  the  reason  for  a  decision — and  a  decision  might 
be  right,  though  the  reason  given  for  it  was  wrong.  And  so  here^  the 
reason  given  for  admitting  the  receipt  may  be  correct  It  might 
^  conduce  to  prove  a  primty  of  contract,"  and  still  have  been  wrongly 
admitted.  No  such  privity  of  contract  is  alleged  in  the  count*  A 
contract  is  alleged,  but  no  privity  qf  interest  is  alleged,  which  makes  a 
privity  of  contract,  for  Holliday  might  contract  with  Sevier  by  hand- 
ing him  the  note  as  agent  of  English,  and  yet  there  would  be  no  privi* 
ty  of  contract.  No  privity  of  contract  therefore  is  alleged,  because  it 
is  not  alleged  that  Holliday  was  interested  in  the  note. 

And  it  may  further  be  questioned,  whether,  (as  every  pleading  is  to 
be  taken  most  against  the  pleader,)  the  court  would  not  infer  that  the 
note  mentioned  in  the  first  and  second  counts  was  payable  to  Holli- 
day himself.  It  seems  to  us  that  such  would  be  the  presumption* 
And  if  so,  the  receipt  could  not  be  admitted,  because  it  was  for  a  note 
payable  to  another,  and  no  such  note  was  mentioned  in  the  count;  and 
further,  it  was  for  a  note  due  on  a  day  certain,  and  no  suck  note 
is  described  in  the  count.  This  we  suggest  for  the  consideration  of  the 
court;  but  we  rely  with  perfect  confidence  on  the  other  ground  as- 
sumed, to  wit:  that  essential  allegations  are  omitted,  and  therefore  no 
proof  of  those  allegations  could  be  adduced. 

Trapnall  &l  Cockb,  in  response: 

The  counsel  for  the  plaintiff  has  again  discussed  the  effect  which 
the  withdrawal  of  a  demurrer  and  pleading  over  to  the  merits  ought 
to  have  in  waiving  errors.  Having  heretofore  fiiUy  conridered  this 
question  and  adduced  before  the  court  all  the  authorities  in  relation 
to  it  within  our  reach,  we  shall  not  obtrude  upon  them  a  second  argu- 
ment on  this  point.    . 

^ce  the  first  discussion  of  this  question  in  this  case,  the  court  in 
the  cases  of  Jarrett  vs.  Wikony  1  Ark*  137,  and  Gage  vs.  Milton^ 
224,  have  recognized  the  doctrine  insisted  upon  by  us,  (not  that  im- 
puted to  us  in  the  plaintiff's  brief,)  and  we  have  seen  nothing  in  the 

70 
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argument  or  authorities  cited  by  the  opposing  counsel,  calculated  to 
shake  the  decision  in  those  cases*  Indeed  the  authorities  cited  sus- 
tain the  decisions  of  this  court  made  in  the  cases  referred  to*  For 
they  establish  the  principle  that  ^^  where  the  defendant  might  on  ar- 
guing the  demurrer  have  availed  himself  of  the  exception,  he  shall 
not  afterwards  move  in  arrest  of  judgment."  But  it  is  insisted  that 
although  the  plaintiff  is  now  cut  off  from  the  benefit  of  this  motion, 
yet  that  he  is  not  without  his  remedy  by  writ  of  error.  And  his  right 
to  that  remedy  is  placed  by  counsel  upon  the  principle  that  where 
there  are  some  good  and  some  bad  counts,  and  a  general  verdict,  the 
judgment  must  be  reversed.  It  is  unnecessary  to  examine  the  numer- 
ous authorities  cited  in  support  of  this  latter  principle.  For  whatever 
may  have  been  the  English  practice  upon  this  subject,  it  can  have  no 
authority  here,  because  our  own  statute  has  introduced  a  different 
rule.  It  declares  that  where  there  are  several  counts  in  a  declara- 
tion, one  or  more  of  which  are  faulty,  and  entire  damages  are  given,  the 
verdict  shall  be  good.  See  Steele  and  McCamp.  Dig.^  judicial procud- 
ingsy  sec.  53.  As  this  principle  is  the  key  stone  in  the  arch  of  the  argu- 
ment which  follows,  when  that  gives  way,  the  whole  fabric  must  fall  with 
it.  And  here  we  might  safely  rest  the  argument  of  this  case,  fi>f 
there  is  one  count  which  after  verdict  must  be  admitted  to  be  good, 
and  that  is  sufficient  to  sustain  the  judgment.  As  all  the  evidence  in 
the  case  is  not  before  the  court,  they  cannot  know  but  what  the  find- 
ing was  in  fact  upon  that  count.  But  however  this  may  have  been, 
the  law  expressly  requires  that  they  shall  apply  it  to  that  count,  and 
the  verdict  must  stand.  But  we  are  not  willing  to  admit  the  coitect- 
ness  of  the  plaintiff's  criticism  upon  the  two  counts  in  case.  We  con- 
cede that  the  draftsman  of  this  declaration  has  not  drawn  it  widi  tech- 
nical precision  and  accuracy.  But  we  deny  that  its  defects  are  of  that 
maUgnant  character  which  the  healing  power  of  a  verdict  cannot  cure. 
The  general  rule  upon  this  subject  is  that  the  defective  statement  of 
title  in  the  declaration  will  be  cured  by  verdict,  but  the  statement  of 
a  defective  title  will  not.  If,  therefore,  the  declaration  shows  no  ti- 
tle at  all  in  Holliday,  or  a  defective  title,  we  admit  the  verdict  cannot 
core  the  defect  But  if  it  shows  a  title  in  him,  although  imperfecdy 
or  defectively  stated,  the  verdict  will  cure  all  defects  or  omiasions,  and 
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the  judgment  must  be  affirmed.  In  applying  these  principles  to  this 
declaration,  we  must  earnestly  urge  upon  the  court  to  keep  steadily 
in  view  the  distinction  which  in  our  argument  for  a  re-hearing  we 
have  endeavored  to  draw  between  the  suit  against  Henness  on  the 
note  and  the  suit  against  Sevier  for  the  breach  of  his  contract  with 
Holliday.  The  right  of  Holliday  to  maintain  this  action  is  not  de- 
rived from  this  note,  nor  is  this  suit  founded  upon  it.  But  his  right  of 
action,  his  title  to  sue,  is  derived  from  the  contract  entered  into  be- 
tween Sevier  and  himself,  and  the  breach  of  that  contract  by  Sevier. 
The  question  then  presents  itself,  does  the  declaration  state  a  contract 
either  express  or  implied  between  Sevier  and  Holliday;  and  show 
facts,  although  imperfectly  stated,  from  which  his  right  to  a  recovery 
can  be  inferred?  That  the  declaration  does  state  a  contract  between 
them  is  too  manifest  to  admit  of  any  doubt  or  controversy.  And  the 
statement  of  that  contract  is  the  statement  of  Holliday*s  title.  It  is  that 
which  gives  him  his  right  of  action,  and  his  right  to  recover  the  dam- 
ages he  has  sustained  in  consequence  of  the  breach  of  it.  But  it  is 
ot^ectcd  that  the  first  count  does  not  state  that  Henness  was  in  any 
way  liable  to  pay  the  amount  of  the  $133,  or  any  other  amount  upon 
the  note  mentioned  in  the  count,  to  Holliday  or  any  other  person  what- 
soever. The  objection  is  fully  answered  by  the  authority  referred  to 
in  plaintiff's  brief,  and  which  we  admit  to  be  the  true  rule,  ^  that 
facts  not  alleged,  and  which  are  not  implied  in  or  inferable  from  those 
that  are  alleged  and  found,  cannot  be  presumed  to  have  been  proven 
to  the  jury.  In  other  words,  no  fact  not  alleged  can  be  presumed  in 
support  of  a  verdict,  unless  proof  of  its  exbtence  must  have  been  in- 
volved in  or  is  inferable  from  the  proof  of  those  which  are  alleged  and 
which  the  verdict  has  found.''  Now  we  maintain  that  the  fact  that 
Henness  was  to  pay  the  $133  upon  the  note,  that  the  note  was  due, 
and  that  the  money  when  collected  would  be  the  property  of  Holli- 
day, is  involved  in  and  inferable  from  the  proof  of  the  facts  alleged 
and  which  the  jury  have  found.     What  are  the  facts  alleged? 

1st.  That  Holliday  de  livered  this  note  to  Sevier,  as  attorney,  to 
collect. 

2d.  That  Sevier  accepted  it,  and  agreed  to  bring  suit  upon  and  col- 
lect it,  for  the  use  and  benefit  of  Holliday  for  certain  fees  and  rewards. 
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3d.  That  Sevier  violated  his  contract,  and  that  HoUiday  in  conse- 
quence thereof,  lost  the  amoant  of  this  note. 

To  sustain  these  allegations,  Ilolliday  must  have  proven  the  delive- 
ry and  acceptance  of  the  note,  and  the  contract  for  its  collection  as 
alleged*  His  right  to  the  money  is  clearly  inferable  from  the  allega- 
tion that  it  was  to  be  collected  for  his  use  and  benefit.  That  the  note 
was  due,  that  Henness  was  legally  liable  for  the  payment,  and  that 
it  could  have  been  collected  of  him  had  Sevier  used  due  diligence, 
are  involved  in  the  allegation  that  Sevier  accepted  it  to  bring  suit 
upon  it,  and  in  the  charge  that  through  the  carelessness,  negligence, 
and  default  of  Sevier,  the  said  §133  have  been  wholly  lost  to  (he 
said  Peter  Holiday.  As  the  gist  of  this  action  is  the  contract  with 
Sevier,  and  the  injury  sustained  by  HoUiday  in  consequence  of  the 
neglect  of  Sevier  to  comply  with  the  undertaking  on  his  part,  what- 
ever tends  to  prove  the  contract  and  the  damages  sustained  is  neces- 
sarily involved  in  the  issue  which  the  jury  were  called  upon  to  find. 
The  objection  we  are  combating  seems  to  be  based  upon  the  suppo- 
sition that  the  title  of  HoUiday,  and  his  right  to  sue,  is  founded  upon 
the  note  of  Henness,  referred  to  in  the  declaration,  and  that  it  was 
consequently  necessary  to  describe  the  note  and  his  title  to  it  with 
precision  and  certainty,  and  having  failed  to  do  so,  it  is  insisted  he 
has  shown  no  title.  We  are  convinced  it  will  require  but  Httle  re- 
flection to  show  the  fallacy  of  this  argument.  Whether  Holliday  had 
any  interest  in  the  note,  whether  Henness  was  legally  liable  to  pay  it 
or  not,  and  whether  the  money  could  have  been  made  if  the  attoraej 
bad  used  proper  diligence,  are  matters  of  evidence  for  the  jury  upon 
the  trial.  The  rule  is  well  settled  that  the  evidence  by  which  an  al- 
legation is  proved  need  not  be  stated  in  the  declaration.  6  Com. 
Dig»j  title  Pleader  A*  p*  1.  The  case  of  Pasley^  and  another,  vs. 
Freeman,  3  Ten.  Rep.  60,  was  an  action  in  the  nature  of  a  writ  of  de- 
ceit; to  which  the  defendant  pleaded  the  general  issue.  After  a  ver- 
dict for  plaintiflb  on  the  third  count,  a  motion  was  made  in  arrest  of 
Judgment,  and  it  was  objected  to  the  declaration  that  if  there  was 
any  fraud  the  nature  of  it  was  not  stated.  Buller,  J.  in  remarking 
upon  this  objection,  among  other  things  says,  ^  the  cases  I  have  stated 
and  Sid.  146,  and  1  Kib.  522,  prove  that  the  declaration  states  more 
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than  is  necessary  for  fraudulenter  without  scienter j  or  scienter  without 
Jraudulenter  would  be  sufficient  to  support  the  action.  But  as  Mr. 
Twisden  said  in  that  case  the  fraud  must  be  proved,  the  assertion 
alone  will  not  maintain  the  action,  but  the  plaintiff  must  go  on  to 
prove  that  it  was  false,  and  that  the  defendant  knew  it  to  be  so, 
by  what  means  that  proof  is  to  be  made  out  in  evidence  need  not 
be  stated  in  the  declaration.^'  If  the  contract  was  made  as  stated 
in  this  declaration,  and  if  Sevier  did  fail  to  perform  it  on  his  part, 
the  damages  sustained,  and  how  and  in  what  manner  occasioned, 
are  evidently  matter  of  proof,  and  need  not  be  stated.  If  the 
note  or  its  proceeds  did  not  be  long  to  Holliday^  if  Henness  was  not 
legally  liable  to  pay,  or  if  he  was  insolvent  or  unable  to  pay,  all 
these  causes.  Or  any  of  them,  would  have  been  a  good  defence 
to  the  action.  Indeed  the  proof  of  these  facts  being  necessarily  in- 
volved in  the  issue,  and  essential  to  Holliday's  recovery,  the  law  will 
now  presume  them  to  have  been  proved  and  the  defects  or  omissions 
of  the  declaration  will  be  cured  by  the  verdict.  It  is  further  urged  as 
a  radical  objection  to  this  declaration,  that  it  contains  no  statement  of 
Holliday's  title  to  this  note.  The  answer  we  have  given  to  the  for- 
mer objection  is  a  sufficient  reply  to  this*  The  plaintifif's  counsel  ad- 
mits that  if  the  declaration  had  stated  that  Holliday  was  entitled  to 
the  proceeds  of  this  note,  this  general  allegation  ailer  verdict  would 
have  cured  the  omission  to  state  how  he  was  entitled.  Although  the 
declaration  does  not  contain  such  an  allegation  in  totidem  verbis:  yet 
it  does  contain  an  averment  which  in  its  legal  import  is  the  same.  It 
distinctly  states  that  this  note  was  to  be  collected  for  the  use  and 
benefit  of  Holliday,  and  that  he,  by  the  negligence  and  default  of 
Sevier,  wholly  lost  the  $133;  under  this  averment  it  would  clearly  be 
competent  for  him  to  introduce  proof  to  show  that  the  money  when 
collected  would  be  for  his  use  and  benefit,  and  in  doing  so  to  make 
out  his  title  to  the  note.  It  is  imputed  as  a  farther  defect  in  this  de- 
claration that  there  is  no  allegation  that  this  note  was  due  at  the  time 
of  bringing  this  suit.  If  the  note  was  not  due  at  the  time  of  its  de- 
livery to  Sevier,  or  at  the  time  of  bringing  this  action.  Holiday,  of 
course,  could  not  recover.  But  the  failure  would  not  be  owing  to  the 
want  of  an  averment  that  the  note  was  due,  but  it  would  be  for  want 
of  proof  to  show  a  bre-rch  of  the  contract  and  injury  to  Holliday,  bv 
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the  negligence  and  default  of  Sevier.  No  action  could  of  course  be 
maintained  upon  the  note  until  it  became  due.  And  the  jury  could 
not  have  found  that  Sevier  had  violated  his  engagement  to  sue,  or  that 
HoUiday  had  sustained  any  injury  by  his  neglect,  unless  a  right  of 
action  had  accrued.  And  as  the  proof  of  each  of  those  facts  was  ne- 
cessarily involved  in  the  issue  which  the  jury  were  to  try,  their  verdict 
is  a  conclusive  response  to  this  objection. 

But  it  is  contended  that  an  attorney  is  not  like  a  common  carrier, 
&c.,  and  that  where  he  agrees  to  do  certain  things,  without  any  con- 
sideration, and  fails  in  his  promise,  no  action  will  lie.  Upon  this  point 
there  is  some  conflict  of  authority;  but,  conceding  the  principle  to  be 
truly  stated,  we  cannot  perceive  its  application  to  this  case.  For  we 
find,  upon  an  examination  of  the  authorities  referred  to  in  plsdntiff  ^s 
brief,  that  they  are  decided  expressly  upon  the  ground  that  the  pro- 
mise was  a  mere  gratuity,  made  without  any  consideration  whatever. 
But  a  consideration  is  expressly  stated  in  this  declaration.  Sevier 
undertook  to  bring  suit  on  this  note,  and  collect  the  money  for  HolU- 
day for  certain  fees  and  rewards.  To  make  this  objection  available 
to  the  plaintiff,  it  would  be  necessary  to  show  that  no  action  could  be 
maintained  for  the  breach  of  promise  to  perform  certain  services,  un- 
less the  contracting  parties,  at  the  time  of  making  the  contract,  had 
expressly  liquidated  and  agreed  upon  the  precise  amount  of  the  fee  or 
reward  to  be  paid  for  the  services.  A  position  which,  we  feariessly 
affirm,  cannot  be  sustained  by  one  single  authority.  If  A  engages 
an  attorney  to  perform  certain  services,  and  agrees  to  pay  him  there- 
for, the  promise,  on  the  part  of  the  attorney,  is  not  a  gratuity,  but 
made  upon  a  good  and  legal  consideration,  and  although  the  exact 
amount  of  the  fee  to  be  paid  is  not  expressed,  the  law  will  imply  that 
he  is  to  receive  a  reasonable  reward.  PlaintiflF's  counsel  admits,  if 
the  count  had  previously  shown  Holliday's  interest  in,  or  right  to  the 
note,  then  the  reception  of  it  by  Sevier,  as  alleged,  would  be  condd- 
ered  the  first  step  in  the  execution  of  the  contract  on  his  part,  and  no 
other  consideration  would  be  necessary.  The  declaration  does  allege 
that  the  contract  was  made  between  Holliday  and  Sevier — that  the 
service  to  be  performed  was  for  the  use  and  benefit  of  Holliday — and 
the  obvious  and  necessary  presumptions  of  law  would  be  that  Holliday, 
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who  had  engaged  the  services  of  Sevier  for  his  own  benefit,  was  alone 
responsible  to  him  for  his  fees  and  reward*  The  counsel  for  plaintiff, 
in  substance  and  effect,  insists,  in  defiance  of  all  the  well  settled  rules 
of  presumption,  that  the  court  must  now  presume  that  this  note  be- 
longed to,  and  was  to  be  collected  for  the  use  and  benefit  of  some  one 
else.  Thej  must  presume  that  Holliday  made  the  contract  for  some 
one  else,  and  not  for  himself,  and  that  that  other  person,  and  not  HoUi- 
daj,  was  liable  to  Sevier  for  his  fees  and  reward.  And  then,  upon 
this  long  series  of  unwarrantable  presumptions,  he  asks  the  court  to 
build  the  further  conclusion,  that  there  was  no  consideration  passing 
between  HoUiday  and  Sevier  to  sustain  the  promise  made  by  the  lat- 
ter, and  that  it  was,  therefore,  a  mere  gratuitous  promise,  for  the 
breach  of  which  no  action  would  lie. 

We  have  examined  the  case  of  McKinster  vs.  The  Bank  of  Utica^ 
and  cannot  perceive  that  it  establishes  a  single  principle  hostile  to  the 
rights  of  HoUidaj.  In  that  case  the  court  decided  that  the  suit  was 
properly  brought  in  the  name  of  McKinster,  because  the  facts,  in  evi« 
dence  before  them,  proved  that,  at  the  time  of  bringing  the  suit,  the 
property  in  the  note,  and  the  right  of  action,  was  in  him.  The  facts, 
as  stated  in  the  opinion  of  the  court,  were  as  follows:  ^4t  appeared, 
from  the  testimony  of  William  J.  Pardee,  that  the  plaintiff  being  in- 
debted to  him  in  the  sum  of  $1500,  after  the  note  was  made,  and  be- 
fore it  was  payable,  turned  out  this  note  and  another  for  $300  in  part 
payment  of  said  debt.  That  the  agreement  was  that,  if  the  notes 
were  paid,  the  anu}unt  was  to  be  applied  by  the  fritness  to  his  debt; 
but  if  not  paid,  the  plaintiff  was  still  to  be  responsible.  The  witness 
stated  in  express  terms^  that  he  did  not  consider  himself  the  owner  of  this 
note;  but  had  the  control  of  it,  and  the  money  would  have  been  his, 
if  the  note  had  been  paid.  The  plaintiff  pazc{  witness  the  amount  of 
this  note  after  it  was  received  back^  and  the  witness  then  returned  the 
note  to  the  plaintiff.  The  witness  left  the  note  at  the  Bank,  and  the 
plaintiff  never  had  any  intercourse  with  the  Bank  in  relation  to  it«'' 
It  was  contended  that  the  action  was  brought  in  the  name  of  Pardee, 
and  not  McKinster.  With  these  facts  in  proof  before  them,  the  court 
go  on  to  say  that,  ^  McKinster  was  the  only  person  legally  interested 
in  having  the  endorsers  duly  charged;  he  was  absolutely  bound  to  pay 
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the  amount  of  this  note  to  Pardee,  if  the  note  itself  was  not  paid  at 
maturity.  The  property  in  the  note  was  vested  in  Pardee;  he  held 
it  as  collateral  security  only,  to  be  returned  if  not  paid."  And  we 
beg  the  court  to  mark,  particularly,  one  of  the  leading  reasons  for  this 
conclusion,  and  that  is,  that  as  the  injury  had  fallen  upon  McKinster, 
be  was  entitled  to  the  redress  which  the  law  afibrds.  Is  there  any 
thing  on  the  record,  in  the  case  now  before  the  court,  which  shows 
that  Hoiliday  had  no  property  in  the  note;  that  he  held  it  merely  as 
collateral  security;  that  the  debt  which  it  was  given  to  secure  bad 
been  paid;  and  that  he  had  consequently  sustained  no  injury  from  the 
default  of  Sevier  t  On  the  contrary,  the  legal  inference,  from  the 
finding  of  the  jury,  proves  the  reverse  of  this  to  be  true.  As  the  quesr 
tion  of  damages  was  directly  in  issue,  the  verdict  in  favor  of  HoUiday 
is  conclusive  that  the  injury,  which  resulted  from  the  breach  of  the 
contract,  had  fallen  upon  him;  he,  therefore,  was  entitled  to  the  re- 
dress which  the  law  afibrds.  The  counsel  for  plaintiff,  before  he  can 
derive  any  benefit  firom  the  authority  here  referred  to,  must  induce  the 
court  to  indulge  the  illegal  and  extravagant  presumption,  that  HoUi- 
day did  not  make  the  contract  for  himself,  but  for  another;  that  he 
had  no  interest  in  the  note,  legal  or  beneficial;  and  that  he  sustained 
no  injury  from  the  loss  of  the  money,  by  Sevier's  neglect.  If  counsel 
for  the  plaintiff  was  at  liberty  to  thrust  aside  the  facts  stated  on  the 
record,  and  substitute  in  their  place  their  own  fanciful  and  strained 
presumptions,  we  admit  his  authority  might  have  some  application  to 
this  case,  and  his  arguments  some  force.  But  we  cannot  believe,  after 
the  verdict  of  the  jury  has  found  all  these  facts  in  favor  of  Hoiliday, 
that  the  court  will  presume  away  his  rights.  They  will  require  some- 
thing more  tangible — more  certain  and  positive,  before  they  will  con- 
sent to  reverse  the  judgment  below. 

We  have  heretofore  endeavored  to  establish  the  position,  that  it  was 
not  necessary,  to  enable  Hoiliday  to  sue  for  the  breach  of  tiiis  con- 
tract, that  he  should  have  the  legal  interest  in  the  note*  It  was 
enough  if  he  held  an  equitable  or  beneficial  interest.  And  the  antborify 
cited  by  plaintiff,  from  1 1  Wend.  475,  is  directly  in  point,  ^  the  duty  is 
raised,  or  the  assumpsit  implied,  in  behalf  of  such  person  as  may  be 
beneficiaUy  interested  in  having  the  duty  performed  J'    This  decla- 
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ration  does  allege  a  beaeficial  iDterest  ia  Hollidaj.  It  expressly  de- 
dares  this  note  was  to  be  collected  for  his  use  aDd  benefit.  How,  or 
in  what  manner  he  became  entitled  to  that  beneficial  interest,  it  is 
not  necessary  to  aver.  Such  a  rule  would  give  rise  to  a  tedious  and 
vexatious  prolixity  in  pleading,  without  any  corresponding  benefit 
It  is  sufficient  to  aver  the  existence  of  that  interest,  while  the  manner, 
or  title  by  which  it  was  acquired,  will  be  the  legitimate  subject  of 
proof,  upon  the  trial.  And  the  fact,  that  a  mere  beneficial  owner  of 
a  note  can  maintain  an  action  at  law,  against  an  attorney,  for  his 
breacli  of  contract  to  collect,  shows,  conclusively,  that  their  right  of 
action  is  not  founded  upon  plaintifif's  title  to  the  note,  but  upon  the 
contract  with  the  attorney.  For  if  the  title  or  right  of  action,  was  de« 
rived  from,  or  founded  upon  the  note,  that  title,  to  maintain  an  action 
at  law,  must  be  a  legal  title,  and  not  a  mere  equitable  or  beneficial  in- 
terest. If,  then,  Holliday's  title  to  the  note  does  not  give  the  right  of 
action,  how  can  it  be  necesseury  to  state  that  title?  And  can  it  be 
said  that  he  has  shown  no  title  in  himself  to  maintain  this  suit,  because 
he  has  omitted  to  state  a  circumstance  which,  even  if  alleged,  could 
have  given  him  no  legal  right  of  action. 

Having  already,  in  our  argument  for  a  rehearing,  discussed  the  pro- 
priety of  introducing  Sevier's  receipt  in  evidence,  we  deem  it  unne- 
cessary to  argue  that  question  again.  We  would,  however,  remark 
that,  if  we  are  correct  in  the  positions  we  have  above  assumed,  they 
are  a  sufficient  answer  to  the  objections  urged  to  the  admission  of  this 
receipt  in  evidence.  For  those  objections  grow  out  of,  and  are 
founded  upon  the  propositions  we  have  been  combating,  and  upon 
which  the  plaintiff's  counsel  seem  to  stake  the  result  of  this  cause. 

We  shall  not  question  the  authority  cited  in  plaintiff's  brief,  in  re- 
gard to  the  defects  cured  by  verdict;  we  should,  ourselves,  have  re- 
ferred the  court  to  most  of  them,  had  we  not  been  anticipated  by  the 
opposing  counsel.  But  we  deny  the  application  attempted  to  be 
made  of  the  principles,  settled  by  those  authorities,  to  the  facts  of  this 
case.  The  true  principle  is  stated,  with  admirable  clearness  and  pre- 
cision, in  1  Sound.  Rep.  228,  a  note  I.  "When  there  is  any  defect, 
imperfection  or  omission,  in  any  pleading,  whether  in  substance  or  form, 

which  would  have  been  a  fatal  objection  upon  demurrer,  yet  if  the 
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issue  joined  be  such  as  necessarily  required,  on  the  trial,  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  Judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given  the  verdict,  such  defect, 
imperfection  or  omission  is  cured  by  verdict  by  the  common  law."  And 
the  case  stated  in  illustration  of  this  rule  is,  that  where  in  a  debt  for 
rent  by  a  bargainee  of  a  reversion,  the  declaration  omitted  to  allege 
the  attornment  of  the  tenant,  which  before  the  statute  of  4th  Anne 
was  a  necessary  ceremony  to  complete  the  title  of  the  bargainee,  and 
upon  nil  debet  pleaded,  there  was  a  verdict  for  the  plaintiff,  such  omis- 
sion was  cured  by  the  verdict  by  common  law,  but  is  a  fatal  objec- 
tion after  judgment  by  default,  since  the  statute  of  4  Anne;  and  this 
construction  seems  agreeable  to  the  spirit,  as  well  as  the  letter  of  that 
statute.  For  it  is  clear  that,  unless  the  tenant  had  in  fact  attomedy 
the  plaintiff  was  not  entitled  to  recover.  It  is  not  alleged  in  the  declarer- 
tion  that  the  tenant  had  attorned.  It  is,  at  least,  as  probable  that  he 
had  not  attorned,  as  that  he  had ;  and  it  does  not  appear  which  is  the 
fact.  Upon  what  ground,  then,  can  the  court  presume  attornment! 
The  judgment  by  default  afibrds  none,  for  that  onlj/  admits  such  facts 
as  are  alleged.  But  where  the  verdict  has  established  the  grant,  that 
is  a  sure  ground  whence  the  court  can  presume  attornment,  because, 
without  ^woq/*  of  it,  the  plaintiff  could  not  have  made  out  hit  Htle  as 
bargainee  of  the  reversion;  nor  could  Holliday  have  established 
that  the  note,  in  this  case,  was  to  be  collected  for  his  use  and  benefit, 
or  shown  that  he  had  sustained  any  injury  from  the  laches  of  Sevier, 
without  proving  either  a  legal  or  beneficial  interest  in  the  note.  The 
proof  of  the  fact  was  necessarily  involved  in  the  issue  submitted  to  the 
jury,  and  the  court  will  now  be  fully  warranted  to  presume  that  that 
fact  was  proven.  The  authority,  above  cited,  shows  condusirely 
that  the  omission  to  state  a  material  fact,  and  one,  too,  without  the 
proof  of  which  the  plaintiff  would  not  be  entitled  to  recover,  will  be 
cured  after  verdict.  It  is  manifest,  therefore,  that  the  statement  of  a 
defective  title  is  not  made  out  against  a  declaration  in  every  case 
where  it  fails  to  aver  a  fact  essential  to  entitle  the  plaintiff  to  recover. 
The  allegations,  in  the  declaration,  may  not,  of  themselves,  show  a 
title  in  the  plaintiff  to  support  the  judgment;  yet  they  may  lay  a 
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fouodation  for  the  introduction,  before  the  jury,  of  proof  to  supply 
those  omissions,  and  thereby  perfect  his  title.  The  title  will  then  be 
inferred,  not  from  the  declaration  alone,  but  from  the  declaration, 
plea  and  verdict.  The  distinction  is  between  those  cases,  where  no 
right  of  action  whatever  is  stated,  and  no  facts  alleged  from  which 
such  a  right  can  be  inferred.  And  those  cases  where  the  declara- 
tion contains  an  imperfect  or  defective  statement  of  title — where  it 
alleges  such  facts  as  do  not,  of  themselves,  contain  a  full  and  perfect 
title,  but  which  lay  the  foundation  for  the  introduction  of  proof,  which 
vfill  supply  the  omission,  and  cure  the  defect.  The  counsel  for  plaint- 
iff, not  attending  to  this  important  distinction,  seems  to  predicate  his 
argument  upon  the  belief  that  the  declaration  will  be  radically  and 
incurably  bad,  unless  every  fact  upon  which  the  plaintiff's  right  of  re- 
covery depends  is  fully  and  distinctly  stated.  It  is  this  misconcep- 
tion which  has  led  him  to  insist  that  the  declaration  in  this  case  should 
have  stated  Holliday's  title  to  the  note — the  liability  of  Henness  to 
pay — ^that  the  note  was  due,  &c.,  &c.  Even  admitting  thatHolIiday 
could  not  recover  without  the  proof  of  those  facts,  it  does  not,  from 
them,  necessarily  follow  that  the  declaration,  in  omitting  to  state  them, 
is  incurably  bad.  For  if  it  states  any  other  fact,  the  finding  of  which 
involves  the  proof  of  other  facts  not  stated,  it  will  be  sufficient  after 
verdict.  In  this  case  Holliday  could  not  have  obtained  a  verdict  for 
damages  without  proving  jBLenness'  liability  to  pay — that  the  note  was 
due^ — and  that  he  was  entitled  to  its  proceeds  when  collected.  In 
examining  the  reported  cases,  we  find  many  instances  in  which  the 
title  is  far  more  defective  than  in  the  one  now  before  the  court,  and 
yet  the  omissions  have  been  held  to  be  cured  by  the  verdict.  The 
case  of  Ward  vs.  Bartholomew^  6  Pick.  410  "  was  a  writ  of  entry,  in 
which  the  demandant  claimed  an  undivided  third  part  of  a  certain 
tract  of  land  in  Sheffield,''  whereof  the  tenant  unjustly  disseized  the 
demandant  within  thirty  years.  The  tenant  pleaded  rwr^  disseinviU 
A  verdict  was  found  for  the  demandant,  and  a  motion  was  made  in 
arrest  of  judgment,  because  the  declaration  contained  no  statement 
of  titk,  as  it  wholly  omitted  to  allege  that  the  demandant  had  ever 
been  seized;  and  the  appellate  court,  in  delivering  their  opinion,  say, 
^that  the  count,  on  which  the  verdict   is  returned,  ia  remarkably 
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defective;  and^  upon  general  demurrer,  the  defect  would  have  bee& 
fatal.  This  declaration,  though  it  alleges  no  seisin,  in  the  demandant, 
avers  that  he  was  disseized  by  the  tenant.  Now  it  is  plain  that  such 
a  verdict  could  not  have  been  returned  without  proof  of  a  seisin  by 
the  demandant,  for  he  could  not  be  disseized  without  having  been 
seized;  and  no  court  could  have  allowed,  nor  could  any  jury  have 
agreed,  in  that  verdict,  unless  there  was  sufficient  evidence  of  Ac 
factj  ToithtnU  proof  of  which  the  demandant  could  not  have  advanced  a 
step  on  the  trial.  It  is  true,  a  seisin  can  only  be  inferred  from  the  de- 
claration, plea  and  verdict;  and  that  the  case  is  still  left  destitute  o( 
any  averment,  or  even  implication,  of  the  nature  and  extent  of  the 
seisin."  See  also,  Kinsley  vs.  Bill,  and  another ,  9  Mass.  Rep.  189, 
Boaden  vs.  Ellis,  7  Mass.  Rep.  507. 

We  think  we  have  conclusively  shown  that  the  title  of  HoUiday  to 
maintain  this  action  is  not  founded  upon  the  note  of  Henness,  re- 
ferred to  in  the  declaration,  but  upon  the  contract  with  Sevier,  and 
the  breach  of  it.     The  note  is  merely  the  subject  matter  of  the  con- 
tracL    But  it  is  the  contract  itself  which  establishes  that  legal  con- 
nection and  relationship  between  the  parties  which  gives  the  right  of 
action  in  this  case.    If,  then,  the  declaration  contains  the  statement  of 
a  contract — the  breach  of  that  contract,  and  that  Holliday  was  in- 
jured thereby — ^it  lays  the  foundation  for  the  introduction    of  the 
proof  of  all  the   circumstances  which  establish  that  contract,    the 
breach  it,  and  the  consequent  damage  to  Holliday.     And,  after  ver- 
dict, the  ccMirt  must  presume  that  every  fact,  necessary  to  establish 
each  of  these  specific  allegations,  was  found  by  the  jury. 

Dickinson,  Judge,  delivered  the  opinion  of  the  court: 

At  the  January  term,  1837,  an  opinion  was  delivered  in  this  case, 
reversing  the  judgment  of  the  court  below,  and  remanding  the  caoK 
for  ibrther  proceedings  to  be  had  therein  according  to  law.  At  the 
sane  term  the  counsel  for  the  defendant  in  error  filed  a  written  argv* 
ment  for  a  rehearing,  which  was  subsequently  granted,  and  the  case 
now  stands  in  the  same  attitude  as  if  no  opinion  had  ever  been  gives. 
The  points  in  controversy  have  been  elaborately  and  ably  argued  oo^ 
both  sides.    And  after  a  carefiil  review  of  the  whole  sslyect,  we  can* 
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not  perceive  any  sufficient  ground  for  a  reversal  of  the  opinion  hereto- 
fore given. 

That  opinion  proceeded  upon  the  principle,  and  was  based  upon  the 
fact,  that  the  defendant  in  error  is  not  entitled  to  recover,  because  he 
failed  to  show  that  he  possessed  any  interest  whatever  in  the  subject 
matter  of  the  suit.  And  that  the  receipt  adduced  upon  the  trial,  so 
far  from  proving  a  privity  of  contract,  expressly  estabished  a  legal  in- 
terest in  another,  and  therefoie  defeated  the  plaintiff  ^s  right  of  action. 
In  order  to  understand  the  points  that  are  raised  by  the  assignment  of 
errors,  it  is  necessary  to  consider  the  nature  and  character  of  the  ac- 
tion brought,  and  the  proof  that  the  plaintiff  below  adduced  on  the 
trial,  to  entitle  him  to  a  recovery.  The  action  is  in  case,  and  the  de- 
claration contains  three  counts. 

The  first  count  alleges,  that  ^^  Holliday  caused  to  be  delivered  to 
Sevier,  and  Sevier  accepted  and  received  from  him  a  certain  note  of 
hand,  made  by  one  Joshua  J.  Henness,  calling  for  one  hundred  and 
thirty-three  dollars,  to  bring  suit  on,  recover  and  collect  from  the  said 
Joshua  J.  Henness,  for  the  use  and  benefit  of  Holliday,  for  certain 
fees  and  rewards  to  him  the  said  Sevier  in  that  behalf.''  The  second 
count  states  that  ^  Holliday  caused  to  be  delivered  to  Sevier,  attor- 
ney as  aforesaid,  a  certain  other  note  for  one  hundred  and  thirty- 
three  dollars,  to  him  the  said  Ambrose  H.  Sevier^  being  such  attorney 
as  aforesaid,  in  a  reasonable  time  then  next  following  suit  brought  on 
it,  and  the  said  debt  of  one  hundred  and  thirty-three  dollars  as 
aforesaid  to  be  recovered  and  collected  of  and  from  the  said  Joshua 
J.  Henness,  for  the  use  and  benefit  of  said  Peter  Holliday,  for  cer- 
tain fees  and  reward  to  the  said  Ambrose  H.  Se^vier  in  that  behalf." 
That  Sevier  received  the  note,  and  undertook  to  sue,  recover  and  col- 
lect it,  but  did  not  bring  suit,  so  that  the  debt  was  lost.  The  third 
count  is  in  trover,  for  a  certain  other  note  for  $133,  made  by  Joshua 
J.  Henness,  the  proper  goods  and  chattels  of  Peter  Holliday. 

The  defendant  filed  a  general  demurrer  to  the  declaration,  which 
was  ovemded,  and  an  interlocutory  judgment  was  then  entered,  and 
a  writ  of  inquiry  awarded,  returnable  to  the  next  term  of  the  court. 
At  the  July  term  thereof,  1838,  on  a  motion  and  affidavit  filed  by  the 
plaintiff  in  error,  the  judgment  previously  rendered  was  set  aside, 
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and  he,  by  leave  of  the  court,  put  in  a  plea  of  not  guiltj,  upon  which 
issue  was  taken.  And,  on  the  trial  of  the  case,  the  plaintiflf  offered  in 
evidence  the  following  receipt:  "  Received  of  Peter  Holliday  one  note 
of  one  hundred  and  thirty-three  dollars,  against  Joshua  J.  Henness, 
drawn  in  favor  of  William  English,  this  the  14th  of  December,  1825* 

A,  H.  Sevier." 

To  the  introduction  of  this  receipt,  as  evidence,  the  defendant  ob- 
jected, but  the  court  overruled  the  objection,  and  it  was  permitted  to 
go  to  the  jury.  To  this  the  defendant  excepted;  and  thereupon  a 
verdict  and  judgment  were  given  for  the  plaintiff;  and  the  case  is 
now  brought  here  by  error  to  reverse  the  judgment  of  the  court  below. 
The  counsel  in  the  case  having  differed  in  regard  to  the  opinion  ex- 
pressed by  the  court  as  to  the  receipt,  the  court  then  stated  the  re* 
ceipt  was  evidence  conducing  to  prove  a  privity  of  contract  between 
the  plaintiff  and  defendant;  to  which  opinion  there  was  also  an  ex- 
ception taken  by  the  defendant.  He  then  moved  in  arrest  of  judg- 
ment, which  motion  was  overruled. 

The  defendant  below  is  charged,  as  an  attorney  at  law,  upon  a 
breach  of  contract  in  the  discharge  of  his  official  duty.  Before  the 
plaintiff  can  fix  his  liability,  he  must  allege  and  prove  a  valid  con- 
tract or  cause  of  action,  and  its  breach  and  violation  on  the  part  of  the 
defendant,  by  which  he  was  damnified.  These  facts  must  appear  up- 
on the  record,  or  necessarily  arise  by  presumption  or  intendment  of 
law.  An  attorney  is  not  liable,  in  the  discharge  of  his  official  duty, 
for  claims  put  into  his  hands  to  collect,  as  such  attorney,  unless  it  be 
shown  that  he  is  guilty  of  culpable  negligence  in  the  prosecution  •f 
the  suit,  whereby  the  plaintiff  has  lost  his  debt.  Nor  can  be  be  held 
liable  for  money,  collected  by  him  as  an  attorney,  unless  a  demand 
be  made  upon  him  and  he  refuses  to  pay  it  over,  or  remit  it,  according 
to  the  instructions  of  his  client.  Demand  and  refusal  are  indispensable 
to  the  plaintiff's  right  of  recovery.  And  so  it  has  been  ruled  in  this 
court,  in  the  case  of  Cummins  vs.  McLain  and  Badgettj  decided  during 
the  present  term.  To  entitle  the  plaintiff  to  recover  upon  the  two  first 
counts  of  his  declaration,  it  was,  therefore,  necessary  for  him  to  prove, 
upon  the  trial  culpable  negligence  by  the  attorney,  in  failing  to  collect 
theiiote  put  into  his  hands,  or  in  refusing  to  pay  it  o?er,  upon  demand, 
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after  collection.  These  facts  the  plaintiff  was  bound  to  prove,  or  the 
jury  were  not  warranted  in  finding  a  verdict  in  his  favor  Thej  maj 
arise  in  the  evidence  adduced  upon  the  trial,  or  they  may  be  inferable 
from  the  verdict  and  judgment  rendered  in  the  court  below,  provided 
the  plaintiff  has  set  out  in  his  declaration  a  good  and  valid  cause  of 
action. 

It  is  contended,  in  behalf  of  the  plaintiff  below,  that  all  the  defects 
in  the  declaration  are  cured  bj  the  defendant's  pleading  over  to  the 
action,  or  that  the  defects  are  of  such  a  character  as  are  remedied  bjr 
the  verdict,  or  by  the  statute  of  jeofails  and  amendments,  and  that  the 
court  below  rightly  admitted  the  receipt  in  evidence.  These  propo- 
sitions are  denied  by  the  plaintiff  in  error.  And  it  is  alleged  that  the 
declaration  contains  no  valid  cause  of  action ;  and  therefore  the  de- 
fects of  the  declaration  cannot  be  aided  by  a  verdict,  or  by  the  statute 
of  jeofails  and  amendments. 

The  whole  doctrine  upon  the  subject,  as  well  in  regard  to  what  de- 
fects are  cured  at  common  law,  and  what  by  the  statute  of  jeofaib,  is 
discussed  with  much  ability  and  learning  by  Sergeant  Williams,  in 
his  note  to  Stennel  vs.  Hogg^  1  Saund.  R.  328,  A.  B.  and  C.  The 
principle  there  laid  down  is,  "  that  where  there  is  any  defect,  im- 
perfection or  omission,  in  any  pleading,  whether  in  substance  or  form, 
which  would  have  been  a  fatal  objection  on  demurrer,  yet  if  the  issue 
joined  be  such  as  necessarily  requires,  on  the  trial,  proof  of  the  facts  so 
defectively  or  imperfectly  stated,  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  Judge  would  direct  the  jury  to 
give,  or  the  jury  would  have  given  the  verdict,  such  defect,  imper- 
fection or  omission,  is  cured  by  the  verdict." 

In  Spearts  vs.  Parker^  I  T.  R.  145,  Buller,  Judge,  said  ^^  after 
verdict  nothing  is  to  be  presumed  but  what  is  expreuly  stated  in  the 
declaration,  or  what  is  necessarily  implied  from  those  facts  which  are 
stated;"  that  is,  where  the  whole  is  stated  to  exist  the  existence  of  the 
parts  is  implied,  or  where  the  chain  is  alleged  to  exist,  the  existence 
of  the  component  links  will  be  implied  after  verdict.  And  this  doc- 
trine is  fully  sustained  by  all  the  authorities  upon  the  point. 

In  Addington  vs.  Allen,  in  the  Court  of  Errors  in  New^York,  the 
Chancellor  said,  '^  if  the  plaintiff  wholly  omits  to  state  a  good  title  or 
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cause  of  action,  even  by  implication,  matters  which  are  neither  stated 
or  implied  need  not  be  proved  at  the  trial,  and  there  is  no  room  for  in- 
tendment or  presumption ;  as  the  intendment  must  arise  from  the  verdict, 
when  considered  in  connection  with  the  issue  upon  which  it  was  given.'' 

The  rule  laid  down  by  Chief  Justice  Baron  Gilbert,  and  reiter- 
ated by  Lord  Mansfield,  and  approved  by  Chancellor  ELent,  in  17 
J.  B.  448,  is, "  if  any  thing  essential  to  the  plaintiflPs  action  be  not  set 
forth,  though  the  verdict  be  for  him,  he  cannot  have  judgment,  be- 
cause, if  the  essential  parts  of  the  declaration  be  not  put  in  issue,  tiic 
verdict  can  have  no  relation  to  it;  and  if  it  had  been  pat  in  issue,  ft 
might  have  been  found  false."  11  Wend.  R.  415.  And  Ld.  Mans- 
FiBLD  has  said,  **  that  a  verdict  cures  a  title  defectively  stated,  but  not 
a  defective  title." 

We  will  now  proceed  to  test  the  first  and  second  counts  in  the  de- 
claration by  the  authorities  and  principles  above  cited  and  laid  down. 
The  first  count  does  not  state  that  Henness  was  liable  on  the  note,  or 
that  it  contained  any  promise,  by  him,  to  pay  any  given  sum  of  money. 
It  omits  to  state  to  whom  the  note  was  payable,  and  it  does  not  show 
any  title  in  Holliday  to  the  note,  inasmuch  as  it  neither  stated  that 
it  was  made  payable  to  him,  or  endorsed  over  to  him,  or  delivered  to 
him  in  any  way  whatever.  And  it  is  questionable  whether  it  con- 
tains any  promise  or  undertaking,  by  Sevier,  to  sue  or  collect  the 
note,  either  expressed  or  implied.  It  fails  to  state,  in  legal  language, 
by  whom  the  fee  or  reward  was  to  be  paid  to  Sevier  for  the  collec- 
tion and  prosecution  of  the  suit.  As  to  the  allegation  ^  that  HoUiday 
caused  the  note  to  be  delivered  to  Sevier,  and  Sevier  received  it  to 
collect  for  the  use  and  benefit  of  Holliday,"  it  certainly  does  not 
amount  to  a  substantive  averment  that  Henness  was  liable  to  pay,  or 
that  Holliday  was  authorized  to  receive  the  money  when  collected. 
It.  may,  and  probably  does  show  the  object  of  the  parties  in  giving 
and  receiving  the  note,  which  was  to  bring  suit  upon  it;  but  it  is  not 
justly  inferable,  from  the  object  and  intention  of  the  parties,  that  the 
suit,  when  brought,  would  be  for  the  benefit  and  use  of  Holliday;  be- 
cause, in  law,  he  is  not  entitled  to  the  proceeds  of  the  note,  unless  he 
is  shown  to  be  the  legal  or  equitable  owner  of  the  note.  The  same 
averment  might,  with  equal  truth,  be  made  if  Holliday  possessed  him- 
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aelf  of  Ihe  note  bjr  a  fraud  or  by  a  tort.  There  is  no  title  to  the 
note  stated  in  Holliday,  nor  is  it  necessarily  implied  in  any  other  al- 
legation arising  upon  the  pleadings  or  verdict.  There  are,  in  our 
opinion,  no  facts  stated  which  could  not  be  proven,  without,  at  the 
same  time,  establishing  HoUiday^s  title  to  the  note,  or  to  the  proceeds 
of  it.  The  count  does  not  show  that  Holliday  was  payee,  endoraee, 
or  even  that  he  ever  had  possession  of  the  note;  and, therefore,  there  is 
a  total  omission  of  a  material  fact,  which  has  no  connection  with  any 
other  fact  alleged  or  found.  Is  there  not,  then,  something  essential 
to  the  plaintiff's  right  of  action  which  is  not  set  forth?  or  in  other 
words,  doeis  not  the  count  contain  a  statement  of  a  defective  title 
which  is  not  aided  by  verdict?  There  is  no  allegation  in  the  count 
that  the  note  was  due  at  the  time  of  bringing  the  suit,  or  at  the  time 
that  Holliday  caused  the  same  to  be  delivered  to  Sevier  for  collection; 
and,  consequently,  it  does  not  appear,  either  by  any  allegation,  or  by 
any  inference  from  the  verdict,  that  Henness  had  ever  become  liable 
to  pay  the  note,  at  all,  to  any  body.  And,  therefore,  a  failure  upon 
the  part  of  Sevier,  to  prosecute  the  claim,  or  to  collect  the  money, 
would  not  make  him  responsible,  if  the  individual  who  executed  the 
note  was  not  legally  bound  to  pay  it*  The  allegation  thai  Henness 
made  the  note,  calling  for  $133,  certainly  does  not  show  for  whose  ben- 
efit the  note  was  executed ;  nor  does  it  contain  any  express  or  implied 
promise  to  pay  the  same;  for  there  can  be  no  promise,  unless  there 
be  some  person  to  whom  that  promise  was  made.  The  expression, 
'^  calliiig  far  so  mticA,"  means  that  the  amount  mentioned  is  the  sum 
appearing  upon  the  face  of  the  note,  but  it  is  not  an  allegation  that 
such  sum  was  then  due  on  the  note.  Nor  does  it  show  to  whom 
due;  or  that  the  party  making  the  note  was  legally  bound  to  pay  it. 
The  second  count  is  still  more  radically  defective  than  the  first;  in 
fact,  it  scarcely  has  the  form  or  substance  of  a  count;  and  all  the  ob- 
jections that  lie  to  the  first  apply  with  increased  force  and  effect  to  the 
second  count,  and  show  it  to  be  totally  defective  in  stating  a  good 
cause  of  action.  The  question  then  recurs,  are  these  defects  aided 
or  cured  by  the  legal  presumptions  in  (avor  of  the  verdict  and  judg- 
ment, or  by  the  statute  of  jeofails  and  amendment?    If  the  view  we 

have  taken  of  the  subject  be  correct,  they  certainly  are  not;  for  they 
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are  not  such  defects,  imperfectioDS  oromissioDS  as  may  besapplied  bj  a 
verdict,  or  bj  the  statute,  because  thej  shew  a  defectiTe  title,  and  nai 
a  title  defectivelj  stated.  No  proof,  at/  the  trial,  can  make  good  a 
declaration  which  contains  no  ground  or  cause  of  action.  The  de- 
fects, contained  in  the  two  counts,  are  not  implied  in,  or  inferable 
from  the  6nding  of  the  jury,  or  from  any  allegation  contained  in  the 
declaration;  consequently,  they  are  destructive  of  the  plaintiflPs right 
of  action. 

The  receipt,  that  was  offered  in  evidence,  if  it  proves  any  thing,  cer- 
tainly tends  to  disprove  the  allegations  in  the  first  and  second  coonts. 
The  legal  inference  drawn  fitmi  the  counts,  if  they  warrant  any  con- 
clusion at  all,  is,  that  the  note  was  executed  by  Henness  to  Holiday, 
or  assigned  over  by  the  holder  to  him,  for  his  use  and  benefit.  The 
receipt,  adduced  upon  the  trial,  justifies  no  such  conclusion.  It  merely 
shows  that  Sevier  received  of  Holliday  a  note,  of  $133,  for  collectioD, 
against  Joshua  J.  Henness,  drawn  in  favor  of  William  EngEsh.  ft 
does  not  show  that  Holliday  was  the  owner  or  holder  of  the  note,  ft 
clearly  establishes  the  fact,  that  the  note  was  executed  by  Hennes, 
and  was  made  payable  to  Ekiglish,  and,  of  course,  he  was  the  legal 
owner  thereof,  and  entitled  to  the  proceeds  on  its  recovery.  It  proves 
possession  and  interest  in  another,  and  not  in  HoUiday,  becaose,  Eng- 
lish being  the  legal  owner  of  the  note,  the  presumption  is,  Chat  he 
had  the  possession  of  it,  and  was  entitled  to  the  proceeds  aAer  recov- 
ery. Then,  so  far  from  establishing  the  allegations  in  the  first  and  se- 
cond counts,  it  tends  to  disprove  and  contradict  them.  For  it  shows 
that  Holliday  had  no  interest  whatever  in  the  note;  and  if  diat  be  the 
case,  Sevier  could  not  be  held  answerable  to  him  for  a  breach  of  con- 
tract, in  failing  to  collect  it,  as  an  attorney.  The  introduction  of  the 
receipt,  as  evidence  to  sustain  Holliday's  right  of  action,  was,  there- 
fore, improperly  admitted  by  the  court. 

The  second  bill  of  exceptions  has,  in  our  opinion,  nothing  to  do  with 
the  question  now  before  this  court  If  the  receipt  was  evidence  fx 
any  purpose  at  all,  to  sustain  the  plaintiff's  declaration,  it  ought  and 
should  have  been  permitted  to  go  to  the  jury.  The  reason  assigned 
by  the  court  for  admitting  it  cannot  be  called  in  question,  or  have  aoy 
bearing  upon  the  case.    It  is  certainly  not  an  instruction  ^ven  to  die 
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jury,  DOT  does  it  appesu*  that  the  jurj  heard  it  It  is  merely  the  as- 
signiiig  of  the  reason  for  a  decisioa,  about  which  the  counsel  differed. 
The  admission  or  rejection  of  the  testimony  offered,  is  the  fact  to 
which  the  court  look,  and  not  the  reason  upon  which  it  is  predi- 
cated. 

The  party  will  not  be  allowed  to  prove  more  than  he  has  aHeged  in 
bis  declaration,  and  where  he  omits  to  allege  a  fact  essential  to  the  gist 
of  the  action,  and  which  is  not  involved  in  the  pleadings,  or  inferable 
iirom  the  finding,  he*  faik.to  show  a  good  cause  of  action;  and,  con- 
sequently, no  valid  judgment  can  be  pronounced  in  the  premises. 
The  court  below,  in  the  second  bill  of  exceptions,  in  the  opinion 
which  they  have  given,  state  that  ^^  the  receipt  was  evidence  condu- 
cing to  prove  a  privity  of  contract  between  the  plaintiff  and  defend- 
ant." No  privity  of  contract  was  alleged  in  the  declaration,  nor  is 
there  any  interest  averred,  which  raises  a  privity  of  contract.  For  it 
was  certainly  competent  for  Holliday  to  contract  with  Sevier  as  the 
agent  of  English;  and  in  such  case,  it  cannot  be  pretended  that 
there  could  be  any  privity  of  contract. 

The  two  counts  attempt  to  set  forth  a  contract,  but  wholly  fail  to  do 
BO  in  legal  fonn  or  effect,  and  they  do  not  disclose  any  privity  of  inte- 
rest which  makes  such  an  agreement. 

The  counsel  of  the  defendant  in  error  is  mistaken  in  supposing  that 
the  court,  in  their  previous  opinion  givevin  this  case  went  upon  the  sup- 
position that  the  action  was  founded  upon  the  receipt.  They  certainly 
intended  to  convey  no  such  idea.  The  opinion  proceeded  upon  the 
principle,  that  the  plaintiff  below,  having  failed  to  show  any  legal  or 
equitable  interest  in  the  note  or  its  proceeds,  he,  of  course,  could  not  be 
injured  or  damnified  by  a  breach  of  contract  on  the  part  of  the  defend- 
ant. Having  no  interest  in  the  note,  made  by  Henness,  he  could  sustain 
no  injury  by  Sevier's  failure  to  prosecute  the  suit  or  collect  the  money. 
Whatever  might  be  Sevier's  liability  on  the  receipt,  still,  Holliday 
could  claim  no  benefit  fit>m  it,  as  he  was  not  legally  or  equitably 
interested  in  its  proceeds.  The  argument  for  a  rehearing  assumes, 
as  its  basis,  that  Sevier  made  a  legal  and  valid  contract  with  Holli- 
day for  the  collection  of  the  note,  and  the  breach  of  this  contract 
constituted  the  gist  of  the  plaintiff's  action.     This  contract,  it  asserts 
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that  the  declaration  discloses,  and  that  it  is  legally  inferable  firom 
the  facts  alleged,  and  from  the  finding  of  the  jury  and  judgment  of 
the  court  below.  The  argument  assumes  that  to  be  true  which 
constitutes  the  question  in  issue  between  the  parties*  If  its  premifles 
be  once  granted,  its  conclusions  unquestionably  follow.  We  have  en- 
deavored to  controvert  the  position  that  there  is  any  legal  or  valid 
contract  disclosed  by  the  declsuration,  or  upheld  by  the  proof,  or  in- 
ferable from  the  verdict  and  judgment.  If  the  authorities  we  have 
cited,  and  the  reason  adduced  in  support  of  them,  be  correct,  dien 
the  two  first  counts  in  the  declaration  wholly  fail  to  establish  a  good 
cause  of  action;  and,  therefore,  the  plaintiff  bad  no  right  to  socceed 
upon  them.  The  third  count  is  in  trover  for  a  certain  other  note, 
for  $133,  made  by  Joshua  J.  Henness,  the  proper  goods  and  chat- 
tels of  Peter  Holliday.  In  form,  trover  is  a  fiction,  says  Lord  Maks- 
FBBLD,  but  in  substance,  it  is  a  remedy  to  recover  the  value  of  a 
personal  chattel  wrongfully  converted  by  another  tp  his  own  use. 
The  injury  lies  in  the  conversion,  which  is  the  gist  of  the  action;  and 
it  is  for  the  recovery  of  damages  to  the  value  of  the  thing  converted. 
To  entitle  the  plaintiff  to  recover,  two  things  are  necessary:  First, 
property,  either  general  or  special,  in  the  plaintiff;  and,  secondly, 
wrongful  conversion  by  the  defendant.  The  conversion  may  be, 
first,  by  a  wrongful  taking  of  the  thing  converted,  or  by  an  lUegal 
assumption  over  it,  or  by  a  wrongful  detention*  Bacon  Ab.  Trover^ 
jB;  2  Saunders  47,  e.  n.  /.;  Pay  tie  vs.  Doe^  1  T.  jR.  56;  1  Chit. 
Plead.  148,  51  52,  53.  Title  in  another  is  a  good  defence  to  de- 
feat the  action  of  trover.  Whatever  shows  either  a  want  of  title  in 
the  plaintiff,  upon  general  issue,  or  disproves  conversion  by  the  de- 
fendant, will  defeat  the  action;  and  this  position  is  sustained  by  all 
the  authorities.  Kennedy  vs.  Strongs  14  J.  R.  128;  Schumerham 
vs.  Van  Vecklenburg,  11  J.  fi.  529;  3  Slarkie  1487;  2  Sound.  47, 
873,  and  9;  7  T.  R.  12-  The  declaration,  in  trover,  should  state 
that  the  plaintiff  was  possessed  of  the  goods  as  his  own  property,  and 
that  they  came  to  the  possession  of  the  defendant  by  finding.  The 
omission  of  the  former  words  is  not  material  after  verdict,  and  the 
finding  is  not  traversable.  The  count,  in  the  declaration  now  under 
consideration,  would  certainly  be  fatally  defective  upon  a  general  de- 
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marrer,  for  it  wholly  fails  to  state  that  the  plaintiff  was  possessed  of 
the  note,  as  of  bis  own  property,  or  that  it  came  to  the  possession  of 
the  defendant  by  finding.  It  is  probable,  however,  that  these  defects 
are  cured  ader  verdict*  And  so  we  have  regarded  them  in  the  pre- 
sent instance.  The  plaintiff,  in  the  action,  has  wholly  failed  to  sap- 
port  this  count,  because  the  evidence  introduced  upon  the  trial  dis- 
proves his  title  to  the  note,  and  clearly  establishes  the  interest  in 
another. 

It  is  certainly  true,  as  has  been  argued  by  the  counsel,  that  every 
legal  inference  and  presumption  will  be  indulged  in  by  this  court 
which  the  pleadings  and  proof  will  warrant  in  favor  of  the  verdict 
and  judgment  below.  But  where  there  is  no  basis  to  rest  such  pre- 
sumptions upon,  they  are  wholly  inadmissible.  For  where  the  aver- 
ments, in  the  declaration,  do  not,  in  themselves,  show  a  sufficient  title 
in  the  plaintiff,  no  proof  adduced  upon  the  trial  will  supply  such  omis- 
sions, nor  can  they  be  aided  or  supplied  by  verdict  and  judgment. 
In  such  cases  there  is  no  room  for  the  indulgence  of  presumptions.  In 
the  case  before  us,  the  defendant  below  was  certainly  not  guilty  of  a 
conversion,  because  he  has  not  assumed  to  exercise  any  illegal  owner- 
ship over  the  note.  Nor  has  the  plaintiff  been  injured  in  the  slight- 
est degree,  by  his  conduct  in  regard  to  that  matter,  whatever  it  may 
be.  The  introduction  of  the  receipt,  by  the  plaintiff,  according  to 
our  construction  of  it,  clearly  proves  possession  and  title  in  another; 
which  unquestionably  defeats  his  own  right  of  action.  Where  the 
plaintiff  possesses  no  title,  the  defendant  cannot  be  held  bound  to  him 
for  an  unlawful  conversion.  This  being  the  case,  it  necessarily  fol- 
lows that  the  plaintiff,  by  his  own  showing,  has  no  right  to  recover  on 
his  count  in  trover.  The  judgment  of  the  court  below  must  there- 
ibre  be  reversed;  and  leave  given  the  parties  to  amend  their  plead- 
ings, if  asked  for. 
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An  agreement  between  a  judgment  creditor  and  bis  judgment  debtor^  tbac  a  writ  of 
garnishment  upon  the  judgment  shall  not  issue  against  a  person  indebted  to  t2ia 
debtor,  is  a  mere  nudum  pactum;  and  if  it  were  not,  it  wonJd  be  no  grosiid  Ibr  a 
dismissal  of  the  suit. 

In  a  suit  commenced  by  writ  of  garnishment  under  the  Territorial  statate,  the  plain. 
tiff  had  the  right  to  deny  the  truth  of  the  answer,  and  to  empannel  a  jury  to  tty  d^e 
issue  so  made  up. 

Consequently  an  action  of  garnishment  does  not  go  off,  like  an  injunction,  on  the 
coming  in  of  answer;  nor  can  the  defendant  move  to  dismiss  on  its  coming  in. 

If  the  answer  of  the  garnishee  disclose  funds  and  available  means  placed  in  his  bands 
by  one  of  the  judgment  debtors,  for  the  purpose  of  paying  off  the  same  debt,  it  is 
snflicient  to  charge  the  garnishee. 

Levying  an  execution  on  the  property  of  a  judgment  debtor  is  no  satiafaction,  where 
the  property  does  not  remain  in  possession  of  the  Sheriff,  but  is  ra^deliverecl  to  the 
defendant  on  his  giving  a  delivery  bond. 

And  a  levy  upon  the  property  of  one  defendant  is  no  satisfaction  as  to  his  co-defend- 
ant.   Nothing  but  actual  satisfaction  releases  the  co-defondant. 

And  such  a  levy  upon  the  property  of  one  defendant  cannot  be  set  up  as  a  defence  in 
an  action  of  garnishment  against  the  debtor  of  the  co-defendant. 

The  reception  by  the  officer  holding  the  execution,  of  bank  notes,  ^.,  to  the  full 
amount  of  the  execution,  from  one  defendant,  is  no  defence  to  a  peraoo  gamiaheed 
as  debtor  of  a  co-defendant,  unless  the  plaintiff  authorized  the  receipt  of  such  foods, 
or  accepted  them  after  they  were  received  ;  because,  otherwise,  it  was  no  actual 
satisfaction. 

The  true  rule  is,  that  where  a  levy  under  execution  is  made  upon  personal  property  of 
sufficient  value  to  satisfy  the  execution,  and  the  property  so  seixed  does  not  again 
come  to  the  possession  of  the  debtor,  the  levy  is  a  satisfaction,  as  to  that  debtor,  and 
as  to  him  only.    But  if  the  debtor  again  receive  the  goods,  there  is  no  satiafeeiioo. 

The  satisfaction  dates  from  the  time  of  the  levy.  So  long  as  the  property  remains  in 
the  hands  of  the  Sheriff,  or  in  cuMtodia  legU,  the  debtor  has  the  general  property  in 
it,  with  which  he  does  not  part  until  the  sale,  for  until  then  it  is  possible  that  he 
may  again  take  the  "property. 

Actual  satisfaction  by  sale  of  one  defendant's  property  is  a  satisfection  as  to  other 
defendants. 

No  matter  of  defence,  arising  after  action  brought,  can  be  pleaded  in  bar  genemU§ ; 
but  only  in  bar  of  the  further  maintenance  of  the  suit.  If  it  arise  after  issue  joined, 
it  must  be  pleaded  puis  darrein  continuance. 

The  garnishee,  upon  answering,  might  produce  in  court  the  goods,  moneys,  credits 
and  effects  in  his  hands,  and  claim  to  be  discharged  with  costs. 

If  he  failed  in  this,  and  the  court  ordered  him  to  proceed  and  collect  the  notes,  ae- 
counts,  receipts,  &c.,  in  his  hands,  and  he  made  no  objection  to  such  order,  he  cooid 
be  subsequently  ruled  to  account;  and  if  such  rule  being  made  he  rendered  no  ac 
count,  nor  discharged  himself  from  liability  by  showing  that  he  could  not  collect  the 
debts  in  his  hands,  the  court  was  right  m  decreeing  against  him  for  the  whole 
amount  of  evidences  of  debt  before  then  admitted  to  be  in  his  hands. 

Absent,  Ringo,  Chief  Justice. 
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'  This  suit  was  commenced  in  Hempstead  Circuit  Court,  by  filing  a 
bond  for  costs,  and  issuance  of  a  writ  of  garnishment  by  Bradley. 
The  original  writ  of  garnishment  was  issued  on  the  6th  of  January, 
A.  D.  1835,  and  not  being  served,  an  alias  writ  was  issued  on  the  7th 
August,  1835,  which  was  duly  senred. 

The  substance  of  the  alias  writ  is,  that  Bradley,  on  the  21st  of 
November,  A.  D«  1835,  in  Hempstead  Circuit  Court,  had  recovered 
judgment  against  Joshua  T.  Walker,  Simon  T.  Sanders,  and  James 
W.  Walker,  for  $7,144  70  cts.,  debt,  and  $208  38  damages,  and 
costs  of  suit,  amounting  to  $100:  that  said  judgment  remains  in  fidl 
'orce,  &c.,  in  no  way  reversed,  vacated  or  satisfied:  that  having 
cause  to  believe  that  James  H.  Walker  is  indebted  to  the  defendants, 
individually  or  collectively,  and  has  in  possession  their  goods,  chattels, 
&c.  And,  therefore,  the  writ  commanded  James  H.  Walker  to  be 
summoned  to  appear  and  answer  what  might  be  objected  against 
bim. 

At  the  return  term  of  the  writ  Bradley  filed  his  interrogatories.  At 
the  same  term  the  garnishee  filed  his  motion  to  qxiash^  dismiss,  and  set 
aside  the  proceedings  in  the  case,  because  they  were  unauthorized  by 
Jaw,  illegal  and  irregular;  and  also  because  they  were  contrary  to  an 
express  written  agreement,  entered  into  between  Bradley,  by  his 
agent  Trigg,  and  Joshua  T.  Walker,  which  agreement  is  set  forth  in 
the  motion.     The  motion  was  overruled. 

On  January  30, 1837,  the  garnishee  filed  his  answer  to  the  inters- 
rogatories.  He  admitted,  that  when  the  writ  was  served,  he  had  in 
his  hands  sundry  notes,  accounts,  and  receipts,  placed  in  his  hands  by 
Joshua  T.  Walker,  one  of  the  defendants,  for  the  purpose  of  paying 
off  the  judgment  aforesaid,  and  amoanting,  in  aU,  to  the  sum  of 
3,290  76  cts.,  a  schedule  whereof  is  made  part  of  the  answer,  and  on 
which  about  two  hundred  dollars  had  been  collected  by  bim — and 
denying  any  other  indebtedness,  or  the  possession  of  any  other  goods, 
&;c.,  of  any  of  the  defendants. 

At  April  term,  1837,  an  order  was  made  that  the  sum  of  one  thou- 
sand dollars,  paid  to  Bradley's  agent  by  the  garnishee,  should  be  con- 
sidered as  a  payment  in  discharge  of  the  original  judgment  to  that 
amouiit,  and  as  so  much  in  exoneration  of  the  garnishee;  and  that 
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the  gami^ee  should  proceed  to  coUect  the  debts  admitted  Iq  his  an- 
swer to  be  doe. 

At  the  October  term,  1838,  the  defendant  again  moved  to  dismiss 
the  suit,  on  the  ground  that  the  whole  debt,  interest,  and  costs,  had 
been  paid  bj  and  collected  of  James  W.  Walker. 

At  April  term,  1839,  on  motion  of  the  plaintiff,  the  garnishee  was 
ordered  to  account  forthwith,  before  the  court,  for  the  amount  of  mo- 
ney by  him  received,  the  goods,  chattels,  credits,  or  effects  of  the  de- 
fendants; a  true  copy  of  which  order  was  served  on  the  garnishee: 
and  at  the  same  term  the  motion  to  dismiss,  fiiled  at  the  previous  term, 
was  overruled. 

At  the  same  term  the  garnishee  Bled  his  motion  and  affidavit,  to  set 
aside  the  rule  entered  against  him:  the  nK>tion  is  to  set  aside  the  role 
requiring  him  to  account.  The  affidavit  states  that  on  the  original 
judgment  an  execution  issued  to  Sevier  county,  on  the  25th  of  Feb., 
1836,  which  was  executed  by  levying  on  eight  slaves  of  James  W. 
Walker:  that  a  delivery  bond  for  said  slaves  was  given:  that  on  June 
13th,  1836,  another  execution  issued  in  like  manner  to  Sevier  county, 
against  the  original  defendants  and  the  security  in  the  delivery  bond, 
which  was  executed  by  levying  on  eight  negroes,  of  sufficient  value  to 
command  the  amount  of  judgment,  interest,  and  costs :  that  on  the  4th  of 
May,  1837,  another  execution  issued  to  Sevier  county  against  the  de- 
fendants and  said  security,  commanding  the  Sheriff  to  sell  the  negroes 
levied  on,  and  that  the  Sheriff  of  Sevier  county  certified  on  said  exe- 
cution that  the  same  was  satisfied:  that  on  the  8th  February,  1838, 
another  execution  issued  to  Sevier  county,  against  the  defendants  and 
security,  on  which  the  same  sheriff  returned  that  the  same  was  wboUy 
paid,  and  that  he  had  the  same  ready  to  pay  over  on  demand.  The 
affidavit  further  states  that  the  affiant  has  been  informed,  and  believes, 
that  a  suit  is  pending  in  Sevier  Circuit  Court  against  the  Sheriff  for 
the  money  so  collected  and  received  of  James  W.  Walker  in  fiill  of 
said  judgment  and  recovery.  The  affidavit  refers  to  the  several  exe- 
cutions stated  to  have  issued,  and  they  are  brought  up  here  as  part  of 
the  record.  They  show  levies,  and  the  taking  of  a  delivery  bond,  as 
alleged  in  the  affidavit,  and  on  the  venditioni  exponas,  which  issued 
for  $7,144  70  cts.  debt,  and  |303  38  damages,  and  costs,  subject  to 
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a  credit  of  $3,014,  paid  on  January  1,  1835,  as  bj  endorsement  on 
previoas  writs,  and  on  which  is  endorsed  a  further  credit  of  $1,000 
paid  to  Trigg^  agent  of  Bradley^  and  ordered  to  be  credited  on  the 
record  as  before  mentioned,  the  Sheriflf  of  Sevier  county  returned  that 
James  W.  Walker  "  produced  to  him  the  receipt  of  the  agent  of 
Bradley  for  a  draft  on  E.  My  rick  for  $2,000,  which  is  herewith  re- 
taro^;  and  that  said  Sheriff  tendered  said  receipt,  together  with  the 
«Qm  of  $3^039  01,  the  residue  due  on  the  execution,  to  Hubbard,  at- 
torney for  Bradley,  in  Tennessee,  Mississippi,  Alabama,  Louisiana  and 
United  States  Bank  notes,  silver,  and  one  copper  cent,  all  which  Hub- 
bard refused  to  jeceive  and  accept  as  a  payment  of  the  executioQ, 
alleging  that  he  would  receive  nothing  but  gold  and  silverin  pay- 
ment." 

The  same  return  was  made  on  the  last  execution  issued. 

At  November  term,  1839,  the  death  of  James  W.  Walker,  one  of 
ihe  original  defendants  was  suggested  and  admitted;  and  the  motion 
to  dismiss  was  overruled;  and  the  record  then  proceeds  to  state,  that 
^  it  appearing  to  the  court  that  the  said  James  H.  Walker  has  paid 
H.  the  sum  of  $1,000  to  the  said  Bradley,  admitted  by  the  said  James 
to  be  in  his  hafids,  money  of  the  said  Joshua  T.  Walker,  and  that  there 
remcnns  in  (he  hands  qf  the  said  Jame9  fl.  Walker  the  sum  of  $2,290 
76  cts.,  admitted  by  him  to  be  in  his  hands,  moneys  of  said  J oshufei 
T.,  and  he  having  failed  to  account,  under  the  rule  heretofore  entered 
in  this  case;  therefore,  on  motion  of  Bradley,  it  is  considered  that  he 
have  and  recover  of  said  James  H.  Walker  the  sum  of  $2,290  76 
ets.,  the  residue  of  the  moneys  so  by  him  admitted  as  aforesaid;  and 
that  said  James  H.  Walker  recover  of  Bradley  his  costs." 

Trimble,  for  plaintiff  io  error: 

The  counsel  for  the  defendant  in  error  will  contend  that  the  Cir- 
cuit Ck>urt  could  enter  no  judgment  against  the  garnishee,  he  having 
filed  an  answer  according  to  law,  and  the  prayer  of  the  plaintiff, 
(Bradley,)  in  his  allegations  and  interrogatories,  unless  said  garnishee 
had  failed  or  refused  to  answer,  or  had  not  answered  fully;  for  it  is 
only  on  one  or  the  other  of  the  foregoing  failures  of  the  garnishee 

that  the  court  can  proceed  to  judgment.    But  in  this  case,  the  gami-^ 
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sbee  having  answered 9  and  in  his  answer  tendered  the  nxmey^  cre- 
dits, and  effects  in  his  hands,  to  the  court,  he  was,  bj  the  statnte,  eo- 
titled  to  an  immediate  discharge,  with  costs.  The  statute,  gtnng 
this  remedj,  is  special,  and  in  derogation  of  the  oommon  law,  and, 
therefore,  must  be  strictly  pursued.  9  Ltm  Lihrary  695-6.  Its  prt- 
visions  ought  not  to  be  extended  beyond  the  manifest  and  expre«ed 
intention  of  the  Legislature.  Jn  cases  where  the  garnishee  aofiweis, 
and  tenders  the  goods,  chattels,  &c.,  &c.,  to  the  court,  as  in  tiiiBcasei 
he  is  entitled  to  a  discharge.  Old  Digest^page  347,  Sec*  93.  Again, 
the  judgment,  which  the  statute  authorized  the  court  to  render 
against  the  garnishee,  is  a  penalty  which  attaches^  where  he  (a3s  or 
re&ses  to  answer,  or  does  not  answer  fully;  (t&.)  and  this  is  an  addi- 
tional reason  why  the  statute  should  be  stdctly  construed. 

In  this  case  the  answer  is  made  so  that,  in  this  respect,  the  garni- 
shee is  not  liable  to  the  penalty  of  a  judgment  against  him,  for  fail- 
ing or  refusing  to  answer.  He  is  not  liable  to  the  penalty  of  a  judg- 
ment against  him  for  not  having  answered  YuUy,  because  there  ia  bo 
allegation,  or  even  suggestion,  that  the  answer  is  not  fall*  Digttij 
p.  347,  Sec.  93. 

It  is  admitted  by  the  counsel  for  the  plaintiff  in  error,  thai  where 
tjhe  garnishee  answers,  but  does  not  produce  the  goods,  chottebj^Kn 
&c.,  to  the  court,  he  would  not  be  entitied  to  his  discbaige,  wM^ 
costs,  and  the  court  might  enforce  their  production  by  attaduneot, 
fimnded  upon  an  order  on  the  garnishee  to  produce  the  goods,  Im^ 
&c.,  but  could  render  no  judgment  against  him,  either  for  the  amooBt 
of  the  original  judgment,  or  for  a  sum  equal  to  the  value  of  the  goods, 
dec,  &c.,  in  the  hands  of  the  garnishee. 

In  this  case.  Walker,  the  garnishee,  has  not  been  guilty  of  any  de- 
fault that  would  authorize  a  judgment  agakist  him,  and  having  answered 
and  there  being  no  allegation  that  the  answer  is  not  full,  the  law  does 
not  warrant  a  judgment  against  him,  for  the  value  of  the  goods^  &c., 
&c.,  in  his  hands.  The  law  does  not  authorize  such  a  judgment 
under  any  circumstances,  where  there  is  an  answer  foil;  but  if  it  did, 
can  the  court  render  such  a  judgment  without  the  intervention  of  a 
jury,  to  ascertain  the  value  of  the  goods,  chattels,  credits  and  efllecU 
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in  the  hands  of  the  garnishee?    In  this  case,  what  was  the  vidtte  of 
the  notes  and  accounts  in  the  hands  of  the  garnishee? 

The  subsequent  order  of  the  oe»irt,  directing  the  garnishee  to  pnh 
ceed  to  collect  and  account  at  the  next  term,  and  the  order  at  the 
April  term,  1839,  to  acoount,  forthwith,  to  said  (^rt,  were  totaUj  ueh 
aathorized  by  the  statote,  and  were  coram  non  judice.  The  loss  of 
which  is  made  the  grounds  and  foundation  of  the  judgment  subse- 
qvently  rendered  agaitKt  Walker,  the  garnishee. 
•  Second*  In  the  second  place,  the  counsel  for  the  plaintiff  in  error 
would  urge  that  the  original  judgment  on  which  thjg  proceedings  against 
him  are  iounded,  had,  before,  and  at  the  time  of  the  rendition  of  judg- 
ment  against  him,  been  paid,  discharged,  and  satisfied.  First,  it  was 
paid,  as  is  evidenced  by  the  return  of  Wm.  White,  Sheriff  of  Sevier 
county,  on  the  third  and  fourth  execution  issued  from  the  Hempstead 
Circuit  Court,  and  which  came  to  his  hands,  as  Sheriff,  io  be  exeeu* 
ted:  10  Wheaiom  346,  7,  and  8;  1  Burr.  457;  4  DalL  335;  6  Tarn- 
ion  79, 80,  81,  4*c»  If  it  be  considered  as  a  case  of  acceptance  of 
bank  notes,  to  the  credit  of  the  original  defendants,  the  case  of  10 
Wheaton  346*7,  will  govern  this  case,  as  well  as  of  actual  payment. 
Second,  the  original  judgment  had  been  discharged  by  a  levy  on 
goo^,  &c.,  sufficient  to  satisfy  the  execution,  see  12  «/.  R.  307,  Hoyt 
vi.  Hudson;  4  Caaf.  417,  Ex  parte  Lawrence^  where  the  court  saj 
that,  a  levy  on  personal  property,  sufficient  to  satisfy  the  execution, 
operates,  per  se,  as  an  extinguishment  of  the  judgment;  see  also 
Clark  vi.  Wtlhersy  3  Ld.  lOym.  1073;  7  Caw.  31,  where  the  principle 
of  (he  case,  ex  parte  Lawrence^  is  recognised  and  affirmed.  Suppose 
an  action  of  debt  had  been  brought,  the  former  levy  would  havie  been 
a  good  defbnce,  if  pleaded.  7  Cow^  315.  G^ds  taken  in  execution 
are  in  the  custody  of  the  law;  3  Wend.  478,  and  tiie  cases  there  dfed* 
When  goods  sufficient  to  satisfy  the  judgment  are  seized  oaji.  fa. 
the  debt  is  discharged,  &c.  4  Mass.  R.  403;  9  /.  R.  98;  where 
Holt, Chief  Justice,  is  quoted:  ^^  where  the  Sheriff  levies  on  goods 
to  the  value  of  the  debt,  the  defendant  is  discharged,  whatever  may 
beoome  of  the  goods,  &c."  See  ako,  3  Pickering  590;  see  also,  1 
Salk.  399,  dark  vs.  Welhers;  7  J.  R.  436,  RmL  vs.  Pryar  and 
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Stoats,'  6  Wend.  562,  Woods  vs.  Torrey;  8  Com.   194^  OrOorio  Baa^k 
vs.  HallU. 

If  debt  had  been  brought  od  the  original  judgment,  a  plea  oflevj, 
or  payment,  would  have  been  good:  2  Ld.  Raynu  1072;  7  Cow.  315; 
and  what  would  have  been  a  good  plea  for  the  original  defendants 
would  discharge  the  gambhee — he  having  brought  the  matter  before 
<he  Circuit  Court,  in  his  affidavit,  by  way  of  an  amended,  or  addi- 
tional answer?  The  garnishment,  in  this  case,  is  as  a  suit  brought  oa 
the  original  judgment;  and  the  appropriate  mode  of  defence  is  by 
answer. 

By  taking  the  forthcoming  and  delivery  bond,  mentioned  in  the 
retail  on  the  first  execution,  there  was  a  satisfaction  of  the  original 
judgment  and  execution.     1  Marsh.  20,  21. 

A  sheriff,  with  one  execution  in  his  hands,  is  the  legal,  general,  and 
pubUc  agent  of , the  plaintiff  to  collect,  and  had  a  right  to  take  bank 
paper  in  payment  and  satisfaction  of  the  debt,  in  the  absence  of  any 
instructions  by  the  plaintiff  to  the  contrary.  Bank  paper  is  the  ordi- 
nary currency  of  the  country,,  the  representative  of  money,  and 
nnifondy  paid  and  received  as  such.  10  Wheaton  346,  and  the  eases 
there  cited. 

The  general  authority  of  an  attorney  ceases  with  the  judgment, 
or,  at  least,  with  the  issuing  of  an  execution:  8  J.R.  361 ;  10  J.  R. 
321 )  and  it  would  seem  that  the  agency  of  the  Sheriff  begins  where 
the  authority  of  the  attorney  ceases. 

It  is  in  the  discretion  of  the  court  to  receive  a  plea.  Puis  iarrtin, 
continuance^  after  more  than  one  continuance  after  the  time  of  the 
matter  of  tlie  plea  arises,  and  putting  in  the  plea.  1  Chitty  456;  5 
Bacon  Htle  Pleas  and  Pleading,  (2)  pages  143,  144;  10  J.  R.  161^ 
Jllorgan  and  Smith  vs.  Dyer. 

PiKX,  Contra: 

The  fifit  position  assumed  here  by  the  plaintiff  in  enor  is,  that  m 
such  writ  of  garnishment  was  by  law  authorized  to  be  issued.  Not 
knowing  upon  what  ground  this  position  rests,  we  shall  merely  refer 
the  court  to  that  section  of  the  act  of  November  7,  1831,.  placed  in 
Territorial  Digest  as  sec.  89  of  judicial  proceedings,  p.  346;  which 
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aathorizos  precisely  such  a  writ  to  issue^  in  preciseiy  each  a  case  as  lb« 
present  The  writ  fidlows  the  language  of  the  statute  as  literally  as 
could  possibly  be  done,  and  shows  upon  its  face  e^ery  fect^  and 
oontaina  every  arerment  and  recital  necessary  to  constitute  a  valid^ 
legal  writ. 

It  is  assigned  for  eiror  that  the  court  below  refused  to  dismiss,  quash 
aad  set  aside  the  proceedings,  on  the  first  motion  of  the  plaintiff  in  ef^ 
ror,  made  at  the  return  term.  A  bare  statement  of  the  grounds  on 
which  the  motion  was  predicated,  will  demonstrate  the  iiitiltty  of  this 
assignment  of  error.  The  grounds  were,  that  the  writ  was  unauthor- 
ised by  law,  illegal  and  irregular.  It  was  authorized  by  law^  and 
every  way  formal,  and  even  with  the  strictest  regard  to  technical  eoD* 
actness.  The  further  ground  was,  that  the  issuance  of  the  writ  of  gar- 
nishmecit  was  contrary  to  an  agreement  in  writing,  between  the  credi- 
tor by  bis  agent,  and  one  of  the  original  defendants.  I  will  not  waste 
time,  in  offering  argument  or  producing  authority,  to  show  that  thi» 
cedd  not  be  a  ground  for  a  motion  to  quash,  set  aside,  and  dismiss* 
The  argument  as  set  forth  is  a  mere  nude  pactj  and  if  it  were  not,  it 
was  never  before  heard  that  such  matter  was  made  the  foundation  of 
such  a  motion. 

It  is  also  assigned  for  error  that  the  coort  below  did  not  dismiss  the 
proceedings  upon  the  fiUng  of  the  answer;  but  it  does  not  appear 
that  any  motion  to  that  end  was  made — and  if  there  had  been,  the 
court  could  not  have  sustained  it— because  an  action  of  garnishment 
does  not  go  off,  like  an  injunction,  on  the  filing  of  an  answer  to  in* 
tervogatories^  but  by  statute  the  plaintiff  has  t|;ie  right  to^eny  the  truth 
of  the  answers,  and  empannel  a  jury  to  try  the  issues  raised.  In  the 
present  case  the  answer  was  sufficient  to  charge  the  garnishee— «for 
be  showed  fonds  and  available  means  placed  in  his  hands  by  one  of 
Ibe  judgment  debtors  for  the  express  purpose  of  paying  the  very  debt 
for  which  he  wlas  gamisheed. 

The  residue  of  the  grounds  assigned  for  error,  present  the  isolated 
question  arising  out  of  the  fact?  appearing  in  the  motion  and  affidmt 
of  the  garnishee,  filed  at  April  term,  1839^  The  facts  upon  which 
Ibis  qaestioD  of  law  depends,  are,  briefly,  as  follows: 

Tbe  wdt  of  gamishmtiot  ismed  January  6,  1835 — the  alias  writ, 
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August  7, 1835,  upon  a  jodgment  obtained  November  21, 183  •  On 
the  30th  January,  1837,  the  ansvrer  to  interrogalories  was  filed.  On 
the  35th  Febraary  an  execotm  on  the  originai  judgment  was  levied 
on  negroes  of  one  of  the  defendants,  of  sufficient  value  to  pay  the 
debt,  and  a  delivery  bond  taken.  June  13,  1836,  an  executiDn  is- 
sued on  the  delivery  bond,  which  was  in  like  manner  levied.  On  4th 
May,  1837,  a  venditioni  exponas  issued,  and  was  returned  satisfied  by 
receipt  of  plaintiff  for  part,  and  by  bank  notes  of  diflferent  kinds,  silver, 
and  one  cent^  received  by  the  Sheriff  ibr  the  rendue,  all  which  the 
plaintiff's  attorney  had  refused  to  receive. 

The  question  of  law  is,  whether  a  levy  made  upon  property  at  the 
judgment  debtor,  under  execution  against  him,  is  a  discharge  of  a  gap- 
hishee,  against  whom  proceedings  had  been  instttnted  prior  to  anuig 
out  the  execution;  and  whether,  while  he  admits  his  indebtedness  to 
the  judgment  debtor,  he  is  entitled  to  be  relieved  from  accounting, 
and  to  have  the  proceeding  agatast  himself  dismissed,  upon  motioD 
and  affidavit  alleging  these  facts?  The  further  question,  whelher  the 
fhct  of  the  receipt  by  the  Sheriff  on  the  execution,  of  bank  notes, 
which  are  not  a  legal  tender,  and  which  the  plaintiff  has  reibsed  to 
receive  in  satisfaction,  operates  a  discharge  of  the  garnishee  from  lia- 
bility to  account,  and  autboriaes  him  to  demand  a  dismissal  of  the 
gamishmeot,  is  involved  in  the  first  question,  and  amounts  to  the  aaose 
tiring. 

Let  us  examine  then,  first,  as  to  the  effects  upon  the  rights  and  In- 
biliti^  of  the  garnishee  of  a  levy  so  made;  and  of  such  a  paymeat 
asade  to  the  Sheriff:  and  second,  as  to'the  proper  method  of  taking 
adhrantage  of  it  by  the  garnishee. 

First,  as  to  the  levy  and  payment.  The  third  resolution  in  Clerk  at* 
Wiihersj  1  Salk*  332,  is  that  upon  levy  under  an  executkm,  where  cbe 
Sheriff  returned  that  he  had  seissed  goods  to  the  value  of  the  execu- 
tion, but  they  remain  in  his  hands  for  want  of  buyers,  the  defesdaot 
is  discharged,  because  the  plaintiff  having  made  his  election,  and  the 
defendant's  goods  being  taken,  no  further  remedy  could  be  had  against 
the  d^fendltnt,  but  against  the  Sheriff  only. 

The  same  case  is  much  more  fully  repoitediin  0  Mod.  SM^  wImm 
it  ii  said,  that  the  case  having  been  twice  solemnly  ai^ed  mt  the  lar, 
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the  coust  a  second  time  affirmed  the  judgment  Bj  the  whole  court 
it  wa»  declared  that  the  defendant  was  discharged  of  the  debt,  bj 
seizttte  of  goods  to  the  value,  and  might  plead  that  matter  in  dis- 
charge; and  if  the  moDey  had  been  levied  by  sale  he  might  do  k* 
And  for  this  they  referred  to  Langdrew  vs.  Wallace^  I  Lutio.  588, 
which  see  as  Lavl^don  9^.  Wattis^  1  IaUw.  by  Wik.  18L  And  that 
if  the  money  be  not  levied,  but  goods  to  the  value  seized,  he  might 
plead  that  his  goods,  ad  valmiiamy  &c.,  were  seized*  Goitld,  Jr, 
further  quoted  as  law  a  case  of  debt  on  bond  in  which  two  were  joint- 
ily  and  severally  bound,  against  one  of  the  obligors,  who  pleaded  a 
judgment  against  his  co-obligor,  and  a  Ji.  fa.  thereon,  aivl  goods 
seized  to  value,  and  no  return  made;  and  it  was  ac^wlged  that  if  the 
former  action  were  against  himself^  it  bad  been  a  good  plea,  but  the 
doubt  was  because  it  was  against  another.  See  the  case  thus  referred 
to,  as  Dt/ke  vs.  J\Sercer\  2  Shower^  394.  And  see  also  Clerk  vf.  WiA- 
er$i  reported  nearly  as  in  6  JiSod.  in  lA.  Raj/m*  1072. 

Some  of  the  decisions  have  gone  so  far  as  to  hold  that  after  a  levy, 
the  general  property  in  the  goods  no  longer  remains  in  the  debtor. 
This  notion  seems  to  have  been  founded  on  the  case  of  CUrk  m. 
Withers^  quoted  above,  and  obiter  dicta  in  Wilbraham  v$^  Snam^  as  re- 
ported in  1  Mod.  30, 1  Lev.  282,  and  1  Vent.  52.  la  the  rqiort  of 
that  case  in  Levinzy  the  court  held  that  the  Sheriff  had  a  special  pM- 
perty  sufficient  to  maintain  trover;  and  Rblifngo,  C.  J.,  said  ^^  the 
property  is  altered  from  the  owner,  and  given  to  the  party  at  whose 
suit,"  &c.  But  with  the  rejporter,  we  may  wdl  say  quaere  of  lAi«. 
So  in  1  Mod.  31,  Morbton,  J  .9  says  that  the  properly^  after  seizare, 
is  not  in  the  defendant.  In  6  Mod.j  quoted  above,  Powell,  J.,  said 
the  same;  but  he  again  said  that  if  by  any  accident  the  execatioii  dfr> 
tennine,  the  debtor  shall  have  his  goods  again. 

In  Ladd  vt.  Blunt^  4  Mass.j  403,  Parsons,  C.  J.  said  ^  when: goods 
sufficient  to  satisfy  the  judgment  are  seized  on  ajierifaciatf  the^kU- 
or  is  discharged,  even  if  the  Sheriff  waste  the  goods,  or  mtsapply  Che 
money  arising  from  the  sale,  or  does  not  return  the  ^eoaiioit.  For 
by  a  lawful  seizure  the  debtor  has  lost  his  property  in  the  ^Mdt. 
And  Powell,  J.,  in  6  MocLj^  as  above,  and  Pabsons,  C  J.^  ia  IdM 
vs.  Mrthj  2  Mats.  517,  seem  to  have  considered  the  general  pfoperty^ 
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in  the  interim,  between  levy  and  tale,  to  be  abejance.  But  aH  this 
is  DOW  repudiated^  and  nev^er  was  in  feet  the  law.  That,  after  a  lerj, 
the  general  property  remains  in  the  debtor  until  the  sale,  was  held  in 
Milton  and  Eldington^s  case^  Dyer^  98,  JVb#  57^  and  in  Ayer  vs.  Aden^ 
Teh.  44.  In  Loathal  w.  Tompkins,  2  Eg.  la.  Ahu  381,  Ld.  HAmi>- 
wiCKE  says  the  property  of  the  goods  conti«ue9  in  the  defendant  till 
execution  execuledj  and  the  same  thing  is  decided  in  Payne  vs.  Drewy 
4  Ea9t,  523.  In  Blake  vs.  Shaw,  7  Mas$.  506,  the  court  say  that  the 
general  property  in  goods  is  not  changed  until  a  levy  and  sale  under 
execution.  And  in  The  King  vs.  Wells  and  Allmett,  in  the  Ehxhequer^ 
reported  at  16  East,  278^  Ch.  Bar.  McDonald  said  that  the  property 
is  in  no  sense,  and  to  no  purpose  in  the  world  altered,  either  by  delive- 
ry of  the  writ,  or  by  the  actiml  taking  possession  of  the  goods. 

In  Bayley  vs.  French,  2  Pick.  590,  Parker,  C.  J.,  said,  **  it  is  true 
that  when  the  goods  of  a  debtor  are  seized  in  execution,  it  is  a  pay- 
ment pro  tanto  to  the  vedue  of  the  goods,  whether  (be  officer  lawfully 
di^x>8e  of  them  or  not,  but  this  is  a  privilege  which  the  debtor  may 
waive;  for  if  the  officer  convert  the  goods  to  his  own  use,  or  other- 
wise unlawfully  dispose  of  them,  without  doubt  trespass  or  trover  will 
lie  for  the  debtor — ^in  which  case  perhaps  his  debt  remains.  See  also 
the  authorities  commented  on  in  Hotchkiss  vs.  McVitkar,  12  J.  R. 
403.  So  in  Hoyt  vs.  Hudson,  12  J.  R.  207,  it  was  held  that  where  a 
SheriflThas  once  levied  under  an  execution,  property  sufficient  to  satis- 
fy it,  he  cannot  make  a  second  levy. 

And  for  the  principle  that  a  levy  on  personal  property,  sufficient  to 
salfflfy  the  exe,cution,  is  an  extinguishment  of  the  judgment,  see  Wood 
Of.  Torrey,  6  Wend.  562;  Ex  parte  Lawrence,  4  Cow.  417;  Jackson 
vs.  Somen,!  Cow.  21;  Ontario  Bank  vs.  Halleit,  8  Cow.  194.  In 
the  case  last  quoted  it  is  further  decided,  that  a  levy,  in  virtue  of  an 
execution,  upon  a  judgment  obtained  as  collateral  security  for  anoOier 
judgment,  is  not  a  satisfaction  of  the  latter;  and  that  a  levy  on  goods 
of  a  surety f  does  not  discharge  the  original  debtors. 

In  Brorbn  vs.  Wotton,  Yeh.  67;  Cro.  Jac.  73,  it  was  held  that 
where  two  are.  bound,  jointly  and  severally  in  a  bond,  a  recoveiy 
and  execution  against  one  was  no  bar  agamst  the  other,  without 
satisfaction. 
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In  Porter  vs.  hgraham^  10  Mass.  88,  it  was  held,  that  where  the 
endorsee  of  a  promissory  note  had'  recovered  against  the  two  promi- 
sors, and  one  of  them  had  been  committed  in  execution,  he  was  still 
entitled  to  his  action  against  the  endorser,  nothwithstanding  the  jailer,^ 
after  liberating  the  prisoner,  had  received  the  amount  of  the  judgment, 
and  tendered  it  to  the  assignee  of  the  judgment. 

In  Shepardvs.  Rowe^  14  Wend.  260,  the  court  said,  that  a  levj  upon 
sufficient  personal  property  to  satisfy  an  execution,  is  a  satisfaction  of 
of  the  debt;  and  that  the  reason  assigned  was,  that  ^^by  means  of  the 
levy  the  debtor  is  deprived  of  his  property.  It  is  not  so  in  the  case  of 
a  levy  upon  real  estate.  The  debtor,  notwithstanding  the  levy,  holds 
the  title  and  possession,  and  is  in  the  enjoyment  of  the  profits  of  the 
land.  There  is  no  satisfaction  until  sale."  And  here  it  will  be  re- 
membered, that  in  the  present  cade,  the  slaves,  when  levied  on  under 
the  first  execution,  were  released  forthwith,  upon  the  giving  of  a  de- 
livery bond.  When  again  levied  on  under  the  second,  they  were  re- 
turned by  the  SberiflT  to  the  debtor;  and  it  does  not  appear  that, 
upon  the  venditioni  exponas^  they  were  levied  on  at  all. 

In  McGinnis  vs.  Lillard^  4  Bihh  490,  the  court  say  that,  ««upon  aa 
examination  of  the  doctrine  applicable  to  this  point,  not  an  instance 
can  be  found  of  a  total  discharge  from  a  judgment,  except  in  those 
cases  in  which  an  agreement  was  made  between  the  parties,  whereby 
a  distinct  cause  of  action  was  created,  founded  on  the  consideration  of 
a  discharge  of  the  old  debt;  or  where  the  property  in  execution  re- 
mained^  in  legal  estimation^  in  the  custody  of  the  officer^  and  as  such^ 
liable  to  he  taken  and  exposed  to  sale,  by  him,  in  satisfaction  of  the 
debt;''  and  the  court,  therefore,  approved  of  the  decision,  that  where 
two  were  jointly  and  severally  bound,  and  execution  had  against  one, 
and  his  goods  seized  but  not  sold^  that  this  could  not  be  pleaded  in  an 
action  of  debt  against  the  obligor,  because  it  is  no  acixial  satisfaction* 
For  as  each  was  liable  for  the  whole  debt,  and  the  property  of  one 
bad  not  been  seized ;  therefore,  until  the  debt  was  actually  satisfied,  he 
could  not  plead  in  bar  the  levy  of  the  execution  upon  the  property 
of  the  other. 

Taking  these  decisions  together,  they  establish  the  law  upon  this 

subject  to  be  as  follows:  that  where  a  levy,  under  execution,  is  made 
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upon  personal  property,  sufficient  to  satisfy  the  execution,  and  Qie 
property,  so  seized,  does  not  again  come  to  the  possession  of  the  debtor, 
the  levy  is  a  satisfaction  of  the  execution,  although  the  property  is 
wasted  or  misapplied'  by  the  Sheriff:  but  if  the  debtor  again  receives 
the  goods  levied  on,  there  is  no  such  satisfaction.  And  although,  if 
he  does  not  retake  them,  the  satisfaction  dates  from  the  time  of  the 
levy;  yet  so  long  as  the  property  remains  in  the  hands  of  the  Sheriff, 
or  in  other  words,  in  cuslodia  legis^  the  debtor  has  the  general  property 
in  the  goods,  and  does  not  part  with  it  until  the  sale;  for^  until  the  sale, 
it  is  possible  that  he  may  again  take  the  property. 

And  the  law  is,  further,  that  where  there  has  been  actual  satisfiu^ 
tion  of  the  debt  or  judgment,  by  sale  of  the  property  of  one  debtor 
or  defendant,  it  is  a  discharge  of  the  other  debtors  or  defendants: 
but  where  satisfaction  is  worked  by  the  levy  without  sale,  only  the 
debtor  or  defendant  whose  goods  are  levied  on  is  discharged,  and 
his  co-defendant  remains  still  liable,  because  the  plaintiff  has  bad  no 
actual  satisfaction. 

If  we  now  test  the  facts  of  this  case,  by  applying  to  them  the  prin- 
ciples thus  ascertained,  we  are  certainly  wairanted  in  the  IbUowing 
conclusions: 

First:  that  the  levies  made  on  the  negroes  of  James  W.  Walker  were 
no  extinguishment  of  the  judgment  even  as  to  him  alone,  because  the 
negroes  never  remained  in  the  hands  of  the  Sheriff,  but  were,  on  each 
levy,  immediately  re-delivered  to  James  W.  Walker,  who  was  never 
deprived,  except  for  a  very  brief  time,  of  the  possession  or  profits  of 
them:  and  for  the  still  more  forcible  reason,  that  the  Sheriff  was 
acting  in  strict  accordance  with  law  and  the  dictates  of  his  duty,  in 
/  returning  the  negroes,  and  therefore  no  action  ever  accrued  to  Brad- 
ley on  the  levy  made,  against  the  Sheriff— but  if  any  action  did  ac- 
crue, it  was  for  the  failure  to  levy  on  the  venditioni  eajxmas. 

Second:  that  much  less  were  the  levies  an  extinguishment  or  satis- 
faction of  the  judgment  as  to  Sanders  or  Joshua  T.  Walker,  as  no- 
thing but  actual  satisfaction  would  release  them;  and  Bradley  might 
well  hold  both  remedies,  to  wit:  against  them  oA  the  judgment,  and  a 
suit  against  the  Sheriff  for  misfeasance  in  not  levying  the  execution 
against  James  W.  Walker,  or  for  receiving  uncurrent  funds,  not  a  ie- 
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gal  tender.  It  was  not  necessary  that  he  should  release  Sanders  and 
Joshaa  T.  Walker,  in  order  to  entitle  hitn  to  an  action  against  the 
SheriflF— for  the  Sheriff  raerelj  took  the  place  of  Jame?  W.  Walker, 
just  as  if  he  had  bj  neglect,  become  a  co-defendant  in  the  original 
rait. 

Thinl:  that  if  Joshua  T.  Walker  was  not  discharged,  then  un- 
doabtedlj  the  garnishee,  who  was  liable  as  holding  in  his  hands 
funds  of  Joshua  T*  Walker,  and  not  as  being  a  debtor  of  James  W. 
Walker,  could  not  take  advantage  of  what  might  possibly  be  a  dis- 
charge of  James  W.,  but  could  not  exonerate  Joshua  T.  Walker. 
The  latter  still  remaining  liable,  his  property  in  the  hands  of  the  gar- 
nishee was  also  liable,  of  course. 

With  regard  to  the  position,  that  the  judgment  was  satisfied  by  the 
payment  made  to  the  Sheriff,  there  can  be  no  difficulty.  He  returns 
that  the  execution  was  satisfied  by  the  production,,  to  him,  by  James 
W.  Walker,  of  a  receipt  of  Trigg,  agent  for  Bradley,  and  by  the 
payment  of  a  quantity  of  bank  notes,  with  some  silver,  and  one  copper 
cent.  There  is  no  proof  whatever,  upon  the  record,  that  the  receipt 
of  Trigg  was  good  against  Bradley,  or  proved  such  a  payment  as  the 
Sheriff  was  authorized  to  credit  upon  the  execution.  There  is  no 
proof  that  Trigg  was  Bradley's  agent,  authorized  to  receive  the  money 
for  him;  and,  therefore,  there  is  no  proof  that  so  much  of  the  judg- 
ment, $2000,  ever  was  paid  at  all.  True,  the  Sheriff  returns  that  he 
received  the  receipt  as  a  discharge  foir  so  much — but  there  is  no 
proof  upon  the  record  that  he  ought,  or  had  any  right  or  author- 
ity to  do  so. 

As  to  the  funds  paid  him,  there  is  no  proof  or  allegation  that  he 
was  authorized  by  Bradley,  his  agent  or  attorney,  to  receive  such 
fiinds,  and  it  is  in  proof  that  Bradley's  attorney  positively  refused  to 
receive  them.  Whether  the  improper  receipt  by  the  Sheriff,  of  these 
fends,  from  James  W.  Walker,  discharged  James  W.  Walker  from 
the  judgment,  and  compelled  Bradley  to  his  action  against  the  Sheriff, 
is  a  matter  not  necessary  to  be  discussed,  because,  not  being  an  actiud 
satisfaction,  it  could  not  discharge  the  other  defendants,  nor  the  gar- 
nishee, their  debtor. 
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We  think,  therefore,  that  we  have  demonstrated  that  the  facts 
shown  by  the  affidavit,  constituted  no  discharge  to  the  garnishee. 

But  even  if  they  did,  we  contend  that  he  could  not  have  ad- 
vantage of  them  bj  motion.     He  might,  possibly,  have  done  so,  if 
they  had  constituted  a  discharge  for  him,  by  plea  in  hdir  puis  darrein 
continuance.     For  certainly  a  motion  to  quash,  set  aside  or  dismiss  the 
proceedings,  cannot  be  predicated  on  matter  of  defence  arising  sub- 
sequent to  the  commencement  of  the   action,     ^uch   matter,  (and 
such  is  the  only  matter  here  set  out,  for  it  is  not  pretended  that  the 
judgment  wa$  satisfied  when  the  writ  of  garnishment  issued,)  can  only 
be  pleaded  against  the  further  maintenance  of  the  suit,  that  is,  puU 
darrein  continuance.     Howe^s  Pr.  431;  Bull.  JV.  P.  310.     Thus,  it 
is  the  proper  method  of  taking  advantage  of  a  discharge  under  the 
insolvent  laws,  obtained  subsequent  to   the  institution  of   the  suit. 
Broome  vs.  Beardsley^  3  Caines  173.     So  Chitty  says,  {PL  532,)  that 
DO  matter  of  defence  arising  afler  action  brought,  can  possibly  be 
pleaded  generally,  but  ought  to  be  pleaded  in  bar  of  the/tir^A^r  main- 
tenance of  the  suit;  and^  if  it  arise  after  issue  joined,  it  must  be 
pleaded  puis  darrein  continuance.    It  is  a  settled  rule,  says  the  court, 
in  Cobh  vs.  Curtissj  8  J.  R.  470,  that  no  matter  of  defence  arising 
after  action  brought,  can  be  pleaded  in  bar.     And  see  1  Chi^  PI. 
636;  Le  Bret  vs.  Papillon^  4  East  507;  Watkinson  vs.  Inglesby^  5  /. 
R.  392;  Bourne  vs.  Joy,  9  J.  R.  221. 

And  even  if  advantage  could  be  taken  of  it  by  nK>tion,  the  motion 
would  have  to  contain  every  thing  which  would  be  necessary  in  a 
plea  of  the  same  matter;  and  it  would  be  necessary,  podtively  to 
aver  that  the  judgment  debtor,  as  whose  debtor  the  defendant  was 
gamisheed,  had  been  and  was  entirely  discharged  from  the  judg- 
ment, and  in  no  way  further  accountable  to  the  plaintiff  thereon. 
Nothing  of  the  kind  is  contained  in  the  motion;  but  it  is  altogether 
vague,  and  merely  contains  statements  of  the  acts  and  returns  of  the 
Sheriff,  leaving  the  court  thence  to  infer  the  satisfaction  of  the  judg- 
ment, and  consequent  discharge  of  Joshua  T.  Walker.  There  is 
nothing  of  that  certainty  which  would  be  required  in  such  a  plea. 
See  Howe 432;  1  Saund.  PI.  and  Ev.3]l  Ch.  PL  637. 
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Moreover,  in  anj  event,  the  suit  could  not  have  been  dismissed — 
because  the  plaintiflf  was  entitled  to  his  costs. 

Inasmuch,  therefore,  as  the  record  abundantly  shows  the  iiabiiitj 
of  the  garnishee,  as  a  debtor  of  Joshua  T.  Walker,  and  the  amount 
of  funds  of  Joshua  T.  Walker  in  his  hands,  and  that  his  creditor 
never  had  been  discharged  from  the  judgment,  there  is,  we  respect- 
foUj  submit,  no  error  in  the  record. 

hjLCYj'Judge^  delivered  the  opinion  of  the  court: 

The  proceedings  in  this  case  are  partly  according  to  the  practice 
in  courts  of  chancery  and  partly  according  to  the  practice  of  courts  of 
law.  They  are  authorized  and  regulated  by  an  act  of  the  late  Ter- 
ritorial Government,  approved  Nov.  7th,  1831.  Ark.  Dig.  p.  344,, 
sections  89  to  93. 

It  is  contended,  in  behalf  of  the  plaintiff  in  error,  that  the  court  be- 
low erred  in  refusing  to  dismiss  and  set  aside  the  proceedings  in  this 
case  on  his  first  motion  made  for  that  purpose.  The  bare  statement 
of  the  ground  of  that  motion  will  be  sufficient  to  prove  its  futility. 

It  is  said  that  the  writ  weis  unauthorized  by  law,  and  therefore  ille- 
gally issued;  and  further  that  the  writ  of  garnishment  was  contrary  to 
an  agreement  between  the  creditor,  by  his  agent,  and  one  of  the  ori- 
ginal defendants.  We  will  barely  remark  that,  the  writ  issued  in  con- 
formity to  law,  and  that  the  agreement  as  set  forth,  is  a  mere  nudum 
pactum.  And  such  matter  constituted  no  foundation  for  a  dismissal  of 
the  suit. 

It  is  further  asserted  that  the  court  below  erred  in  not  dismissing  the 
proceedings  upon  the  filing  of  the  gambhee's  answer.  The  record 
does  not  show  that  any  motion  was  made  to  dismiss,  and  even  if  there 
had  been,  the  court  could  not  have  sustained  it.  The  statute  gives 
the  plaintiff  the  right  to  deny  the  truth  of  the  answer,  and  to  empan- 
net  a  jury  to  try  the  issues  formed.  Therefore,  an  action  of  garnish- 
ment does  not  go  off  like  an  injunction,  upon  filing  an  answer  to  the 
interrogatories  put.  The  answer,  in  the  present  case,  is  sufficient  to 
charge  the  garnishee,  for  it  shows  funds  and  available  means  placed 
in  his  hands  by  one  of  the  judgment  debtors,  for  the  purpose  of  paying 
off  the  very  debt,  for  which  he  was  gamisheed. 
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The  other  grounds  assigned  for  error,  present  a  single  question, 
arising  out  of  the  facts  appearing  in  the  motion  and  affidavit  of  the 
garnishee  to  dismiss  and  set  aside  the  rule  against  him  to  account* 

The  levies  made  upon  the  property  of  James  W.  Walker  were  no 
extinguishment  of  the  judgment  even  as  to  him.  Because,  on  each 
levy,  the  property  did  not  remain  in  the  hands  of  the  Sheriff,  but  was 
redelivered  to  the  original  judgment  debtor,  who  was  never  deprived 
of  the  possession  or  use,  but  for  a  short  time.  And  the  Sheriff  in  re- 
delivering the  same  acted  in  strict  conformity  to  his  duty;  and  of 
course  no  action  accrued  to  the  original  judgment  creditor  on  the  levy 
upon  the  slaves  seized  in  execution.  If  the  Sheriff  was  liable  at  all,  it 
was  for  failing  to  make  a  proper  levy  or  legal  return  to  the  writ  of 
venditioni  exponas.  The  levies  were  no  extinguishment  or  satisfac- 
tion of  the  judgment  as  to  Joshua  T.  Walker  or  Simon  T*  Sanders. 
Nothing  but  actual  satisfaction  would  release  them.  If  Joshua  T. 
Walker  was  not  discharged  from  the  judgment  by  the  levies,  then  un- 
doubtedly his  garnishee,  who  admitted  in  his  answer  that  he  held 
available  funds  in  his  hands  for  the  purpose  of  paying  off  the  judg« 
ment,  could  not  claim  to  be  exonerated  from  its  liability.  If  Joshua 
T.  W^er  was  liable  because  there  was  no  actual  satisfaction  of  the 
judgment,  of  course,  his  property  in  the  hands  of  his  garnishee  was 
likewise  liable. 

It  is  contended  that  the  judgment  was  satisfied  by  a  payment  made 
to  the  Sheriff,  by  the  receipt  of  John  Trigg,  agent  of  Bradley,  and 
by  the  receipt  of  the  bank  notes,  some  silver,  and  one  copper  coin,  in 
discharge  of  the  execution. 

It  is  clear  to  our  minds  that  the  Sheriff  had  no  right  to  make  any 
such  return.  There  is  no  proof  that  Trigg  was  the  authorized  agent 
of  Bradley  to  receive  of  James  W.  Walker  a  draft  on  E.  Myrick, 
payable  at  sight  in  New  New-Orleans,  for  the  sum  of  $3,000,  in  dis- 
charge of  the  judgment,  or  that  the  amount  was  ever  paid  over  to 
Bradley  in  saiisfaction  of  so  much  of  the  judgment;  consequently  the 
Sheriff's  receipt  or  certificate  on  the  venditioni  exponas  constituted  no 
legal  satisfaction  of  the  judgment  as  to  the  garnishee.  As  to  the  fimds 
paid,  there  is  no  proof  or  allegation  that  the  Sheriff  was  audiorized  by 
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Bradley,  his  agent,  or  attorney,  to  receive  sach  fiinds.    But  it  k  in 
proof  that  Bradley's  attorney  positively  refiised  to  receive  them* 

Whether  or  not  the  reception  of  these  funds  by  the  Sheriff  ope- 
rated as  a  discharge  of  so  much  of  the  judgment  against  James  W* 
Walker,  we  do  not  feel  ourselves  called  on  to  determine,  as  that  point 
is  not  legitimately  now  before  us;  nor  is  it  necessary  for  us  to  decide 
whether  or  not  the  Sheriff  rendered  himself  liable  to  Bradley  ibr  a 
failure  to  make  a  proper  levy,  or  for  a  false  return  upon  the  execution* 
Be  that  as  it  may,  the  reception  of  the  bank  notes  did  not  discharge 
the  other  defendants,  nor  the  garnishee,  as  their  debtor.  Because  the 
reception  was  not  an  actual  satisfaction  of  the  judgment  as  to  them  or 
the  garnishee.  The  true  rule  upon  this  subject  is  ^  that  when  a  levy 
under  execution  is  made  upon  personal  property  of  sufficient  value  to 
satisfy  the  execution,  and  the  property  so  seized  does  not  again  come 
to  the  possession  of  the  debtor,  the  levy  is  a  satisfaction  of  the  execa* 
tion,''  ^  although  the  property  is  wasted  or  misapplied  by  the  Sheriff'' 
^^  But  if  the  debtor  again  receives  the  goods  levied  on,  there  is  no 
such  satisfaction.  The  satisfaction  dates  from  the  time  of  the  levy. 
So  k>ng  as  the  property  remains  in  the  hands  of  the  Sheriff  or  in  other 
words,  in  cmtodia  legisy  the  debtor  has  the  general  property  in  the 
goods,  and  does  not  part  with  it  until  the  sale,  for  until  the  sale 
it  is  possible  that  he  may  again  take  the  property."  ^  Actual  satis- 
faction of  the  debt  or  judgment  by  the  sale  of  the  property  of  one 
debtor  or  defendant  is  a  discharge  of  the  other  debtor  and  defend- 
ants.'' ^^  But  when  satisfaction  is  worked  by  the  levy  without  sale, 
only  the  debtor  or  defendant  whose  goods  are  levied  on  is  discharged, 
and  his  co-defaidants  remain  still  liable,  because  the  creditor  hath 
had  no  actual  satisfaction  of  his  judgment." 

The  application  of  these  principles,  according  to  the  view  we  have 
taken  in  the  present  case,  clearly  denooostrates  that  the  garnishee  was 
not  exonerated  or  discharged  fit>m  his  liability  by  the  levies.  And 
even  if  the  facts  asset  out  in  his  affidavit  constituted  a  good  discharge, 
it  is  exceedingly  doubtful  whether  or  not  advantage  of  it  could  be 
taken  by  motion  to  dismiss  the  suit  or  quash  the  proceedings  against 
him.  No  matter  of  defence  arising  after  action  brought,  can  proper- 
ly be  pleaded  generally,  but  ought  to  be  pleaded  in  bar  of  the  fiuther 
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maintenance  of  the  suit.  And  if  it  arise  after  issue  joined,  it  most  be 
pleaded  puis  darrein  continuance*  Howe^s  Prac.  431;  Broome  w. 
Beardaley,  3  Cainea,  172;  1  CA.  PI.  532;  Cobb  w.  Curtiu,  8J.R.  470. 

The  facts  as  disclosed  in  the  affidavit  upon  which  the  motion  to  dis- 
miss the  suit  and  set  aside  the  rule  to  account  was  founded,  accraed 
after  the  issuing  and  service  of  the  writ  of  garnishment. 

Had  the  garnishee  produced  in  court  the  goods,  monejs,  credits, 
and  effects  in  his  hands,  he  might,  according  to  the  requisites  of  the 
statute,  have  claimed  to  be  discharged  with  his  costs.    He  certaio- 
Ij,  in  his  answer,  has  not  alleged  that  he  tendered  the  notes,  accoanti, 
and  receipts  to  the  court,  nor  has  he  stated  that  he  holds  them  subject 
to  its  order.     His  answer  simply  states  the  amount  of  available  funds 
that  Joshua  T.  Walker  placed  in  his  hands  for  the  payment  of  the 
judgment,  and  to  it  is  attached  a  schedule  of  each  particular  clcdm  or 
demand  which  he  exhibits  to  the  court.     It  admits  $200  was  collected 
out  of  the  accounts.    At  the  April  term,  1837,  the  court  made  an  or- 
der directing  him  to  proceed  and  collect  the  residue  of  the  notes,  ac- 
counts, and  receipts  in  his  hands,  and  make  report  to  the  next  tenn  of 
the  court.     To  this  order  he  did  not  object,  nor  did  he  show  any  un- 
willingness to  execute  it.    He  was  personally  present  in  court  when 
it  was  made,  and  having  failed  to  object  to  his  appointment,  it  most 
be  presumed  that  he  acquiesced  in  it,  and  took  upon  himself  the  trust 
imposed.     He  did  not  then  allege  that  the  notes,  accounts,  and  re- 
ceipts were  not  due  and  owing  from  the  persons  who  executed  the  same, 
nor  did  he  allege  their  inability  to  pay  or  insolvency.     At  the  same 
term,  he  tendered  in  part  payment  on  the  judgment  the  receipt  of 
John  Trigg,  for  which  he  was  allowed  a  credit,  by  order  of  the  court, 
of  one  thousand  doUars.    At  the  October  term^  1838,  bis  motion  to 
dismiss  was  overruled,  and  no  further  order  seems  to  have  been  then 
entered  in  regard  to  the  garnishee's  accounting.     At  the  April  tenn, 
1839,  upon  motion  of  the  plaintiff's  counsel,  ^  rule  was  entered 
against  the  garnishee  to  account  forthwith,  and  a  copy  of  it  regulariy 
served  upon  him.     During  all  this  time  the  garnishee  never  once 
sought  to  discharge  himself  from  his  liability,  by  alleging  and  estab- 
Hshiog  the  fact  that  he  could  not  collect  the  money,  or  had  not  aJ« 
lected  the  notes,  accounts,  and  receipts  placed  in  his  hands.    By  fiul- 
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ing  to  render  to  the  court  aoj  legal  exciise  for  disobejing  its  order, 
which  he  had  Tohmtarilj  asBamed  to  execute,  surelj  he  rendered  him- 
self personally  liable  for  the  amount  admitted  to  be  due  and  in  Wb 
bands. 

At  the  November  term,  1839,  the  court  rendered  judgment  against 
him.  He  even  then  did  not  object  to  his  liiibility  upon  the  gixMind 
that  he  had  obeyed  the  previous  order  of  the  court,  or  that  he  could 
not  execute  it  by  reason  of  any  inability  of  his  own,  or  that  of  the 
individuals  who  were  owing  the  claims  put  in  his  hands  for  collection. 
His  failure  then  to  obey  the  order  of  the  court,  and  hb  express  ac- 
knowledgment that  the  notes,  accounts,  and  receipts,  were  still  in  his 
hands,  was  certainly  sufficient  to  render  him  personally  liable,  and  to 
authorize  the  court  to  decree  against  him. 

The  court  proceeded  to  decree  against  him  because  he  admitted 
that  he  possessed  available  means  and  effects,  placed  in  his  hands  by 
Joshua  T.  Walker,  one  of  the  original  defendants  for  the  purpose  of 
paying  off  the  judgment,  upon  which  the  writ  of  garnishment  issued. 
Having  failed  to  make  a  legal  tender  to  account,  or  to  produce  the 
notes,  accounts,  and  receipts  in  his  hands  to  the  court,  he  of  course 
became  personally  responsible  for  as  much  as  he  admitted  to  be  due 
in  his  answer.  Although  it  is  true,  as  contended  by  the  counsel  for 
the  plaintiff  in  error,  that  his  answer  was  foil  and  complete  as  to  all 
the  interrogatories  filed,  still  he  has  no  right  to  claim  to  be  dismissed 
with  his  costs,  if  his  answer  shows  that  he  has  available  means  in  his 
hands  which  he  retained,  belonging  to  the  original  judgment  debtor; 
neither  is  it  necessary  for  the  plaintiff  to  put  the  allegations  of  his  an- 
swer in  issue,  and  demand  a  jury  for  determining  the  truth  of  iL  As 
we  before  remarked,  the  proceeding  in  this  case  is  partly  according 
to  the  practice  in  courts  of  chancery;  and  in  such  cases  the  answer 
of  a  defendant  will  certainly  charge  him,  if  he  admits  a  certain 
amount  to  be  due  in  his  hands,  and  such  also  we  apprehend  is  the 
correct  rule  in  the  case  now  before  us.  The  garnishee  first  rendered 
himself  liable  by  his  own  admissions  and  showing — he  fixed  this  lia- 
bility personally  upon  himself  by  disobeying  the  order  of  the  court  to 

account,  and  by  being  guilty  of  laches  in  the  discharge  of  the  duty 
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imposed  apon  him*  And,  therefore,  the  court  after  giving  him  credit 
for  aU  the  money  paid  over,  rightly  decreed  against  him  for  the  resi« 
due  admitted  to  be  in  his  hands  unappropriated*  The  jodgnent  of 
ttie  court  below  must  therefore  be  affirmed  with  costs. 


The  remaining  cases  decided  at  this  term  are  necessarily  post- 
poned until  the  third  volume. 
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THE  PRINCIPAL  MATTERS 

CONTAOrED  IN   THIS   TOLUBfE. 


ABATEMENT. 


L  The  want  of  bond  for  costs,  where  the 
plaintiff  is  a  non.resident,  may  now  be 
taken  advantage  of  by  motion  *.  but  the  law 
now  allowing  that  to  be  done,  does  not 
change  the  natare  of  the  defence,  or  pre- 
scribe the  time  within  which  the  defend- 
ant  shall  be  at  liberty  to  avaU  himselr 
of  it.    Clark  y.  Gihion.  109 

2.  It  is,  therefore,  still  matter  in  abate, 
ment  only,  whether  interposed  by  plea  or 
motion;  and  if,  instead  of  availing  him. 
self  of  this  defence  at  the  proper  time, 
the  defendant  interposes  a  defence  to  the 
the  merits,  he  waives  the  objection  al 
together.  td* 

3.  And  the  role  is  the  same,  whether  he 

E leads  generally  to  the  merits  or  demurs, 
efore  or  after  his  motion  to  dismiss.  Id 
either  case  he  waives  the  objection,    id 

4.  Where  a  joint  and  several  co-obUgor 
was  not  sued,  and  it  appeared  from  the 
declaration  that  he  was  still  living,  it 
was  good  ground  of  general  demurrer  at 
common  law;  and  may,  perhaps,  be  a 
valid  objection  to  a  declaration  in  a  suit 
commenced  before  the  adoption  of  the 
Revised  Code ;  where  it  does  not  appear 
in  the  declaration  that  the  obligors  reside 
in  different  counties;  for  if  such  be  tho 
case,  the  plaintiff  should  show  it  by  pro 
per  averment  in  the  declaration,  in  order 


to  sue  part,  and  not  all  of  the  obligors. 
Taylor  v.  Auditor.  174 

5.  But  the  objection  that  parties  who  ought 
to  be  joined  were  omitted,  was  not  avail, 
able,  even  at  common  law,  on  demurrer, 
unless  it  appeared  in  the  declaration  that 
they  were  still  living.  If  this  did  not  ap. 
pear,  the  objection  could  only  be  taken 
advantage  of  by  plea  in  abatement,     id 

6.  The  failure  or  omission  of  a  non-resi- 
dent plaintiff  to  file  bond  for  costs  before 
he  instituted  suit,  js  matter  in  abatement 
only:  and  if  the  defendant  pleads  in  bar, 
the  objection  is  waived.  Webb  v.  Jouet 
et  al.  330 
No  question  upon  a  demurrer  to  a  plea 
in  abatement  can  be  raised  in  this  coart, 
ifi  after  demurrer  sustained,  the  defend, 
ant  pleaded  in  bar.  id 


ABSCONDING,    CONCEALED  AND 
NON-RESIDENT  DEBTORS. 


Sot  Attaobmint. 


ACCORD  AND  SATISFACTION. 


An  accord,  to  be  a  bar,  must  be  re- 
ceived  and  accepted  in  oatiofaclion. — 
Accord  without  satisfaction  is  no  bar. 
Ballard  v.  Noako,  45 

2.  In  general  an  accord  should  be  executed 
I    and  not  executory,  id 

3,  Where  the  plaintiff  received  from  one 


Digitized  by  VjOOQ IC 


<S02 


INDBX. 


of  the  defendants,  (who  were  joint  tree, 
passers,)  seyenty.eight  hides,  of  the  va* 
Ine  of  S«^f  AB  indemnity  and  redress  for 
the  trespaesos  committed,  it  was  such 
an  acoord  and  satisfaction  as  constitutes 
a  bar  to  an  action  against  any  or  all  of 
the  co.trespassers.  id 

4.  The  doctrine  that  one  bond  accej}ted  in 
lieu  of  another  is  no  satisfaction,  holds 
only  where  there  is  a  simple  exchange 
of  bonds.  There  must  be  some  diflrer- 
ence  between  the  former  and  latter  con. 
tract,  to  show  that  the  parties  intended 
to  alter  it  by  substituting  something 
more  advantageous  to  the  creditor  than 
he  before  possessed,  as  by  shortening 
the  time,  giving  other  security  or  the 
like.    Pope  v.  TuMtall,  et  al  309 

5.  To  a  bond,  accord  and  satisfaction 
by  deed  alone  can  be  pleaded.  id 

6.  Accord  executed  is  satisfaction—accord 
executory  is  not— and]an  accord  must  be 
completely  executed,  in  all  its  parts,  be. 
fore  it  can  produce  any  legal  obligation 
or  effect.  id 

7.  A  plea,  simply  alleging  acceptanoe  of 
a  smaller  sum  of  money,  in  satisfaction 
of  a  larger,  is  bad :  but  if  it  alleges  the 
payment  of  a  less  sum  before  the  day  of 
payment  stipulated  in  the  contract,  or  at 
a  different  place ;  or  the  delivery  of  a 
specific  article  in  satisfaction,  and  ac- 
oeptanee  thereof  in  satisfaction,  it  is 
good :  so  a  plea  alleging  payment  of  a 
fees  sum  by  a  third  person,  and  accept, 
ance  in  satisfaction.  id 

8.  An  aecord,  with  mutual  promises  to 
perform,  is  good,  thoiigh  the  thing  be 
not  performed  at  the  time  of  action,  id 

9.  If  a  debtor  give  his  note,  endorsed  by  a 
third  person,  as  further  security  for  part 
of  the  debt,  which  is  accepted  by  the 
creditor  in  full  satisfaction,  it  is  a  valid 
diseharge  of  the  whole  of  the  original 
debt ;  and  may  be  pleaded  in  bar  as  an 
aecord  and  satisfJEtction.  id 

10.  An  express  agreement  by  a  creditor 
to  tdte  a  bill  or  note  for  the  full  amount 
of  his  debt,  as  an  absolute  payment  or 
extinguishment  thereof,  destroys  the 
right  of  action  on  the  original  contract. 

id 

11.  In  debt  on  bond,  a  plea  avering  that 
before  suit  brought,  the  obligees  in  the 
bond  had  taken  a  third  person  into  oart. 
nership ;  that  before  suit  the  defendant, 
vrith  two  securities,  executed  to  the 
new  partnership  a  new  bond,  on  longer 
time,  which  was  accepted  and  received 
in  full  satisfaction  and  discharge  of  the 
bond  sued  on;  these  facts  being  aptly 
pleaded ;  is  a  good  plea  in  bar  of  ac 
cord  and  satisfaction.  id 

13.  Shortening  ttie  time  of  payment  alone, 
is  not  the  only  case  in  which  a  plea  oi| 


this  kind  would  be  good.  Ab¥  change, 
or  alteration  which  renders  the  credit. 
or*s  situation  more  advantageous,  or  the 
debt  more  secure,  will  suffice.  id 

ACTION  ON  THE  CASE. 

1.  In  action  on  the  case,  a  reoorery,  re. 
lease  or  satisfaction  need  not  be  pleaded, 
but  may  be  given  in  evidence  under  the 
general  issue.  Whatever  will  in  equity 
and  conscience  preclude  the  plaint's 
right  of  recovery,  may  be  given  in  evi. 
deuce.  Jtmts  v.  Buzzard,  et  aL,  41S 
Where,  in  case  for  negligence*  one 
count  in  the  declaration  recites  a  writ  of 
attachment,  by  virtue  of  which,  it  is  aL 
leged,  certain  property  was  seised,  and 
afterwards  lost  Inr  negligence  of  the 
sheriff  and  plaintiffs  in  attaehmant*  the 
defendants  have  a  right  to  read  the  ori- 
ginal writ  in  evidence  to  the  jury.       id 

<9e«Tftovxa. 


APHDAVrr. 
8ei  CoMTmuAiioB. 

AGBNT. 

See  PamcirAL  and  Aoint. 

AGREEMENT. 

1.  An  agreement  between  a  judlgment 
creditor  and  his  judgment  debtw,  that 
a  writ  of  garnishment  upon  the  jndg. 
ment  shall  not  issue  against  a  person  in- 
debted  to  the  debtor,  is  a  mere  mi^vM 
pactum !  and  if  it  were  not,  it  would  be 
no  ground  for  a  dismissal  of  the  eint. 
Walker  v.  Bradley, 

AMENDMENT. 


578 


.  After  judgment,  amendments  in  the  re- 
cum  of  service  can  only  be  omde  in 
matters  of  form.  Reee  ▼.  Plerd,  96 
.  The  provisions  in  the  Revised  Scatttes, 
'  in  regard  to  demurrers  and  ameadaunia 
after  demurrer,  do  not  eseentiaUr  dtffir 
from  those  contained  in  St,  97  JBKs* 
and  4  and  5  Anne,  taken  together,  and 
the  adjudications  upon  the  latter  will 
generally  apply  to  such  cases  as  arise 
under  the  former.    Daviee  v.  Oibeen, 
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3.  The  party  demurring  is  re* 
cially  to  express  in  his  de 
panioular  defect  or  impetfec 
▼itiates  the  pleading:  and  is 
from  ao  expreaaing  in  his  de 
matter  which  is  only  cause 
demurrer  at  the  common  lav 
is  enjained  upon  the  court  to 
defect  or  imperfection  not  ac 
in  the  demurrer. 

i.  When  the  pleading,  ao  amen 
ita  aiffioient  matter  to  enabU 
to  give  judgment  according  i 
of  the  eauae,  judgment  mus 
thereupon,  without  regardinjg 
or  imperfection  m  the  pleadii 

5.  But  thia  general  rule  is  to  be 
with  this  exception,  that  the 
not  amend  as  to  matters  of 
are  not  in  any  manner  stated 
ties.  When,  therefore,  the  I 
cannot,  under  any  form  of  st 
bo  made  to  exhibit  a  legal  c 
tton  or  ground  of  defence,  t 
bound  to  decide  the  matter 
party,  whose  pleading  is  sc 
because  he  does  not  shom 
right  te  the  thing  in  demand. 

APPEAL  FROM  JUSTICEfi 
PEACE. 

1.  Where  the  entry  on  the  jua 
et  was,  that  the  plain^ 
prayed  an  appeal,  and  ofierc 
special :  whereupon  A.  B.  ci 
knowledged  himself  jointly 
said  defendant  to  pay  the  co 
denmation  of  said  circuit  co 
by  the  justice ;  no  valid  appei 
by  either  party.  Woelfard^  ei 
rington, 

9,  There  can  be  no  appeal  wit 
der  of  the  justice  allowing  i 
cognisance.  The  mere  pr 
appeal,  and  offer  to  give  a 
does  not  constitute  an  appe 
fore,  in  this  case,  there  was 
on  the  part  of  the  plaintiff 

3.  The  defendant  neither  pray 
an  appeal — nor  did  he  enter 
recognizance— nor  did  the  ji 
or  alu>w  him  an  appeal. 

4.  The  recognizance  is  wholly ' 
gatory.  It  cobtains  no  Talid 
it  is  not  si^ed  by  the  part 
was  taken  in  a  case  where 
was  either  prayed  or  grant( 
made  payable  to  no  one,  no 
ever  become  the  security  of 
ant  in  any  recognizance. 

5.  In  such  case,  there  being  no 
circuit  court  cannot  assume 
of  the  cause  ;  and  any  judgi 


that  court  gives  in  such  case  is  wholly 
illegal  and  void.  id 

The  defendant  before  a  justice,  by  ap- 
pealing, predudea  himself  from  taking 
advantage  of  any  irregularity  in  the  pro. 
ceedings  before  the  justice.  BaU  v. 
Kuykendall,  195 

He  cannot,  therefore,  in  the  circuit 
court,  plead  in  abatement  the  misnomer 
of  the  plaintiff.  id 

APPEAL  TO  SUPREME  COURT 

An  appeal  may  be  taken  by  the  defend- 
ant,  under  our  statute,  after  a  judgment 
by  default,  without  first  applying  to  the 
court  to  set  aside  the  judgment.  Roee 
t>§.  Ford,  86 

A  party  may  appeal  to  the  supreme  court 
from  the  circuit  court,  upon  filing  aflida- 
vit,  without  recognizance — the  latter  be- 
ing necessary  only  when  he  desires  a 
supersedeas.  Chudreee  v$,  Foeter,    123 

APPEARANCE. 

Where  an  action  was  commenced 
against  two  defendants,  before  a  justice, 
who  rendered  judgment  t>y  default 
against  the  defendant  without  any  ap- 
pearance, and  it  apoears  from  his  docket 
merely  that  *'the  defendant**  appealed; 
if  judgment  is  again  rendered  by  default 
in  the  circuit  court  against  both  defend- 
ants, it  is  error.  Woolford  v.  HoweU,  I 
In  such  case,  the  entry  in  the  record  of 
the  circuit  court,  of  the  appearance  of 
*'  the  partiee^^  must  be  considered  as 
applying  only  to  those  who  were  under 
legal  obligation  to  appear,  by  service  of 
process,  or  otherwise,  id 

The  defendant,  by  appearing  gene- 
rally, waives  all  exceptions  to  me  writ 
or  return,  or  at  least  is  precluded  there- 
by from  taking  any  advantage  of  them. 
Roee  V.  Ford,  26 

But  he  has  no  legal  right  to  appear  fo, 
or  defend  the  action,  after  judsment  ren- 
dered against  him.  He  then  has  no  day 
in  court  td 

Praying  an  appeal,  therefore,  is  no  such 
appearance  as  waives  any  objection  to 
the  writ  or  return.  id 

ASSIGNMENT. 

Under  the  territorial  statute  of  assign- 
ments,  an  assignment  was  an  agreement 
or  contract  in  writing  entered  into  beT 
tween  the  assignee  and  assignor  for  a 
valuable  considoration ;  and  was  equiv. 
alent  to  drawing  a  now  biU  in  favor  of 
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the  aiiignee  on  the  original   obligor. 
Bloek^y.^Walkn,  4 

3.  After  ftssignment  and  delivery,  the  as- 
signee stood  precisely  in  the  same  rela. 
lion  to  the  obligor,  as  the  payee  of  a  bill 
to  the  drawer,  and  thereby  acqaired  the 
right  of  action,  and  was  fully  aathoriied 
to  commence  and  prosecute  suit  on  the 
bond  in  his  own  name  t^ 

S.  After  assignment  once  made,  or  become 
complete,  the  assignor  had  no  power  to 
release  the  debt,  or  any  part  of  it.       id 

4.  The  assignment  being  a  contract,  en 
tered  into  by  mutual  consent  of  two  per- 
sons, cannot,  when  properly  executed, 
be  revoked  or  dissolved,  except  by  the 
like  mutual  consent  of  both.  The  con. 
tract  cannot  be  cancelled,  nor  their  re- 
spective rights  seriously  altered  or  de- 
stroyed, unless  both  parties  agree  to 
their  alteration  or  destruction;  and  even] 
then,  that  agreement  most  be  made  and 
evidenced  according  to  the  grade  and 
dignity  of  the  contract.  id 

5.  The  assignor  had  no  right  to  strike  out 
and  erase  the  assignment,  after  he  had 
once  executed  it,  and  by  delivery  it  be- 
came complete.  He  would  have  no 
right  to  alter  or  change  the  contract  or 
assignment  to  the  prejudice  of  the  as- 
signee  or  obligor,  without  their  consent 
or  agreement.  id^ 

6.  Nor  can  the  assignee,  after  assgnment 
in  full  and  delivery  to  him,  restore  the 
legal  interest  in  the  bond  to  the  assignor 
by  the  erasure  or  cancellation  of  the  as. 
signment.  He  may  destroy  the  evidence 
of  his  own  claim,  but  that  will  not  re- 
instate  the  legal  and  equitable  interest 
in  the -assignor,  without  any  agreement, 
reassignment,  or  redelivery. 

7.  Where,  therefore,  to  debt  on  bond, 
brought  by  A.  for  the  use  of  B.,  the  de 
fendant  pleaded,  that  before  the  com. 
mencement  of  the  suit,  A.  made  over, 
transferred,  endorsed,  and  assigned  the 
bond  to  B.,  and  delivered  the  bond,  so 
endorsed,  to  him,  and  thereby  parted 
with  and  transferred  all  his  right,  title, 
and  interest,  of,  in,  and  to  the  bond  to 
B.;  and  defendant  thereby  became  liable 
to  pay  to  B.,  and  that  A.  has  no  interest 
whatever  in  the  suit,  it  is  a  good  plea  in 
bar.  id 

8.  And  a  replication,  that  after  the  endorse- 
ment,  B.  caused  the  transfer  and  en- 
dorsement  to  be  stricken  out  and  erased, 
whereby  the  legal  interest  in  the  bond 
again  vested  in  A.,  and  A.  became  eoti.' 
tied  to  sue,  is  not  good.  2^1 

9.  There  is  a  broad  and  marked  diaiincJ 
tion  between  the  nature  of  the  defence!  17 


in  law  which  a  party  may 
the  form  and  manner    of 


kavo,   and,' 
legally    in-' 


terposing     such    defence.      SmaU  v. 
Strongt  198 

10.  The  statute  of  assignments  of  1807, 
and  the  proviso  thereto,  was  designed 
to  preserve  to  the  defendant,  aa  the  ob- 
lieor,  or  maker  of  the  contract,  the 
full  benefit  of  every  legal  defence 
against  the  instrument  assigned*  but 
not  to  dispense  with  any  law  regalating 
and  prescribing  the  time,  mamier,  or 
form,  of  availing  himself  of  it.  U 

11.  The  proviso  creates  no  new  plea,  nor 
does  tt  define  what  shall  constitute  for 
the  defendant  a  defence  at  law,  but  sim- 
ply  preserves  to  him  such  defence  at 
law  as  he  may  have  against  the  original 
assignor;  and  leaves  him  to  make  it  out 
in  such  manner,  or  by  snch  pleadings 
as,  according  to  common  law  or  statute, 
may  be  interposed  as  a  legal  defence 
to  the  action  in  the  form  in  which  it  is 
prosecuted.  id 

12.  And  further,  the  statute  secures  to  the 
assignee  a  legal  right  to  recover  what- 
ever  is  due  on  the  contract  when  the 
assignment  is  made.  id 

13.  This  is  a  statute  of  Louisiana,  passed 
where  the  civil  law  existed  and  ftir- 
nished  the  rule  of  decision,  as  well  in 
in  regard  to  the  right  as  the  remedy  ; 
and  it  must  be  understood  as  rtferruif 
to  that  code  in  all  its  provisions.        is 

14.  By  that  code,  whenever  there  exists 
between  private  persons  a  mutual  in- 
debtedness,  on  account  of  money  due, 
the  law  so  operates  upon  the  debts,  as 
to  make  them  destroy  or  extinguish 
each  other,  from  the  period  of  their  mu- 
tual or  reciprocal  existence,  which  hap. 
pens  by  the  simple  operation  of  law, 
and  without  any  other  act  of  the  parties. 

15.  The  statute  therefore  was  designed  to 
define,  limit,  and  protect  the  rights  of 
the  assignee,  acquired  by  the  assign, 
ment;  which  are,  to  sue  in  his  own 
name  on  the  assigned  contract,  in  the 
same  manner  as  the  payee  might  have 
done,  if  no  assignment  had  been  made : 
and  to  recover  the  sum  really  doe  at  the 
time  of  the  assignment.  id 

16.  The  proviso  was  inserted  as  declars- 
tory  of  a  right  then  subsisting  in  the  de- 
fendant, which  it  was  not  intended  to 
impair  or  subvert.  Therefore,  if  the  as. 
signer  was  indebted  to  the  defendant  be- 
fore and  at  the  time  of  assigimient,  the 
law  extinguished  so  much  of  the  defend- 
ant's debt,  as  the  debt  of  the  assignor  to 
him  amounted  to  ;  and  the  residue  con- 
stituted the  amount  which  the  assignor 
could  tiansfer.  id 

That  the  assignor  was  iadobicd  to  the 
defendant  in  a  certain  ainooDl  at  the  time 
oi  aa^ji^^QUicai,  was  theieforo  a  legal  de- 
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fence  against  so  much  of  (he  assignodj 
contract,  in  the  hands  of  the  assignee  ;' 
and  it  was  defences  of  this  and  the  likoi 
kind  which  were  preserved  by  the! 
statute.  id 

18.  But  instead  of  preserving  thepivil  Iaw,i 
as  it  existed  in  Louisiana  when  ihi^! 
statute  was  passed,  the  Legislature  ra ' 
tained  the  statute  without  any  modifica. 
tions  of  its  provisions*  while  they  have 
entirely  discarded  the  civil  law,  and' 
adopted  in  its  stead  the  common  law,' 
and  statutes  of  England  previous  to  4 
Jaroea  L 

19.  The  common  law,  and  these  statutes, 
do  not  recognize  the  principles  of  com. 
pensation  and  extinguishment  of  debts 
by  mere  operation  of  law  os  it  does  the 
the  civil  law  ;  but  establish  the  rule 
that  it  is  no  defence  to  an  action,  that  the 
plaintiff  is  indebted  to  the  defendant  asj 
much,  or  more,  than  the  defendant  is| 
indebted  to  him  ;  and  leave  the  defend-' 
ant  to  his  remedy  by  another  action; 
unless  the  nature  of  the  employment, 
transactions  or  dealings  are  such  as  ne 
cessarily  constitute  an  account,  consist. 

—  ing  of  receipts  and  payments,  debts  and 
credits ;  and  the  balance  only  is  consid 
ered  as  the  debt.  id 

20.  No  statute  of  England,  working  any 
change  in  this  respect  has  been  in  force 
in  this  State :  and  the  right  of  set  off 
here  derives  its  being  from  the  statute  of 
1818.  id 

21.  That  statute  only  intended  to  admit 
this  defence,  when  the  demand  sued  for, 
and  that  to  be  set  off,  are  deb($  mutually 
subsisting  between  the  plaintiff  and  de 
fendant.  tcf 

22.  Therefore  in  a  suit  by  an  assignee 
under  our  statutes,  the  plea  that  the  as 
signer  had  executed  a  different  note 
which  had  been  assigned  to  the  defend 
ant,  before  the  assignment  of  the  note 
eaed  on,  sets  up  no  legal  defence  ;  nor 
does  the  demand  stated  in  the  plea 
operate  an  extinguishment  of  any  part 
of  the  debt  saed  for.  id 

23.  An  assignment  of  a  covenant,  under 
the  Territorial  Law,  passed  no  legal 
interest  in  the  covenant  to  the  assignee* 
80  as  to  enable  him  to  sue  on  it  in  his 

own  name  :  but  it  unquestionably  passed 
the  equity.    Sabin  o«.  Hamilton,       485 

ASSUMPSIT. 

Set  Payment,   1,  2,  4,  5. 


tory,  the  Legislature  of  the  Territory 
had  ample  power  to  give  a  Jnatiee  of 
the  Peace  authority  to  issue  writs  of 
attachment  returnable  to  the  circuit 
court,  whether  this  was  a  judicial  or 
ministerial  act :  for  they  could  give  him 
power  to  do  either  one  or  the  other  aet. 
Jone$,  et  al.  v.  Buzzard,  et  ai.,  415 
The  writ  of  attachment  issued  by  a 
Justice  and  returnable  to  the  circuit 
court,  lay,  under  the  Territorial  Law,  tm 
well  against  non-resident  as  resident 
debtors,  or  persons  endeavoring  to  re* 
move  themselves  or  effects  beyond  tho 
Territory :  and  upon  unliquidatedf  tm 
well  as  liquidated  demands.  id 

3.  The  statute  was  remedial  in  its  nature, 
and.thcrefore  to  be  construed  liberally^to 
prevent  the  mischief  for  which  it  was 
enacted.  id 

The  idea  that  the  creditor  and  debtor 
must  both  have  been  residents  of  the 
Territory  is  wholly  untenable.  id 

If  the  writ  under  that  statute  was  is. 
sued  upon  an  affidavit  following  tba 
form  prescribed  by  the  statute,  it  waa 
valid.  id 

In  proceedings  under  the  aKachmeat 
law,  the  answer  of  a  garnishee  is  prima 
facie  evidence  of  the  truth  of  the  alle- 
gations it  contains.  Maton  v.  MeCamp* 
beU,  506 

But  these  allegations  may  be  rebutted 
or  disproved  by  any  other  competent  eyi- 
denoe.  id 


ATTACHMENT. 

1.  Under  tho  Organic  Law  of  tiu  TuUi ' 

7G 


ATTORNEYS. 

1.  Every  attorney  regularly  licensed,  and 
duly  admitted  to  practice  in  the  coorta 
of  this  Slate,  possesses  a  general  liceosa 
to  appear  in  those  courts  for  any  suitora 
who  may  retain  him :  but  his  license  is 
not  of  itself  an  authority  to  appear  for 
any  particular  person,  until  he  is  in  fact 
employed  by  or  retained  for  him.  CarU 
voell  V.  Menifee,  356 

But  his  authority  to  appear  cannot  be 
legally  questioned,  until  facts  or  circum- 
stances  are  shown,  by  affidavit,  or  oth. 
erwise,  sufficient  to  raise  a  general  pre- 
sumption  that  he  is  not  authorized  to 
appear.  id 

Where  A.  sues  for  the  use  of  B.,  and 
the  facts  are  that  the  auorney  appearing 
for  the  plaintiff  knew  nothing  of  A.»  nor 
where  ho  resided,  that  he  appeared  for 

B.  by  retainer  of  B.,  that  B.  had  pes. 
session  of  tho  instrument  sued  on,  and 
filed  it,  that  the  constable  bad  receipted 
(o  C.  for  it,  ad  received  by  his  hands,  of 
A.,  and  that  ihu  receipt  was  assigned  by 

C.  to  B.,  thu  legal  presumption  ib  that 
B,  wai)  the  bana  fide  holder  of  the  in- 
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■trument,  and  equitably  entitled  to  its 
proceeds.  id 

4.  And  this  presumption  being  in  no  way 
impugnedf  the  admission  that  the  attor- 
ney was  retained  by  B.,  shows  sufficient 
legal  authority  in  him  to  appear.         id 

5.  An  attorney  at  law  cannot  be  made  lia. 
able  as  for  money  collected  by  him  as  at. 
tomey,  unless  it  be  proved  either  that 
he  failed  to  prosecute  the  claims  put  in 
his  hands  for  collection,  with  due  an^ 
proper  diligence,  and  that  thereby  the 
plaintiff  lost  the  debt  or  claim ;  or  that 
he  has  collected  the  money,  and  refused 
to  pay  it  over  on  demand,  or  remit  it 
according  to  instructions.  Cummin$y> 
MeLain,  et  al,  402 

6.  The  attorney's  liability  depends  upon 
Che  principle  of  his  agency  for  the  plain- 
tiff, and  he  holds  the  money  for  him  in 
the  capacity  of  agent.  id 

7.  Before,  therefore,  he  can  be  charged  as 
being  guilty  of  lache$  or  culpable  negli.j 
gence,  the  plaintiff  must  demand  pay- 
ment, or  request  the  money  to  be  remit.| 
ted,  and  the  attorney  must  refuse  to  pay; 
or  remit.     •  id 

8*  Where  an  attorney  sends  a  claim  to  an< 
other  for  collection,  and  the  latter  collects 
the  money  and  refuses  to  pay  it  over  to 
the  plaintiff  except  upon  the  order  of  the 
former,  the  presumption  is  that  the  lat. 
ter  was  the  agent  of  the  former ;  and 
this  presumption  amotmts  to  full  and 
satisfactory  proof,  unless  it  is  rebutted 
or  explained  by  competent  testimony. 

id 

9.  If  the  latter  attorney,  in  such  case, 
had  collected  the  money  and  refused  to 
pay  it  over,  the  former  would  be  liable, 
but  not  without  demand  on  himself,  and 
his  own  refusal  to  pay.  id 

10.  To  sustain  an  indebitatus  assumpsit 
count  against  an  attorney,  he  must  actu 
ally  have  the  money ;  unless,  from  the 
special  facts  a  legal  presumption  arises 
that  he  has  received  the  money :  and  it 
is  questionable  whether  even  this  ex. 
caption  prevails  in  case  of  an  attorney. 

tJ 

11.  An  attorney  is  not  liable  in  the  dis. 
charge  of  his  official  duty,  for  claims 
put  into  his  hands  to  collect  as  such  au 
tomey,  unless  it  be  shown  that  he  has 
been  guilty  of  culpable  negligence  in  the 
prosecution  of  his  suit,  and  tnat  thereby 
the  plaintiff  has  lost  his  debt.  Sevier  v. 
Holiday,  512 

12.  Nor  can  he  be  hold  liable  for  money 
collected  by  him  as  an  attorney,  unlessj 
a  demand  be  made  upon  him  and  hej 
refuses  to  pay  it  over,  or  remit  it,  ac- 
cording to  the  instructions  of  his  client.! 

id. 

13.  In  an  action  ogainst  an  attorney,   for'l 


failure  to  collect  a  note,  a  eount  stating 
that  the  plaintiff  caused  to  be  delivered 
to  the  defendant,  and  the  defendant  re- 
ceived  from  him  a  note  made  by  a  third 
person  calling  for  so  many  dollars,  to 
bring  suit  on,  recover  and  collect  of  a 
third  person,  for  the  use  and  benefit  of 
the  plaintiff,  for  certain  fee  and  reward 
to  the  defendant  in  that  behalf,  is  so  de- 
fective  in  stating  the  plaintiff's  title  to 
sue,  that  a  verdict  upon  it  in  favor  of  the 
plaintiff  will  not  sustain  the  judgment,  id 
14.  A  party  having  no  interest  in  a  note 
cannot  be  injured  by  the  failure  of  an  at- 
torney to  collect  it.  If  his  declaration 
does  not  show  such  an  interest,  or  aach 
an  interest  is  not  legally  Implied  from  its 
allegations,  he  cannot  prove  his  inte- 
rest—nor does  he  show  aojr  right  to  re- 
cover id 
AUDITOR. 

1.  The  Legislature  had  the  power  to  an- 
thorize  the  Auditor  to  sue  on  official 
bonds  executed  by  the  Governor  and 
his  successors;  and  the  Auditor  had  the 
power  on  the  39ih  of  January,  A.  D. 
1839,  to  sue  for  the  use  of  the  Suie  on 
such  a  bond.  The  Auditor  v.  Woodruf, 
et  aU  73 

2.  The  act  of  1836,  authorixing  the  Audi- 
tor  of  Public  Accoimta  '*  to  sue  for  any 
demand  which  the  people  of  the  Sute 
may  have  a  right  to  claim,**  &c.«  was  m 
force  on  the  7th  of  September,  1838, 
and  authorized  him  to  sue,  as  Auditor, 
on  a  Sheriff's  bond,  given  to  tbo  Gov. 
emor  and  his  successors  in  office.  Tfv- 
Ur,  et  oi.  V.  The  Auditor,  174 

.  But  his  right,  so  to  sue,  depends  open 
the  interest  which  the  State  or  people 
have  in  the  debt,  or  thing  demanded, 
and  their  right  to  claim  the  aame ;  and, 
therefore,  the  people's  interest  iii,or  right 
to  claim  the  demand,mn8t  appear  by  soma 
appropriate  averment  in  the  pleadings, 
to  enable  him  to  maintain  the  action,  id 
,  Where,  therefore,  suit  is  brought  by 
the  Auditor,  for  the  use  of  the  State, 
and  he  declares  for  the  penalty  of  a 
Sheriff's  bond,  given  to  the  Governor 
and  his  successors  in  office,  a  eo^r  of 
which  bond,  with  the  condition,  is  given 
and  accepted  as  oyer,  and  the  only  ma- 
terial  events  in  the  declaration,  tending 
to  show  his  right  to  sue,  are,  that  he  is 
Auditor ;  that  he  sues  as  Auditor  for  the 
uso  of  the  State;  and  that  by  virtue  of 
the  statute  an  action  has  accrued  to 
him  as  Auditor  to  sue  for  the  penalty 
of  the  bond  for  the  use  of  the  State;  the 
declaration  shows  no  legal  right  in  the 
people  of  the  State  to  claim  th^  debt  de- 
manded.  id 
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5.  A  SheriflT'fl  bond,  given  to  the  Govern. 
or  and  his  sncceaeort  in  office,  does  not 
▼est  in  him  or  his  snoeessors  any  bene 
fioial  interest  in  such  contraet.  He 
takes  simply  the  iegal  interest,  and  a  na. 
kddtmst. 

6.  Neither  the  Governor  or  Anditor  can 
receive  or  release  the  debt,  or  change 
or  discharge  the  obligation;  nor  can 
the  Anditor  discharge  the  legal  liability 
of  any  person  to  the  State,  except  in 
the  manner  prescribed  by  law,  after  pay. 
ment  or  satisfaction  of  the  demand  has 
been  made  to  snch  officer  as  is  author- 
ised to  receive  it.  id 

7.  A  suit  commenced  by  the  Auditor, 
when  he  was  autboriied  by  the  act  of 
1836,  to  bring  such  suit,  and  in  which 
judgment  obtained  by  him  is  reversed, 
after  he  is  divested  of  such  right  to  sue, 
may  still  proceed  to  final  judgment  in 
his  name,  after  its  return  to  the  Circuit 
Court  upon  reversal.  id 

8.  The  Auditor  of  Public  Accotmts  is  not 
a  judicial  officer,  nor  can' he  exercise 
judicial  power  or  authority.     The  Au 
aitor  V.  />ames,  et  al,,  494 

9.  Whether  the  issuing  of  a  distress  war 
rant  against  a  Sheriff  and  his  securities 
by  the  Auditor  is  an  exercise  of  judicial 
power,  left  undecided.  id 

10.  There  being  no  legislative  provision, 
authorizing  the  Circuit  Court  of  Chicot 
coimty  to  issue  a  writ  of  certiorari  to 
the  Auditor  of  Public  Accounts,  a  writ 
issued  to  the  county  of  Pulaski  is  void 

id 

11.  All  suits  against  the  State  must  bo 
brought  in  the  Circuit  Court  of  the 
coimty  in  which  the  seat  of  government 
is  situate,  and  be  against  the  State  by 
name;  and  the  process  must  be  a  sum. 
mens  executed  by  delivering  a  copy  to 
the  Auditor.  id 

Id.  The  Auditor  is  by  law  to  keep  his 
office  at  the  seat  of  government ;  conse. 
quentiy  he  is  beyond  tho  reach  of  the 
jurisdiction  of  the  Chicot  Circuit  Court, 
or  any  order  of  the  Judge  of  that  Cir 
cuit  for  or  agiiinst  the  State.  id 

13.  A  certiorari  to  the  Auditor,  to  bring 
before  the  Circuit  Court  the  proceed 
ings  of  the  Auditor  in  issuing  a  distress 
warrant,  is,  to  all  intents  and  purposes, 
a  soit  against  the  State.  id 

14.  All  proceedings  on  snch  a  writ  are, 
therefore,  extra-judicial,  and  eoratn  non 
judiee,  id 


whose  names  and  attestations  were  af- 
fixed  to  it;  authenticated  by  the  Notary 
Public,  with  the  certificate  of  the  Gov. 
emor  of  Louisiana  annexed,  showing 
that  the  Notary  Public  was  duly  com- 
missioned and  in  office  at  the  time ;  is 
not  so  authenticated  as  that  it  can  be 
read  in  evidence  in  this  State  without 
other  proof  of  its  execution.  WiU^m  v. 
jRoytfen,  915 


AUTHENTICATION. 

1.  A  deed  of  trust  acknowledged  before 
a  Notary  Public  in  Louisiana,  and  sub. 
scribed  in  the  presence  of  two  witnesses, 


BILLIARD  TABLES. 

1.  Keeping  a  billiard  table  cannot  be  made 
a  privilege,  under  that  clause  of  the  Con- 
stitution which  provides  that  all  property 
shall  be  taxed  according  to  its  value ; 
but  that  tho  Legislature  may  tax  mer- 
chants,  hawkers,  pedlars,  and  privileges. 
It  is  not  a  priviUge^  and  therefore  the 
law  imposing  a  tax  of  five  hundred  dol- 
lars for  every  six  months  on  each  keeper 
of  a  billiard  table  is  unconstitutional  and 
void.     St€9en9  et  al.  v.  The  State,    S91 

BILLS  OF  EXCEPTION. 

1.  If  a  party  wishes  to  avail  himself  of  any 
matter  upon  error,  which  does  not  ne- 
cessarily  appear  of  record,  he  must  file 
exceptions  at  the  trial,  or  request  a  spe. 
cial  verdict.    Letwx  v.  Pike,  14 

Even  if  the  statement  of  testimony  in 
this  case  could  be  considered  as  a  bill  of 
exceptions,  still  it  could  not  be  consider- 
ed in  the  Supreme  Court,  as  it  does  not 
appear  to  have  been  taken  during  the 
trial,  or  upon  any  motion  made  in  tho 
■    court  below.  id 

j3.  Bills  of  exceptions  are  only  allowable 
'    during  the  trial,  and  that  they  were  then 
I    taken  must  appear  on  their  face.    If  re- 
duced  to  form,  and  signed,  after  ihe  trial, 
it  must  appear  that  ibey  were  taken  at 
the  trial.  id 

4.  Courts  have,  uniformly,  where  justice 
and  circumstances  required  it,  indulged 
the  parties  in  preparing  bills  of  excep- 
tions.   McDonald  v.  Faulkner,         472 

5.  It  is  an  indulgence  often  allowed  to  par.- 
ties,  and  sometimes  necessary,  where 
great  labor  is  required  in  the  preparation 
of  their  cases.  Nine  days  after  overml. 
ing  a  motion  for  a  new  trial,  is  not  so  un. 
reasonable  as  to  create  a  doubt  of  the 
truth  of  the  statements  in  the  bill  of  ex- 
ceptions, id 

C.  The  cases  of  Oray  v8.  Nations,  and  Le. 
nox  ve.  Pike  and  wifef  do  not  conflict 
with  this  doctrine.  id 

7.  And  when  it  appears  that  the  exceptions 
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were  taken  at  the  trial,  and  on  overruU 
ing  the  motion  for  a  new  trial,  and  sub. 
•eanently  reduced  to  writmg  and  signed 
and  sealed  by  the  court*  they  become  a 
part  of  the  record.  id 

B,  Where  the  record  states  that  upon  the 
overruling  of  the  motion  for  a  new  trial, 
the  defendant  excepted,  and  placed  his 
exceptions  upon  the  record,  and  the  bill 
•f  exceptions,  signed  nine  days  after- 
wards, states  that  the  exceptions  were 
taken  when  the  motion  for  a  now  trial 
was  OYerruled,  the  fact  that  they  were 
taken  at  that  time  cannot  be  controverted 

'    id 

9.  And  where,  in  such  case,  the  plaintiff 
had  hit  bill  of  exceptions  signed  by  the 
bystanders,  objecting  to  the  defendant's 
bill  after  such  a  lapse  of  time  ;  and  in  it 
admits  that  the  instructions  and  evidence 
on  which  the  defendant's  bill  was  based, 
were  a  part  of  the  proceedings  at  the 
trial,  he  is  estopped  from  denying  such 
instructions  and  evidence  to  have  been 
given  and  adduced  on  the  trial.  id 

10.  Reasons  assigned  by  the  court  for  per- 
mitting particular  evidence  to  be  ad. 
duced,  not  given  as  instructions,  nor  ad. 
dressed  to  the  jury,  can  have  no  bearing 
on  the  case ;  nor  can  they  be  excepted 
to.  The  Court  of  Errors  looks  to  the 
admission  or  rejection  of  the  testimony, 
and  not  the  reasons  assigned  for  it.  Se 
9ter  V.  Holiday,  512 

BONDS. 

1.  It  is  no  objection  on  demurrer,  that  o 
joint  bond  is  declared  on  as  joint  and 
several,  for  by  statute,  all  joint  bonds 
may  be  sued  in  the  same  manner  as  if 
they  were  joint  and  several.  The  Au. 
ditor  V.  Woodruff  et  al,  73 

8.  In  an  action  upon  a  bond,  h  is  not  ne. 
cessary  to  aver  that  the  bond  was  deliv 
€red»  The  allegation  that  it  is  the  bond 
of  the  defendant,  implies  a  delivery,    id 

3.  A  bond  given  in  his  capacity  of  guar. 
dian,  by  a  p'erson  appointed  as  such  by  a 
court  having  no  power  to  make  the  ap- 
poimmont,  is  void.    Heilman  v.  Martin, 

1581 

4.  Even  if  such  a  bond  were  valid,  it  is 
doubtful  whether  the  ward  could  sustaini 
an  action  upon  it,  to  recover  the  value  of 
work  and  labor  by  him  done  for  the  guar  { 
dian.    Such  a  bond  imposes  no  obliga.i 

^  tion  on  the  guardian  to  pay  the  ward  lor 
aervices  and  labor;  which  is  a  matter  in 
no  wise  connected  with  his  trust,  or  the 
due  and  proper  performance  of  his  duties, 
aag:aardian.  id] 

5.  And  even  if  the  ward  would  be  com-j 
peUcd  to  resort  to  his  action  on  such  i 


bond,  yet,  where  the  bond  is  merely 
transcribed  by  the  Clerk,  as  a  part  of  the 
record,  the  existence  of  such  a  bond  does 
not  appear,  so  that  it  could  bar  an  action 
of  assumpsit.  id 

6.  Upon  administrator's  bond,  made  paya^ 
ble  to  **  the  Governor  and  his  successors 
in  office,"  the  right  of  action  is  not  re. 
stricted  to  the  immediate  successors  of 
the  Governor  in  whose  name  such  a  bond 
may  have  been  taken.  PkilUps  et  aU  v. 
The  Oovernor,  382 

7.  Any  remote  successor  of  such  Governor 
may  sue  on  such  bond,  and  state  himself 
to  be  the  successor  of  such  Governor  to 
whom  the  bond  was  executed,  without 
noticing  the  intermediate  Governors,    id 

|8.  And  in  such  case  the  declaratipn  may 
state  the  bond  to  have  been  made  '*  to  the 
plaintiff."  id 

9.  Under  8ih  and  9th  Wm.  Ill,  substantial, 
ly  re.enacted  in  the  Territory  of  Arkan. 
sas  in  1831,  the  plaintiff  in  aetionB  on  pe- 
nal  bonds,  was  compelled  to  assign  or 
suggest  breaches;  and  unless  the  coodi. 
tion  and  breach  both  appeared  on  the 
record,  the  proceedings  were  erroneous. 

U 

10.  In  a  bond  executed  to  the  Governor, 
and  his  successors,  by  an  administrator, 
&c.,  the  Governor  holds  the  legal  inter, 
est  as  "a  naked  trust,  and  no  injury  ap. 
pears  to  have  been  sustamed  by  the  ee#. 
tuit  for  whose  use  the  suit  is  brought, 
until  a  special  breach  or  breaches  are 
assigned.  id 

11.  In  such  suit,  therefore,  each  breach 
must  specially  state  the  facts  on  which 
the  right  of  action  of  those  for  whose  nae 
the  suit  is  brought  depends,  with  as 
mtich  certainty  and  precision  as  ia  re. 
quired  in  the  counts  of  a  declaratiott.   id 

12.  If  the  plaintiff  fails  to  suggest  or  assign 
the  proper  breaches  no  cause  of  action  is 
shdwn  to  have  accrued.  id 

13.  A  breach  is  well  assigned,  if  in  the 
words  of  the  contract,  either  negatively 
or  affirmatively,  or  in  words  co-exteaive 
with  its  legal  import  or  effect.  id 

14.  And  where,  on  such  a  bond*  the  breach 
amounts  merely  to  a  general  statement 
that  the  administrator  has  done  nothing 
which  ho  was  bound  to  do,  it  is  fatally 
defective.  id 

15.  If  a  suit  on  such  bond  is  brought  for 
the  use  of  heirs,  they  must  show  by  posi. 
tive  and  specific  averments  their  interest 
in  iho  estate  ;  and  how,  and  in  what  man. 
ner,  they  have  been  deprived  of  their  in- 
tcrest  in  the  estate  by  the  devastavit  of 
the  adminisirntor. 

16.  Under  the  Revised  Statutes,  in  suits  on 
penal  bonds,  the  jury  must  be  sworn  to 
inquire  into  the  truth  ef  the  breaches,  ai 
well  as  to  QsecsE  ihe  damages  :  and  the 
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judgOMiit  DraBt  be  entered  for  the  penalty] 
of  the  bond,  with  costs ;  and  the  plaintifTJ 
haTe  ezecation  for  the  damages.         id 

See  OmoiAL  Bonds. 
BONDS  FOR  COSTS. 

I.  Upon  a  motion  to  dismiss  a  suit  for  want 
of  a  bond  for  costs,  on  the  ground  of  non. 
residence  of  the  plaintiff  at  the  institution 
of  the  snit,  no  question  as  to  the  sufH- 
cteney  of  the  security  could  legitimately 
arise,  until  the  fact  ot  the  plaintiff's  non. 
residence  was  established,  which  could 
only  be  done  by  his  own  admission,  or 
other  competent  legal  testimony.  Smith 
ei  al.  V.  Dudley,  68 

S.  And  where  the  fact  of  the  plaintiff's 
non-residence  is  no  where  stated  in  the 
record,  nor  stated  or  recited  in  the  bond 
for  costs,  the  presumption  is  that  the 
coart  below  was  right  in  overruling  the 
motion  to  dismiss.  id 

3.  Where  it  is  assigned  for  error  that  the 
court  below  erred  in  overruling  a  motion 
to  dismiss  for  want  of  a  bond  for  costs, 
in  order  to  obtain  a  reversal  the  record 
must  establish  the  non-residence  of  the 
plaintiff.  If  it  does  not,  the  presumption 
is  in  favor  of  the  decision  below.  Clark 
▼.  Gibwn,  109 
Davie*  r.  OibfOfif                             115 

4.  .0  bond  for  costs  is  necessary  in  the 
Sopreme  Coart.    DiUard  v.  Noel,    123 

Sea  ABATBifBirr,  1, 3, 3,  6, 7. 


CERTIORARI. 


1 


A  certiorari  is  sometimes  awarded  by 
the  court  ex  offieivt  for  their  own  satis. 
feciion,  or  to  enable  them  to  affirm ;  but 
never  with  a  view  of  supplying  matter  to 
enable  them  to  reteree  the  judgment,  nor 
is  it  ever  done,  unless  the  diminution  ap 
pears  from  an  inspection  of  the  transcrip 
itself.    The  Auditor  v.  Woodrvff  et  al 

73 

d.  Under  the  Constitution  and  laws  of  thie 
State,  an  erroneous  decision  of  the  Cir 
coit  Court,  sitting  in  chancery,  cannot  be 
reached  by  a  writ  of  error ;  but  may  be 
relieved  against  by  a  writ  of  certiorari, 
or  an  appeal  regularly  taken  bv  the  party 
aggrieved.    Oibeon  et  al,  v/moger$,  334 

3.  A  certiorari  to  the  Auditor,  to  bring  bo-|| 
lore  the  Circuit  Court  the  proceedings  of  || 
the  Auditor  in  issuing  a  distress  warrantj  5. 
is  to  all  intents  and  purposes  a  suit  againstjl 
the  State.     The  Auditor  v.  Davies.    49  i[ 


CHANCERY. 

I.  A  writ  of  error  only  lies  to  bring  np  the 
record  and  proceedings  of  an  inferior 
court,  when  such  court  proceeds  accord- 
ing to  the  course  of  the  common  law. 
Oibeon  et  ah  v.  Rogete.  334 

It  therefore  does  not  lie  to  reverse  any 
final  decision,  order,  or  decree  in  chan- 
eery,  rendered  1>y  this  court  below,      id 

Under  the  Constitution  and  laws  of  this 
State,  an  erroneous  decision  of  the  Cir- 
cuit Court,  sitting  in  chancery,  cannot  be 
reached  by  a  writ  of  error ;  but  may  be 
relieved  against  by  a  writ  of  certiorari, 
or  an  appeal  regularly  taken  by  the  party 
aggrieved.  id 

CIRCUIT  COURTS. 

1.  The  power  and  authority  of  each  Cir- 
cuit  Judge  in  this  State  are  restricted  and 
limited  to  the  prescribed  and  ascertained 
boundaries  of  his  circuit.  The  Auditor 
V.  Davies  et  al,  494 

No  writ  or  process,  issuing  out  of  any 
Circuit  Court,  can  run  or  be  executed  be- 
yond  the  limits  of  the  territorial  jurisdic- 
tion of  the  court  out  of  which  it  issues, 
according  to  the  principles  of  the  com- 
mon  law.  id 

Consequently,  a  Circuit  Court  of  one 
county  cannot  run  its  writ  or  process  into 
any  other  county,  without  some  legisla. 
tive  provision  on  the  subject.  id 

See  CoiTRTS  11,  13.  13. 14. 15. 16, 17. 16. 
19.30,21.22,23,24,95,26. 

See  PftACTICB  IN  THE  ClRCUlT  CoUKT. 


2. 


3. 


4. 


CONSTITUTIONAL  LAW. 

The  act  which  gives  to  the  Supremo 
Court  the  power  to  grant  writs  of  injnnc 
tion  to  stay  waste  and  proceedings  at  law 
throughout  the  State,  is  a  clear  and  pal. 
pable  violation  of  the  Constitution,  and 
therefore  null  and  void.    Jonee,  ex  parte, 

93 
The  ofHce  of  State  Treasurer,  as  well  as 
those  of  Secretary  of  State,  Sheriff,  Co. 
roner,  Constable,  and  Militia  officers,  are 
all  Ezectitive.  The  StaU  v.  Hutt,  282 
They  belong  to  the  Executive  depart, 
ment,  for  the  Constitution  assigns  them 
to  that  division  of  power,  and  makes  all 
their  duties  necessarily  of  an  Executive 
character.  id 

The  office  of  Justice  of  the  Peace  is  as 
much  a  judicial  ofHcc  as  the  office  of 
Supremo  Judge.  id 

No  person  therefore  can.  at  the  same 
time,  hold  the  offices  of  Treasurer  and 
Justice  of  the  Peace.  '  id 
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6  A  person  holding  one  office  has  a  right, 
if  elected  to  another  which  he  cannot 
hold  at  the  same  time,  to  accept  it,  but 
in  so  doing  he  yacates,  eo  inttanti,  the 
first  office.  id 

7.  Where  a  Jastice  of  the  Peace,  there, 
fore,  was  elected  and  commissioned 
State  Treasurer,  and  accepted  the  latter 
office,  he  wholly  Tacated  and  annulled 
his  office  of  Justice  of  the  Peace.         id 

8.  All  property  in  this  State  must,  by  the 
Constitution,  be  taxed  according  to  its 
▼alne ;  and  the  tax  thereon  must  be  equal 
and  uniform  throughout  the^  State.  8te. 
ven$  et  al.  y.  The  State,  291 

9.  The  Legislature  has  no  power  to  dis 
criminate,  and  fix  upon,  one  description 
or  species  of  property  a  greater  tax  than 
that  fixed  by  law  upon  every  other  de. 
scripiion  or  species  of  property  of  ^qoal 
value,  subjected  to  taxation.  id 

10.  Every  individual  may  lawfully  acquire 
and  possess  any  species  or  description  of 
property,  if  he  does  not  thereby  destroy 
or  deprive  some  other  person  of  his  pro. 
perty,  or  some  em'oymeht  thereof,  inj 
which  he  is  protected  by  law.  id 

11.  But  property,  when  acquired  and  pos. 
sessed,  must  be  so  kept  and  disposed  of 
as  not  to  injure  any  paramount  legal  right 
of  another,  or  afifect  injuriously  the  pub- 
lic morals,  or  public  ^ood,  so  far  as  they 
are  protected  by  law.  id 

19.  The  Legislature  cannot  restrict  any 
one  from  making  or  purchasing  a  billiard 
table ;  but  may,  by  law.  so  regulate  or 
restrict  the  use  of  it,  as  to  prevent  any 
ii^jury  therefrom  to  the  public  morals  or 
public  good.  id 

13.  No  individual  in  this  government  does, 
or  can,  have  or  possess  any  privilege 
which  is  not  common  to  every  other  citi. 
zen  of  the  State,  until  it  is  created  by 
law,  and  acquired  by  him  under  authority 
thereof,  and  in  the  manner  therein  desig. 
nated.  id 

14.  The  Legislature  can  tax  no  privileges, 
except  those  created  by  law,  and  legally 
existing  at  such  time  as  the  law  impos 
ing  the  tax  directs  it  to  be  levied  there- 
on, id 

15.  The  Legislature  cannot,  by  prohibiting 
the  exercise  of  a  right  common  to  every 
citizen,  and  then  allowing  its  exercise 
upon  payment  of  a  tax,  create  it  a  privi 
lege.  id 

16.  The  privileges  made  taxable  by  the 
Constitution,  are  such  as  cannot  be  ex 
ercisod  or  enjoyed  by  any  citizen  or  in- 
tegral part  of  the  community,  without  the 
intervention  of  some  statutory  provision 
granting  to,  or  conferring  upon  one  or 
more  individuals  the  right  of  doing  eome 
particular  thing,  as  the  righ?  of  banking, 
keeping  a  ferry,  &.c  id\ 


17.  It  might  also  embraee  tach  as  enjoy 
any  privilege  by  way  of  exeinptioii  fron 
the  performance  of  oneroas  duties  im. 
posed  upon  the  great  masa  of  the  com. 
munity,  if  such  exemption  be  first  cre- 
ated by  statute  ;  but  this  admits  of  great 
doubt.  id 

18.  Keeping  a  billiard  table  cannot  be  made 
a  privilege,  under  that  clause  of  the  Cob. 
stitution  which  provides  that  all  property 
shall  be  taxed  according  to  its  Yalne ; 
but  that  the  Legislature  may  tax  mer. 
chants,  hawkers,  pedlars,  and  pririlegee. 
It  is  not  a  privilege,  and  therefore  the 
law  imposing  a  tax  of  five  hundred  del- 
lars  for  every  six  months  on  each  keep, 
er  of  a  billiard  table  is  unconstitutional 
and  void.  t^ 

19.  The  right  of  keeping  a  itaillioo  is 
strictly  and  emphatically  a  common  right, 
not  derived  from,  or  enjoyed  by  rirtae  of, 
any  grant  from  the  Government ;  nor  is 
it  enjoyed  by  part,  and  denied  to  others, 
of  the  community.  Consequently  it  can- 
not  be  metamorphosed  into  a  privilege* 
subject  to  taxation  as  such.  Oihton  v. 
The  County  of  Pulaeki,  309 

f.  That  provision  of  the  statute  of  Nov. 
7.  1836,  which  provides  for  levying  a 
tax,  for  the  privilege  of  keeping  a  staL 
lion,  is  unconstitutional.  id 

21.  The  jurisdiction  of  Justices  of  the 
Peace  in  Matters  of  contract  is  expressly 
defined  and  limited  by  the  Constitiuioo, 
and  the  Legislature  has  no  control  over 
it.    Dillard  v.  Noel,  449 

|22.  The  jurisdiction  of  the  Ctrcait  Court 
in  matters  of  contract  is  not  exclusive, 
and  therefore  in  such  matters  the  Legis- 
lature  may  vest  a  concurrent  jurisdiction 
in  other  tribunals  ;  but  cannot  divest  the 
Circuit  Courts  of  such  jurisdiction,  or 
restrict  or  prohibit  its  exercise,  so  far  as 
depends  on  the  sum  in  controversy,     t^ 

23.  The  jurisdiction  of  the  Cireeli  Courts, 
and  of  Justices  of  the  Peace,  in  mauers 
of  contract,  is  to  be  determined  so&eiy  by 
the  sum  in  controversy ;  ami  when  a  de- 
fendant  voluntarily  enters  his  appesranee, 
or  is  found,  or  legally  served  with  die 
process  or  notice,  the  jurisdictiOB  is  ae* 
quired  without  regard  to  the  restdeaee 
of  either  of  the  parties.  id 

24.  So  much  of  the  4ih  section  of  cbapier 
116  of  the  Revised  Statutes,  as  cooAms 
the  bringing  of  suits  in  the  CirooitCowt, 
in  cases  where  the  defendant  resides  is 
the  State,  to  the  county  where  the  de- 
fendant resides,  or  where  the  plaiotifi'  re- 
sides and  the  defendant  is  found,  is  en- 
constitutional  and  void  ,*  and  no  averment 
in  the  declaration  as  to  the  resideiiee  of 
either  party,  is  nocossary  for  any  purpose 
whatever.  id 
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CONTINUANCE.  ( 

I 

1.  Wh«re,  at  Dec.  Term,  1838,  a  cause 
was  continoed  on  account  of  absence  of 
A.  and  B.,  two  of  defendant's  witnosscfi; 
and  at  May  Term,  1839,  another  affida. 
Tit  for  continuance  is  filed  by  him  on  ac 
cotmt  of  the  absence  of  An  one  of  the 
same  witnesses,  a  contii^uance  cannot 
be  granted,  because  no  suit  can  be  twice 
cominued  for  the  same  cause.  BurritM 
T.  Wise  et  al,  33 

9.  Every  affidavit  for  a  continuance  must 
state  that  the  party  has  reason  to  believe 
that  he  can  procure  the  attendance  of 
the  wimesses  by  the  next  term  of  the 
court,  or  that  their  testimony  can  be 
procured  by  that  time.  id 

8.  In  an  affidavit  for  continuance,  under 
our  statute,  it  is  sufficient  to  state,  that 
Uie  party  expects  to  prove  by  the  wit 
nesses  who  are  absent,  the  facts  stated 
in  the  affidavit.  id 

4*  The  party  who,  in  applying  for  contio. 
uance,  seeks  to  free  himself  from  the 
presumption  of  culpable  negliffence,  is 
bound  to  show  such  a  state  of  facts  or 
circumstances,  as  will  prove  that  he  has 
used  due  diligence  to  obtain  the  testi 
mony,  or  as  will  uke  his  case  out  of] 
the  legal  inference  which  stands  against 
him.  id 

5.  Where  the  affidavit  states  that  the  de 
fendant  had  leave  to  take  depositions  at 
the  last  term  of  the  court,  but  could  not 
avail  himself  of  that  leave,  in  conse. 

Jiuence  of  the  wimess  having  left  his 
ormer  place  of  abode,  at  the  time  when 
defendant  intended  to  have  procured  his 
deposition,  to  a  remote  part  of  an  ad. 
joiog  ooumy,  which  location  ifae  defend, 
ant  was  not  appriied  of  until  within  the 
last  two  or  three  weeks,  when  it  would 
have  been  impossible  for  him  to  have 
procured  his  deposition  in  time  to  be 
read,  and  the  record  shows  that  he  did 
not  apply  to  uke  the  deposition  until  two 
or  three  weeks  prior  to  the  trial,  the 
court  acts  rightly  in  refusing  a  continu. 
ance.  id 

6.  In  failing  to  apply  to  take  the  deposi. 
tion  before,  the  defendant  must  be  con. 
•idered  guilty  of  culpable  negligence, 
as  he  shows  no  excuse  for  such  failure ; 
and  should  also  have  shown  that  he  had 
diligently  searched  for  and  inquired  after 
the  residence  of  the  witness,  and  could 
not  possibly  find  out  where  he  resided, 
nor  could  he,  by  any  practicable  means 
in  his  power,  procure  his  testimony,   id 

8.  Should  the  Circuit  Court,  in  the  ezer. 
cise  of  their  discretion  as  to  granting  or 
refusing  continuances,  capriciously  or 
arbitrarily  sport  away  important  rights 
belonging  to  either  party,  their  dociaions 


and  judgments  would  be  examined  in 
the  Supreme  Court,  and  be  liable  to  be 
corrected  on  appeal  or  writ  of  error. 

id 
8.  But  this  court  would  not  reverse  a  de- 
cision  or  judgment  below,  for  merely 
granting  or  refusing  a  continuance,  un- 
less  it  clearly  and  positively  appears, 
from  the  face  of  the  record,  that  the 
court  below  was  guilty  of  palpable 
and  jnanifest  violation  of  public  duty, 
seriously  prejudicing  the  rights  of  the 
party  complaining,  id 


COSTS. 
See  Bond  for  Costs. 


COURTS. 

1.  The  Court  of  Probate,  in  each  county 
of  this  State,  under  the  Constitution,  and 
the  act  of  1836,  consists  of  a  single 
Judge,  and  has  a  general  jurisdiction 
over  the  appointment  of  guardians, 
which  is  not  by  any  law  given  concur, 
rently  to  the  County  Court :  and  the  lat. 
ter  court  possesses  no  power  to  sppoint 
a  guardian.  HeUman  v.  ilforltn,  158 
13.  Where  the  caption  of  the  record  of 
such  an  order  of  appointment  shows  that 
two  Justices  of  the  Peace  sat  as  mem. 
bers  of  the  court  making  the  appoint- 
ment,  together  with  the  Probate  Judge, 
they  must  be  considered  as  having  par. 
licipated  in  the  appointment,  although 
the  record  is  signed  by  the  presiding 
Judge  alone;  and  such  ordsr  will  be 
taken  to  have  been  made,  not  by  the 
Probate,  but  the  Coimty  Court.  id 

>  The  records  of  a  court  composed  of 
several  members,  or  having  by  law  one 
presiding  officer,  are  not  ustially  signed 
by  every  member  of  the  court:  end  when 
any  member  of  the  court  is  once  shown 
by  the  record  to  have  taken  his  place  upon 
the  judicial  seat,  upon  any  partieular 
day  of  a  term,  his  presence  and  partici. 
pation  in  all  the  business  transacted  in 
court  during  that  day,  roust  be  pre. 
sumed  until  the  contrary  is  proven,     id 

.  All  courts,  imless  restrained  by  some 
statutory  provision,  have  a  right  of  ad- 
jouming  their  sittings  to  a  distant  day  ; 
and  the  proceedings  had  at  the  adjourned 
session  will  be  considered  as  the  pro. 
ceedings  of  the  term  so  adjourned. 
Durm  v.  The  State,  229 

The  Circuit  Courts,  in  this  State,  as 
conira.distinguished  from  the  Judges, 
have,  unalterably,  by  the  Constitution, 
the  exclusive  original  judicial  cognizance 
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ofallcrimee  amounting  to  felony  at  thel, 
common  law.  id 

6.  No  judicial  powor  whatever  is  con< 
ferred  by  the  Constitution  upon  the 
Judfire,  as  contra-distinguished  from  the 
court,  unless  he  can  derive  it  from  the 
power  with  which  he  is  clothed  as  a 
conservator  of  the  peace,  or  of  adjudi 
eating  certain  cases  upon  habeas  corpus 

id 

7.  To  constitute  a  court  there  must  be  a 
place  appointed,  by  law,  for  the  admin- 1 
istration  of  justice ;  and  some  person, 
authorized  by  law  to  administer  justice 
at  that  place,  must  be  there  for  that 
purpose.  .'  id 

8.  And  if  the  law  prescribed  no  time  for 
holding  the  court,  the  Judge  might  law. 
fully  hold  it  when,  and  as  ofien  as  he 
chose.  So  if  ilio  place  wore  left  to  his 
election,  instead  of  being  fixed  and 
prescribed  by  law,  he  might  lawfully  sit 
in  Judgment  where  he  pleased,  within 
the  Territorial  limits  prescribed  to  his 
jurisdiction.  id 

9.  But  in  this  State,  both  the  time  and 
place  of  holding  the  terms  of  the  Cir- 
cuit Court  in  each  county  are  prescribed 
by  law  ;  and  in  many  counties  the  dura. 
tion  of  the  terms  limited  to  a  single 
■week.  id 

10.  Under  particular  circurostancos,  a  ape 
cial  term  of  jany  Circuit  Court;7nay  be 
held  for  the  trial  of  persons  confined  in 
jail,  upon  the  Judge  making  oufcCwritten 
order  to  that  effect,  and  transmitting  it 
to  the  clerk,  who  is  to  enter  it « on  the 
records  of  the  court,  and  notify  the 
Prosecuting  Attorney.  id 

11.  The  authority  to  hold  such  special 
toim  depends  upon  the  following  facts 
and  circumstances: — First,  That  some 
person  is  confined  in  jail,  who  may  be 
lawfully  tried  upon  some  criminal  charge. 
Second.  That  it  ehall  not  interfere 
with  any  other  court  to  be  held  by  the 
same  Judge.  Third,  That  it  shall  not 
be  held  within  twenty  days  of  the  regu. 
lar  term  of  such  court.  Fourth,  That 
an  order  therefor  be  made  out  by  the 
Judge,  and  by  him  transmitted  to  the 
Clerk.  Fifth,  That  the  same  be  en. 
tered  on  the  records  of  the  court.       id 

12.  And  the  power  to  hold  a  special  term, 
being  a  special  power,  every  circum. 
stance  necessary  to  its  exercise  must 
exist,  and  bo  made  to  appear  of  record  ; 
otberwiso  the  power  cannot  appear  to 
have  been  legally  exercised.  id 

13.  The  power  of  the  court,  at  such  spe- 
cial  term,  is  confined  to  the  trial  of  the 
persons  confined  in  jail  when  the  order 
was  made,  which  must  be  at  least  ten 
days  before  the  term  :  and  no  other  per 
sons  can  ba  tried  at  such  term.  id 


14.  The  order  for  a  special  term 
therefore,  be  made  at  least  ten  days  be. 
fore  the  commencement  of  the  term, 
must  designate  the  persons  to  be  tntd^ 
state  that  they  are  confined  in  jail,  and 
whether  they  have  been  indicted  or  not ; 
and  if  they,  or  either  of  them,  have  not 
been  indicted,  most  contain  a  direetioo 
to  the  Clerk  to  issue  &  venire  for  a  grand 
jury ;  and  such  order  must  be  transmit- 
ted  to  the  Clerk,  and  by  him  entered  on 
the  record  of  the  court.  id 

15.  When  this  is  done,  if  the  time  fixed 
in  the  order  for  the  special  term  inter- 
fere  with  no  other  court  to  be  held  by 
the  same  Judge,  and  is  not  within 
twenty  days  of  the  regular  term ;  and  if 
then  the  record  further  shows  thst  the 
Judge  authorized  by  law  to  iioJd  such 
court,  was  present  at  the  time  fixed  in 
the  order,  and  at  the  place  prescribed 
by  law  for  holding  such  court,  the  conrt 
will  be  legally  constituted ;  and  in  re. 
gard  to  such  persons  as  are  confined  in 
jail  and  designated  in  the  order,  may 
exercise  judicial  power.  id 

16.  And  where  a  special  term  is  beU, 
without  any  such  oider  being  entered 
upon  the  record,  the  proceedings  at 
such  term  must  be  considered  as  pre* 
ceedings  before  the  Judge,  simply,  as 
contra.distinguished  from  the  court ; 
and  cannot  be  regarded  as  the  judicial 
proceedings  and  adjudications  of  the 
Circuit  Court.  id 

17.  Such  proceedings,  therefore,  sre  esresi 
non  judiee  and  void  ;  and  the  life  of  the 
personso  convicted  cannot  be consideied 
as  having  been,  in  contemplation  of  isw, 
once  put  in  jeopardy ;  andjie  maj  yet  be 
lawfully  tried  as  if  no  socb  proceeding 
had  ever  taken  place.  i3 

18.  The  appellate  jurisdiction  of  the  8n. 
preme  Court  of  this  State,  under  the  Coo- 
siitution  does  not,  nor  can  it  be  made  to, 
extend  to  the  proceedings  or  decision  of 
any  officer  or  tribunal  whatever,  other 
than  the  judicial  proceedings  or  deter- 
mination of  some  court  or  Justice  of  the 
Peace,  vested  under  the  ConstitntioQ 
with  some  portion  of  judicial  power,  id 

19.  And  the  proceedings  at  the  special 
term  being  coram  non  judiee,  the  8n. 
preme  Court  has  no  sppellate  jorisdie- 
tion  of  the  caae ;  and  it  will  be  dismissed; 
snd  a  perpetual  supersedeas  awarded  to 
stay  all  proceedings  had  at  the  term  in 
the  case.  td 

See  Ciacurr  Couars. 

PROBATE  COURTS. 
See  Courts,  1.  2,  3. 
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COVENANT. 

1.  In  deelaring  upon  a  cofenant,  it  is  not 
necessary  to  set  oat  the  exact  words  of 
the  agreement,  but  only  to  state  its  le 
gal  effect,  according  to  its  true  meaning 
and  intention.    Roysdon  ▼.  Sumner,  465 

3.  Whenever  a  covenant  is  in  its  terms  do. 
fective,  it  ought  to  be  set  out  according 
to  its  legal  consequences.  id 

3.  Where  a  client  covenanted  with  an  at 
torney  that  he  would  pay  him  a  certain 
sum  in  case  he  (the  client,  should  gain  a 
certain  suit,  in  which  he  had  employed 
the  attorney,  the  declaration  on  the  cove- 
nant propeijy  stated  the  covenant  to  be 
that  the  client  would  pay  that  sum  in 
case  the  attorney  gained  the  suit ;  and 
an  averment  that  the  attorney  did  gain 
the  suit  for  his  client,  is  a  sufHciont 
averment  of  the  condition  precedent  to 
the  covenant.  i^; 

4.  An  assignment  of  a  covenant,  under  the 
Territorial  Law«  passed  no  legal  into. 
rest  in  the  covenant,  to  the  assignee,  so 
as  to  enable  him  to  sue  on  it  in  his  own 
name:  but  it  unquestionably  passed  the 
equity.     Sabin  v.  Hamilton.  483 

5.  No  precise  or  technical  words  are  ne. 
cessary  to  constitute  a  covenant,  but  any 
words  which  show  the  intention  of  the 
parties  will  be  sufficient  for  that  purpose. 

id 

6.  The  inquiry  always  is,  what  were  the 
intentions  of  the  parties?  And  if  there 
be  any  ambiguity,  such  construction  is 
always  given  as  will  make  most  strong:-! 
ly  against  the  covenantor.  id, 

7.  Where  a  party  to  a  covenant  by  which 
he  was  bound  to  do  certain  acts,  upon 
the  performance  of  which  the  other 
party  wasjto  become  indebted  to  him  in  a 
certain  sum,  endorses  upon  it  under  his 
seal,  that  he  certifies  that  the  agreement 
has  been  complied  with  on  his  part,  and 
that  the  other  party  is  therefore  indebtedi 
to  him  as  provided  in  the  covenant,  all 
of  which,  in  consideration  of  a  certaini 
sum  to  him  in  hand  paid  by  a  third  per- 
son,  he  assigns  to  such  third  person  ;< 
and  adds,  that  the  other  party  to  the 
covenant  "  will,  on  sight,  pay  to  such 
third  person"  the  amount  according  to 
contract:  such  endorsement  is  a  cove. 
nant.  ,^;! 

8.  And  in  it  are  contained  three  distinct] 
and  separate  covenants  :  first,  that  the 
covenantor  had  performed  his  part  of  the, 
original  covenant ;  second,  that  the  other! 
party  to  the  original  covenant  was  in. 
debted  to  him  in  the  amount  specified;] 
and  third,  that  said  parly  would  pay  ii 
on  sight.  ,-jl 

9.  And  in  a  declaration  upon  such  cove.l 
nant,  the  breach  is  not  sufficient  where  | 

77 


it  is,  merely,  that  the  coventnt  sued  on 
was  presented  to  the  other  pi^ty  to  the 
original  covenant*  and  that  he  refnstd  to 
pay  according  to  its  true  meaning  and 
effect.  id 

CRIMINAL  LAW. 

See  Evu>ENCi,  10,  11.  19,  13,  14, 15,  16, 
17,  18. 


DAMAGES. 

I.  In  estimating  the  damages  arising  from 
the  breach  of  contract,  in  failing  to  do* 
liver  goods  according  to  agreement,  tho 
difference  between  the  price  agreed  on, 
and  the  marketable  price  of  the  same 
property,  at  the  time  fixed  npon  for  tho 
delivery  must  govern  the  jury.  Hanna 
v.  Harter,  397 


DEED. 


See  Evidence,  20,  31,  23,  23, 24,  25. 


DEMURRER. 

See  Practice,  15  to,23. 

Pleas  and  Pleadings,  9,  10,  27, 

28,  29. 
Practice  in  Erkor,  19,  20. 


DEPOSITIONS. 
See  Evidence,  17, 18. 


DETINUE. 

1.  A  verdict  in  detinue,  finding  the  slaves 
in  the  declaration  mentioned,  to  be  tho 
property  of  the  plaintiff*,  affixing  their 
values  severally  and  respectively,  finding 
their  detention  by  the  defendant,  ind 
awarding  a  certain  aibount  of  damages 
for  the  detention,  is  valid.  Lenox  v. 
Pike  et  aZ.,  14 


DISTRESS  WARRANT. 

I.  Tho  Auditor  of  Public  Accounts  is  not 
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a  jadiclal  offictr,  nor  can  he  ezerciseji 
judicial  power  or  aathority.  The  AuM 
ditor  V.  DavieM  et  ai.,  494  8. 

9.  Whether  the  issuing  of  a  distress  war-l 
rant  against  a  SberiB*  and  his  securities! 
by  the  Auditor  is  an  exercise  of  judicial 
power,  left  undecided.  id 


EQUITY. 
See  Chancirt. 


EVIDENCE. 


self  constitute  the  sole  foandatiao  or 
cause  of  the  proceedinga.  id 

Without  some  legislative  proTisioo,  this 
court  would  be  exceedingly  unwilling  to 
declare,  that  a  lost  judicial  record,  which 
constituted  the  sole  foundation  or  cauae 
of  action,  could  be  proved  or  verified 
merely  by  parol,  id 

Such  a  proposition  can  derive  no  aap. 
port  or  countenance  from  the  principles 
of  the  common  law,  and  there  iano  atato^ 
tory  regulation  in  regard  to  the  matter. 

id 

10.  Testimony  of  a  person's  guilt,  or  parti- 
cipation  in  the  commission  of  a  crime,  or 
felony,  wholly  unconnected  with  that  for 
which  he  is  put  upon  bis  tnal,  cannot,  as 
a  general  rule,  be  admitted.  Vumm  v. 
The  State,  229 

11.  But  where  the  $eienier  or  quo  animo  ia 
requisite  to,  and  constitutes  a  necessary 
and  essential  part  of  the  crime  wiih  which 
the  person  is  charged ;  and  proof  of  such 
guiliy  knowledge,  or  malicious  inteauon, 
is  indispensable  to  establish  his  guilt,  ia 
regard  to  the  transaction  in  question,  tea. 
timony  of  such  acts,  conduct,  or  declara- 
tions of  the  accused,  as  tend  to  eatabiiab 
such  knowledge  or  intent,  is  compe- 
tent; notwitbstanding  they  may  cuosti. 
tute  in  law  a  distinct  crime.  id 

12.  But  proof  of  a  distinct  murder,  com- 
mitted by  the  prisoner  at  a  different  time, 
or  of  some  other  felony  or  transaction 
committed  upon  or  against  a  different 
person,  and  at  a  different  time,  in  which 
the  prisoner  participated,  cannot  be  ad- 
mitted, until  proof  has  been  given,  es- 
tablishing, or  tending  to  estsblish  the  o£. 
fence  with  which  he  is  charged,  and 
showing  some  connection  between  the 
different  transactions ;  or  such  facts  and 
circumstances  as  will  warrant  a  presump- 
tion that  the  latter  grew  out  of,  and  was 
lo  some  extent  induced  by  some  circum- 
stances connected  with  the  former;  in 
which  case,  such  circumstances  connect- 
ed with  the  former,  as  are  calculated  U> 
show  the  quo  ammo  or  motive  by  which 
the  prisoner  was  actuated  or  infioenced 
in  regard  to  the  subsequent  iransactioo, 
are  competent  and  legitimate  teatimooy. 

id 


1.  Where,  to  the  transcript  of  the  record 

sent  up  to  the  Supreme  Court  a  paper 

ia  found   appended,  purporting  to   be  a' 

statement  of  the  testimony  given  in  the 

case,  detailing  the  evidence,  signed  by 

the  Judge  belowi   and  marked  tiled  by 

the  clerk,  it  is  no  part  of  the  record, 

and  cannot  be  regarded  in  the  Supreme 

Court.    Lenox  v.  Pike,  14 

3.  Whatever  proceedings  or  facts  the  law 

or  the  practice  of  the  courts  requires; 

to  be  enrolled,   constitute  and  form   a| 

part  of  the  record — such  as  all  judiciall 

writs  and  process,  the  finding  of  a  jury.l 

the  judgment  of  the  court,  and  the  Itke. 

id 

3.  Whatever  is  not  necessary  to  be  en.! 
rolled,  such  as  oral  and  written  testimo- 
ny, exceptions,  &.c.,  constitute  no  pan 
of  the- record,  unless  they  are  expressly 
ihade  so  by  order  of  the  court,  by  agree- j 
ment  of  parties,  by  demurrer  to  evi-, 
dence,  by  oyer,  by  bill  of  exceptions,  ori 
by  special  verdict.  idi 

4.  Although  the  evidence  spread  on  the  re. 
cord  is  not  sufficient,  when  taken  by  it.' 
aelf,  to  sustain  the  judgment,  yet  if  the 
record  does  not  state  that  no  other  testi- 
mony was  adduced,  it  will  be  presumed 
that  there  was  other  testimony  sufficient 
to  sustain  the  verdict  and  judgment 
Ballard  v.  Noaks,  45 

5.  W here  a  record  is  first  shown,  by  properl 3.  The  only  satisfactory  principle  upon 


evidence,  to  be  lost  or  destroyed,  it  is 
competent  to  prove  its  existence  by  si 
•worn  or  authenticated  copy.  Smith  v.| 
Dudley,  60 

6.  But  to  warrant  such  evidence,  the  docl 
ament  must  be  veiustate'  temporis  aut\ 
judieiaria  eognitione  roborata*  id 

7.  But  in  all  the  cases  on  this  aubject,  the 
,  question  arose  incidentally  on  the  trial,! 


which  the  dying  declarations  of  a  person 
deceased  can  be  admitted  to  establiak 
the  circumstances  of  hia  death,  ia,  that 
they  were  made  at  a  time  when,  in  the 
mind  of  the  deceased,  all  expecution  of 
recovery  was  yielded  up,  and  supplanted 
by  the  conviction  that  he  would  eertaiaiy 
die  by  reason  of  the  injury  reoeiv^,  and 
under  which  he  then  languished.         id 


and  in  no  instance  did  the  lost  record  it- jU.  When  every  hope  of  this  world  iagooe 
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when  every  motive  to  falsehood  is  si 
leooed,  and  the  mind  is  induced  by  the 
moft  powerful  considerations  to  speak 
the  truth,  a  situation  so  solemn  and  awful 


most  diligent  search  be  made  for  them, 
and  they  cannot  be  found  or  heard  of;  or 
they  are  oat  of  reach  of  the  process  of 
the  court.  id 


is  considered  by  the  law  as  creating  an  ^1.  When  these  facts  are  proved,  the  next 
obligation  equal  to  that  which  is  imposedj.  best  evidence  is  by  proving  the  hand- 
by  an  oath  administered  in  court.  id\\^     writing  of  attesting  witnesses.  id 

15.  That  such  declarations  were  made  un  j  '22.  And  if  the  handwriting  of  the  witnesses 
der  an  apprehension  of  impending  death.  |  cannot  be  proved,  after  proper  diligence 
may  be  collected  from  ilio  nature  andj!  for  ihat  purpose,  then  the  handwriting  of 
circumstances  of  the  case,  although  the|  iheobiigor  may  be  proved,  but  not  before, 
declarant  did  noi  express  auch  an  appre. '  id 
heneion.                                                  id '23.  The   handwriting   of  the   subscribing 

16.  Nor  is  it  essential  that  the  party  shouiu]  witnesses  must  be  proved,  even  where 
apprehend  immediate  dissolutiuu.  It  ic.  tl.cy  have  become  incompetent  since 
sufficient  if  he  apprehends  it  to  be  in^-'i  their  attestation.  t^ 
pending  and  certain;  and  ihis  is  always  :2 J.  Theretorc,  where  (he  whole  showing 


a  question  for  the  court  to  determine, 
upon  consideration  of  all  the  surrounding 
circumstances.  ia 

17.  The  deposition  of  a  witness,  concerning; 
a  killing,  taken  under  the  statute  bcfortli 
the  Coroner,  reduced  to  writing,   sub  Ij 
scribed  by  the  person  examined,  and  at 
tested  by  the  Coroner,  and  by  him  re 
turned  to  the  Circuit  Court  with  the  in 
quest,  is  a  written  document,  which,  by 
authority  of  law,  is  constituted  the  au 
thentic  and  appropriate  instrument  of  evi 


is,  that  the  witnesses  sworn  in  the  trial, 
stated  **  that  they  had  no  knowlege  of 
the  subscribing  wimesses  to  the  deed ; 
and  that  they  had  never  known  of  their 
residing  in  this  State ;"  this  showing  does 
pot  warrant  the  admission  of  the  deed 
by  proof  of  iho  hand  writing  of  the  ob- 
I    lii;or.  id 

'25.  To  sustain  an  action  on  special  con. 
tract,  the  proof  must  correspond  substan. 
tially  with  the  agreement,  as  laid  in  the 
declaration.    Hanna  v.  Barter,         397 


dence,  of  what  the  witness  then  stated  ;  26.  In  action  on  {he  case,  a  recovery,  re. 


and  the  deposition  itself  being  in  exist.! 
ence  and  attainable,  being  in  court,  in ' 
the  hands  of  the  Attorney  of  the  State, || 
oral  evidence  of  the  contents  ihereol  i 
could  not  legally  be  admitted  on  the  parilj 
of  the  prosecution  in  a  trial  of  such  wit- 


ness for  the  murder. 


leaso  or  satisfaction  need  not  be  pleaded, 
but  may  be  given  in  evidence  under  the 
general  issue.  Whatever  will  in  equity 
and  conscience  preclude  the  plainiifT'e 
right  of  recovery,  may  be  given  in  evi. 
dcnce.    Jones  v.  Buzzard,  et  al„      415 


18.  Moreover,  by  the  statute,  the  evidence 
80  taken  before  the  C/oroner,  cannot  be 
used  against  the  person  giving  it,  in  o 
subsequent  prosecution  for  the  same  kill- 
ing :  and  therefore,  neither  the  deposition 
of  the  defendant  in  this  case,  taken  be- 
fore the  Coroner,  nor  oral  testimony  ol 
its  contents,  could  be  used  against  him. 

id 

19.  A  deed  of  trust  acknowledged  before 
a  Notary  Public  in  Louisiana,  and  sub 
scribed  in  the  presence  of  two  witnesses, 
whose  names  and  attestations  were  aflix- 
ed  to  it;  authenticated  by  the  Notary 
Public,  with  the  certificate  of  the  Go. 
▼emor  of  Louisiana  annexed,  showing 
that  the  Notary  Public  was  duly  com- 
missioned and  in  office  at  ihe  time;  is 
not  so  authenticated  as  that  it  can  be 
read  in  evidence  in  this  State  withoutj 
other  proof  of  its  execution.  id 

SO.  To  prove  the  execution  of  a  deed,  the 
testimony  of  the  subscribing  witnesses 
cannot  be  dispensed  with,  unless  it  be, 
first  shown  that  they  are  dead  or  inter, 
ested,  or  have  become  infamous ;  or  that 
their  names  are  fictitious;  or  unless  a: 


tc/|27.  Where,  in   case  for  negligence,  one 


count  in  the  declaration  recites  a  writ  of 
attachment,  by  virtue  of  which,  it  is  al. 
legcd,  certain  property  was  seized,  and 
afterwards  lost  by  negligence  of  the 
sheritf  and  plaintiil's  in  attachment,  the 

I  defendants  have  a  right  to  read  the  ori- 
ginal writ  in  evidence  to  the  jury.        id 

28.  To  entitle  a  party  lo  a  credit  under  the 
plea  of  non  assumpsit,  he  must  prove : 
first,  a  payment  in  money,  or  ite  equiva. 
lent;  second,  that  it  was  accepted;  and, 
third,  its  application  to  the  particular 
debt.    McDonald  v.  Faulkner,  473 

"29.  Payment  can,  in  numerous  instances, 
bo  given  in  evidence  under  the  plea  of 
non-assumpsit.  The  plaintiff  can  reco. 
vcr  no  more  than  he  is  justly  entitled  to» 
in  equity  and  conscience,  which  is  no 
more  than  what  remains  after  deducting 
all  just  allowances  which  the  defendant 
has  a  right  to  retain  in  his  hands.         id 

|30.  Where  the  defendant's  account,  inclnd. 
ing  money  payments  and  other  charges, 
was  presented  to  the  plaintiff,  who  exam, 
ined  it,  made  some  corrections,  and  then 
assented  to  its  correctness,  and  agreed 
that  it  should  be  taken  and  considered  as 
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«  credit  aod  payment  agaiDst  and  upon) 
bis  own  account,  this  is  such  a  payment  as' 
can  be  giren  in  evidence  under  the  pleaj 
of  non-assumpsit.  id 

31.  Very  slight  eyidence  of  acquiescence 
will  show  assent  to  any  particular  mode 
of  payment.  id, 

3S.  In  proceedings  under  the  attachment 
law,  the  answer  of  a  garnishee  is  prhna 
facie  evidence  of  the  truth  of  the  alle- 
gations it  contains.  Mason  v.  McCamp 
bell,  50G 

33.  But  these  allegations  may  be  rebutted 
or  disproved  by  any  other  competent  evi- 
dence, id 

34.  And  where  it  is  assigned  for  error  that 
the  court  below  refused  to  instruct  the 
jury  that  the  answer  of  the  garnishee 
under  oath  should  be  taken  as  true  until 
disproved'by  the  plaintiff,  the  bill  of  ex. 
ceptions  should  set  out  all  the  evidence 
in  the  case,  or  show  that  there  was  no 
other  evidence.  id 

35.  If  this  is  not  done,  the  ^legal  presump 
tion  is  that  the  court  below  refused  to 
give  the  instruction,  because  the  answer 
was  disproved  or  rebutted.  id 

36.  In  an  action  against  an  attorney,  for 
failure  to  collect  a  note,  a  count  stating 
that  the  plaintiff  caused  to  be  delivered 
to  the  defendant,  and  the  defendant  re. 
ceived  irom  him  a  note  made  by  a  third 
person  calling  for  so  many  dollars,  to 
bring  suit  on,  recover  and  collect  of  a 
third  person,  for  the  use  and  benefit  of 
the  plaintiff,  for  certain  fee  and  reward 
to  .the  defendant  in  that  behalf,  is  so  de. 
fective  in  stating  the  plaintiff's  title  to 
sue,  that  a  verdict  upon  it  in  favor  of  the 
plaintiff  will  not  sustain  the  judgment 
Sevier  ▼.  Holiday,  612 

37.  And  under  such  a  count,  a  receipt 
given  by  the  defendant  stating  that  he 
had  received  of  the  plaintiff  a  note  of  so 
many  dollars,  against  A.  B.  in  favor  ofl 
C.  D.,  so  far  from  proving  the  title  to  the 
note  to  be  in  the  plaintiff,  proves  it  to  be 
in  C.  p.,  who  is  the  legal  owner,  and  is 
held  in  law  to  have  possession  of  it 
Such  a  receipt  is,  therefore,  inadmissible 
as  evidence  under  such  a  count.         id 

38.  Such  a  count  shows  a  defective  title, 
and  not  a  title  defectively  stated :  and  no 
proof  is  admissible  under  such  a  count, 
which  can  make  it  good.  id 

39.  Reasons  assigned  by  tbe  court  for  per- 
miuing  particular  evidence  to  be  ad. 
daced,  not  given  as  instructions,  nor  ad. 
dressed  to  the  jury,  can  have  no  bearing 
on  tbe  case ;  nor  can  they  be  excepted 
to.  The  Court  of  Errors  looks  to  the 
admission  or  rejection  of  the  testimony, 
and  not  the  reasons  assigned  for  it.      id 

40.  A  party  cannot  be  allowed  to  prove 


more  than  he  has  alleged  in  his  deelara. 
tion ;  and  when  he  omits  to  allege  a  fact 
essential  to  his  action,  and  not  involved 
or  implied  in  the  pleadings,  or  inferable 
from  the  verdict,  he  can  offer  no  proof  of 
such  a  fact.  id 

41.  A  party  having  no  interest  in  a  note 
cannot  be  injured  by  the  failure  of  an  at. 
torney  to  collect  it.  If  his  declaration 
does  not  show  such  an  interest,  or  such 
an  interest  is  not  legally  implied  from  its 
allegations,  he  cannot  prove  his  into. 
rest— nor  does  he  show  any  right  to  re. 
cover.  id 

42.  To  entitle  a  plaintiff  to  recover  in  tro. 
ver,  two  things  are  necessary  to  be 
stated  and  proven .  Firet,  property,  eith- 
er  general  or  special  in  the  plaintiff;  and 
tecondt  a  wrongful  conversion.  id 


EXECUTORS  &  ADMINISTRATORS. 

I.  When  a  party  ^t^cs,  as  executor,  &c., 
there  must  be  i  substantial  averment  in 
the  pleadings,  s/iowing  that  he  sues  in 
his  representative  capacity,  and  nothing 
by  intendment  can  be  taken  to  supply  the 
want  of  such  an  allegation.  Sahin  v. 
Hamilton,  584 

But  it  is  immaterial  in  what  part  of  the 
declaration  or  pleadings  such  ayerment 
occurs.  And  therefore,  where,  in  the 
breach,  the  declaration  alleges  that  the 
defendant  **  has  not  paid  to  the  intestate 
in  his  lifetime,  nor  to  the  plaintiff  as  ad- 
ministrator  aforesaid,**  this  is  suffieienu 

id 


EXTINGUISHMENT. 

I.  Where  the  plaintiff  and  defendant  had 
rented  a  house  by  parol  agreement  as 
co.tenants,  and  after  the  rent  had  become 
due,  the  defendant  executed  to  the  Uiid. 
lord  his  individual  bond  for  the  whole 
rent,  the  execution  and  delivery  of  the 
bond  operated  by  law  as  an  extinguish, 
ment  of  the  joint  liability  of  the  plaindff 
and  defendant,  and  the  plaintiff  was  for- 
ever discharged  from  all  liabilty  on  his 
parol  contract.    Howell  v.  Wehb,      360 


FRANCHISES. 
See  PxiviLiGEs. 
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GARNISHMENT. 


O  )     and  therefore,  under  the  geoeral  iaiue, 

I  in  an  action  of  assumpsit  tor  work  and 
ij  labor  done,  by  ward  against  goardian, 
>|  evidence  proving  the  relation  of  goardian 
!|  and  ward  to  exist,  is  not  adrnissible.  id 
,  In  a  suit  commenced  by  a  writ  of  gorn-lls.  A  bond  given  in  his  capacity  of  goar- 

iahment  under  ihe  Territorial  statute,  iheJ     dian,  by  a  person  oppomied  as  such  by  a 

plaintiff  had  the  right  to  deny  the  (ru:h,, 

of  the  answer,  and  to  emp^nnel  a  jury  lo  ; 

try  the  issue  so   made  up.     Walker  v.  1 

Bradley,  blS 


3.  Consequently  an  action  of  garnishment , 
does  not  go  off,  like  an  injuncticn,  on  liie 
coming  in  of  answer  ;  nor  can  the  uc 
fendant  move  to  dismiss  on  its  coming  in 

id 

3.  If  the  answer  of  the  garnishee  disclose  ' 
funds  and  available  means  placed  in  hi.^'i 
bands  by  one  of  the  judgment  debtors,! 
for  the  purpose  of  paying  off  iho  same  5 
debt,  it  is  sufficient  to  charge  the  gar  l> 
Dishee.  id 

4.  A  levy  upon  the  property  of  one  defend-i 
ant  cannot  be  set  up  as  a  defence  in  an 

-  action  of  garnishment  against  the  debtor' 
of  the  co-defendant.  id 

5.  The  reception  by  the  officer  holding  the' 
execution,  of  bank  notes,  &c  ,  to  the  full. 
amount  of  the  execution,  from  one  de- 
fendant, is  no  defence  to  a  person  gar- 
nisheed  as  debtor  of  a  co-defendant,  un. 
less  the  plaintiff  authorized  the  receipt  of^ 
such  funds*  or  accepted  them  after  they. 
were  received;  because,  otherwise,  it' 
was  no  actual  satisfaction.  id 

6.  The  garnishee,  upon  answering,  mightl 
produce  in  court  the  goods,  moneys,  ere. 
dits  and  effects  in  his  hands,  and  claiml 
to  be  discharged  with  costs.  id\ 

7.  If  he  failed  in  this,  and  the  court  order.j 
ed  him  to  proceed  and  collect  the  notes, 
accounts,  receipts,  dec,  in  his  hands,  andj 
he  made  no  objection  to  such  order,  ho, 
could  be  subsequently  ruled  to  account  ;i 
and  if  such  rule  berog  made  he  rendered^ 
no  acconntj  nor  discharged  himself  from 
liability  by  showing  that  he  could  not  col.i 
lect  the  debts  in  his  hands,  the  court  was 
right  in  decreeing  against  him  for  the 
whole  amount  of  evidences  of  debt  before 


then  admitted  to  be  in  his  hands.  id 


GUARDIAN  AND  WARD. 

1.  Even  where  the  relation  of  guardian  and 
ward  existed  at  common  law,  the  ward! 
might  niaintain  an  action  of  account' 
against  his  guardian  after  he  came  of 
%^9i  and  might,  while  under  age,  call 
bun  to  account  by  bHI  in  chancery. 
Heilman  v.  Martin,  158 

3.  The  personal  disability  of  a  ward  to  sue 
his  guardian  is  matter  in  abatement  only; 


court  having  no  power  to  make  the  ap- 
pointment, IS  void.  *  id 
Even  if  such  a  bond  were  valid,  it  is 
doubtful  whether  the  ward  could  sustain 
on  aciicji  ui)on  it,  to  recover  the  value  of 
work  and  labor  by  him  done  for  the  puar- 
dian.  Such  a  bund  imposes  no  oblige. 
tion  on  the  guardian  to  pay  the  ward  for 
services  and  labor;  which  is  a  matter  in 
no  wise  connected  with  his  trust,  or  the 
due  and  proper  performance  of  his  duties 
as  guardian.  id 
And  even  if  the  ward  would  be  com- 
pelled  to  resort  to  his  action  on  such 
bond,  yet,  where  the  bond  is  merely 
transcribed  by  the  Clerk,  as  a  part  of  the 
record,  the  existence  of  such  a  bond  does 
not  appear,  so  that  it  could  bar  an  action 
of  assumpsit.  id 


INJUNCTION. 


See  Jurisdiction,  8  to  20. 


INSTRUCTIONS. 


A  court  is  not  bound  to  instruct  the  jury 
as  to  the  law  arising  upon  any  abstract 
principle  whicli  may  be  presented.  J?o. 
bins  v.  Fowler,  133 

Where  the  plaintiff  and  defendant  had 
rented  a  house  by  parol  agreement  as 
co-tenants,  and  after  the  rent  had  become 
due,  the  defendant  executed  to  the  land- 
lord his  individual  bond  for  the  whole 
rent,  the  execution  and  delivery  of  the 
bond  operated  by  law  as  an  extinguish, 
ment  of  the  joint  liability  of  the  plaintiff 
and  defendant,  and  the  plaintiff  was  for. 
ever  discharged  from  all  liability  on  his 
parol  contract.  Howell  v.  Wedb,  360 
3.  Papers  copied  into  the  transcript,  pur. 
porting  to  be  instmctions  asked  for,  and 
given  or  refused,  marked  on  the  margin 
with  the  word  •*  given"  or  *•  refused,"  op- 
posite  each  instruction,  are  no-part  of  the 
record.    Jones  v.  Buzxar^,  415 

And  where  a  party  moves  for  a  new  trial 
because  the  verdict  was  contrary  to  law  ; 
and  becanse,  second,  certain  instmctions 
were  refused ;  bat  does  not  except  to  the 
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opinion  of  the  court  orerruiing  his  mo. I 
tion  for  a  new  trial,  he  is  equally  as  far' 
from  making  the  instructions  a  part  of  the 
record.  id 


boundaries  of  his  circuit.     Tkt  AudUm- 
V.  Dttvies  ettU,,  494 


INTEREST.  ! 

1.  Where  the  judgment  was  for  *•  the  debi 
in  the  declaration  mcniiomd,  to  wit,* 
$2,478  74  CIS  debt,  and  S>7dO  77  dam.' 
ages,  to  bear  interest  at  8  per  cent,  until 
paid;  and  also  $491  16  cis.  debt,  ond 
$103  11  cts.  damages,  to  bear  interest 
at  6  per  cent,  until  paid,  together  with 
costs,"  the  judgment  was  irregular  anu, 
illegal.     Wooster  v.  Clarke,  101, 

3.  The  act  of  November  3,  1835,  makes  ir 
the  duty  of  the  court  to  adjudge  interest 
at  any  rate  specified  in  the  instrumeni 
sued  on,  not  exceeding  10  per  cent.,  and  'o 
to  ascertain  the  rate  of  interest  to  be  re  {" 
covered,  and  the  lime  from  which  and 
until  which  the  same  shall  bo  computed 
and  recovered,  and  express  the  same  in , 
the  judgment.  id  '3 

3.  But  in  this  case  it  is  uncertain  on  whatj 
sum  or  sums  the  interest  is  to  be  com| 
poted.  A  grammatical  construction  oi 
the  judgment  would  make  it  computable 
on  the  damagCB  only,  which  would  be! 
wholly  illegal ;  and  if  on  debt  and  dam.' 
ages  both,  it  is  equally  illegal.  id 

4.  Even  if  computable  on  iho  debt  alone, | 
still  the  judgment  is  uncertain,  irregular.j 
and  for  too  much  ;  because,  the  interest,^ 
which  is  computed  to  the  date  of  the 
judgment,  and  adjudged  as  damages, 
would,  by  virtue  of  the  statute,  bear  in. 
terest  from  the  date  of  judgment  at  65 
per  cent,  per  annum,  which  would  bc'i 
also  illegal.  id 

5.  In  a  suit  by  the  State  Bank  on  a  note 
or  bond  executed  to  that  institution,  it  is 
unnecessary  to  aver  that  by  the  non.pay 
ment  of  the  note  or  bond  the  defendant&j 
became  liable  to  pay  interest  at  the  rate 
of  ten  per  centum  per  annum ;  or  to  nel 
gative  in  the  breach  the  payment  of  such' 
interest.    Bank  of  Slate  v.  Clark,    375 

6.  The  court  is  bound  judicially  to  know 
what  the  legal  interest  is,  and  to  give 
judgment  accordingly.  id 


JUDGES. 

1.  The  power  and  authority  of  each  Cir. 
eait  Judge  in  this  State  are  restricted  and 
limited  to  the  prescribed  and  ascertained 


JUDGMENTS. 

i  1.  Where  the  record  of  the  court  below 
stales  that  judgment  had  been  rendered 
at  a  previous  term  in  favor  of  the  plain- 
titf  a^aitiat  defendant,  for  a  certain 
amount,  and  tkat  ih*)  records  of  said 
judf^ment  had  been  lost  or  destroyed: 
and  then  proceeds  thus  :  ••It  is  therefore 
considered  by  the  court,  that  ihe  plain- 
ttfT  have  leave  to  reinstate  his  judgment 
on  the  record  of  this  conrt,  and  that  he 
have  execution  thereon  for  his  debt, 
interest,  and  costs  of  suit;*'  this,  though 
an  informal,  is  clearly  a  final  judgment. 
Smith  V.  Dudley,  60 

.  It  clearly  concludes  the  matter  of  die- 
pute  between  the  parlies,  aod  ihe  order 
for  execution  is  a  final  decision.  That 
being  the  case,  a  writ  of  error  will  lie 
to  reach  it.  id 

,  Where  a  writ  of  summons  issued  from 
a  Justice,  returnable  on  the  16ih  of  June, 
1838,  and  the  Justice  rendered  judgment 
by  default,  against  the  defendant,  on  the 
17th  of  June,  and  the  record  does  not 
show  that  the  defendant  appeared  on  the 
16th,  or  that  the  case  was  continued,  the 
judgment  is  illegal  and  void.  WooL 

ford  v.  Harrington^  85 

.  A  court  cannnot  reinstate  upon  the  re- 
cord  a  judgment,  the  original  of  which 
has  been  lost  or  destroyed.  Webb  v. 
Hanger  et  al,  124 

Snuik  V.  Dudley,  60 

No  valid  judgment  can  be  pronounced 
against  any  party,  unless  he  first  have 
notice,  cither  actual  or  constructive,  of 
the  proceeding  against  him.  Clark  ▼. 
Graysoru  149 

.  Under  the  Revised  Statutes,  in  suits 
on  penal  bonds,  the  jury  must  be  sworn 
to  inquire  into  the  truth  of  the  breaches, 
as  well  as  to  assess  the  damages:  and 
the  judgment  must  be  entered  for  the 
penalty  of  the  bond,  with  costs ;  and  the 
plaintiff  have  execution  for  the  daroa. 
ges.    PhillipB  ▼.  The  Oovernwr,        383 

See  Interest,  1,  2,  3,  4. 

JumeoiCTioN,  1,  2, 3, 4, 5,  6,  7. 


JURISDICTION. 

1.  Every  judgment  or  jodicial  proceed- 
ing,  to  be  obligatory,  must  unquestlooa. 
bly  show  such  a  state  of  case  as  will 
give  jurisdiction  to  the  court  that  mads 
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the  record,  and  conclusively  prove  thati 
the  party  recovering  had  good  cause  o(| 
action.    Smith  v.  Dudley,  60; 

.  Should  the  record  wholly  fail  to  estab-l 
iise  these  facts,  the  defect  is  fatal,  and 
cannot  be  amended  in  any  stage  of  the| 
proceedings.  id 


I    the  expression  *'  other  remedial  writs,* 
!    used  in  this  clause  of  the  Constitotion. 

id 

13.  The  Supreme  Conn  can  issue  no  writ 

!    which  it  cannot  also  hear  and  determine: 

and,  therefore,  it  can  issue  no  writ  of 

injunction.  m 


3.  Unless  the  jurisdiciion  be  shown,  and' 13.  Mor  can  the  Supreme  Court  derive  any 
the  cause  of  action  proved,  no  legal ,1  authority  by  implication  to  issue  a  writ 
presumption  can  attach  in  favor  of  the  i  of  injunction  from  the  provisions  in  the 
judgment  below.  '        t^l    Constitution,  that  "  it  shall  have  a  gene. 

The  moment  the  jurisdiction  is  properlylj     ral  supervising  control  over  all  inferior 


shown,  and  a  good  cause  of  action  well 
laid  and  proved,  the  judgment  or  other{ 
judicial  proceeding  draws  to  itself  all 
the  legal  presumptions  in  its  favor, 
which  of  course  stands  until  it  is  over, 
thrown  by  other  affirmative  matter  in  the 


record. 


and  other  couits  of  law  and  equity."  id 
14.  The  object  of  this  provision  was  to  pre- 
vent  a  conflict  of  jurisdiction  among 
the  several  judicial  tribunals  which  might 
otherwise  arise  and  endanger  the  entire 
plan  and  form  of  the  government.        id 


There  is  no  rule  of  law  or  practice,  thai 
will  authorize  a  court  to  reinstate  upon 
the  rolls  or  record  of  its  proceedings  a 
final  judgment  which  had  been  previ- 
ously given,  and  enrolled  at  a  former 
term  of  the  same  court,  and  which  sub. 
sequently  has  been  lost  or  destroyed,   id 

6.  Moreover,  these   proceedings   are  not 
only  invalid,  but  absolutely  void,  because 
the  record  does  not  show  that  the  d 
fendant  had  any  notice  of  the  motion  to 
reinstate  the  judgment.  id 

7.  It  is  a  principle  of  natural  justice,  a^ 
well  as  legal  right,  that  no  one  can  be 
bound  by  any  judicial  proceeding  to 
which  he  is  not  a  party;  and  he  cannot 
be  made  a  party  unless  an  opportunity 
has  been  offered  him  of  defending  him 
self.  id 

8.  The  writ  of  injunction  is  a  judicial 
writ.    JoneSf  ex  parte,  93 

9.  The  Supreme  Court  possesses  no  con. 
stitutional  power  and  authority  to  issue 
any  other  writs  than  those  expressly 
enumerated  in  that  clause  of  the  Consti* 
tution  which  provides  that  *'the  Supreme 
Court  shall  have  power  to  issue  writs 
of  error  and  supersedeas,  certiorari  and 
habeas  corpus,  mandamus  and  quo  war 
ranto,  and  other  remedial  writs,  and  to 
hear  and  determine  the  same  ;'*  or  such 
as  are  necessarily  implied  in  that  enu. 
moral  ion.  id 

10.  This  clause  limits  the  Supreme  Court, 
in  the  exercise  of  original  jurisdiction, 
to  cases  to  which  the  writs  therein  spe. 
daily  enumerated  would  apply ;  and  the 
power  to  issue  "other  remedial  writs," 
embraces  only  such  other  writs  as  may 
be  properly  used  in  the  exercise  of  ap 
pellate  powers,  or  the  power  of  control 
over  inferior  or  other  courts,  expressly 
granted  by  the  Constitution.  id 

11.  The  power  to  issue  writs  of  injunc-l 
tion  to  stay  proceedings  at  law,  is  not 
conferrred  upon  the  Supreme  Court,  by| 


taV  15.  The   Supreme  Court,  possessing  the 


attributes  of  supremacy,  must  and  does 
possess  the  power  to  govern,  and  to  en- 
force its  own  authority  and  decrees : 
and  if  the  writs  enumerated  in  the  Con. 
stitution,  are  not  sufficient  for  that  pur. 
pose,  it  may  frame  new  ones*  to  cause 
its  mandates  to  be  respected  and  obeyed. 

id 

16.  When  the  Supreme  Court  has  onco 
prescribed  the  rule  of  action  on  any 
given  question,  the  rule  itself,  being 
sovereign  and  supreme,  must  be  implt. 
citly  followed  and  obeyed  by  all  the 
inferior  judicial  tribunals.  To  disobey  or 
question  its  authority  would  be  to  com. 
mit  a  clear  and  palpable  violation  of 
Constitutional  duty.  id 

17.  But  before  the  Supreme  Court  can 
lay  down  any  governing  rule  of  actioa 
for  the  inferior,  and  other  courts  of  law 
and  equity,  they  must  either  have  acted* 
or  positively  refused  to  act.  The  Su- 
preme  Court  cannot  act  in  advance  of 
other  tribunals.  id 

18.  The  Circuit  Courts  have  the  whole 
original  chancery  jurisdiction  in  the 
State.  Issuing  a  writ  of  mjunction  is  « 
proceeding  in  chancery,  and  the  Su. 
preme  Court  can  issue  no  such  writ, 
without  assuming  and  exercising  a  per- 
tion  of  the  chancery  jurisdiction  allotted 
to  the  Circuit  Courts.  id 

19.  Where  jurisdiction  is  given  to  the 
Supreme  Court,  the  practice  may  be 
regulated  and  prescribed  by  the  Legis. 
lature  ;  but  the  Constitutional  existence, 
organization,  and  jurisdiciion  of  that 
court  can,  in  no  essential  point  or  man- 
ner, be  changed  or  altered  by  the  Legis. 
lature. 

20.  The  act  which  gives  to  the  Supreme 
Court  the  power  to  grant  writs  of  injunc 
tion  to  slay  waste  and  proceedings  at  law 
throughout  the  State,  is  a  clear  and  pal. 
pable  violation  of  the  Constitution,  and 
therefore  null  and  void.  id 
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2L  Uoleis  it  appears  tffirmatiTely  apont'30.  The  true  roie  on  this  eubjeet  ie,  Uiat 


the  record  that  the  defeRdant  was  regu 
larly  brought  into  court,  in  accordance 
with  the  statutory  provisions  regulatingi 
the  mode  of  bringing  actions ;  or  that  he' 
consented  to  proceed  without  process  or! 
notice,  the  court  can  exercise  no  juris.; 
diction  over  the  subject  matter.  Webb. 
▼.  Hanger,  et  al,  124 

32.  This  objection  is  valid  at  every  stage 
of  the  cause,  and  cannot  be  cured  by 
any  subsequent  proceeding.  id 

33.  Where  the  record  states,  in  the  jndg 
ment  rendered,  that  "  it  appears  to  the 
satisfaction  of  the  court  that  the  defend 
ant  has  had  due  notice  of  his  motion' 
for  judgment;  the  record  does  not 
show  any  legal  notice,  either  actual 
or  constructive,  of  the  proceedings 
against  him.  id 

24.  No  valid  judgment  can  be  pronounced 
against  any  party,  unless  be  first  have 
notice,  either  actual  or  constructive,  of 
the  proceeding  against  him.  Clark  v. 
Oray$on^  149 

35.  Ail  pleas  to  the  jurisdiction  of  a  supeJ 
^  rior  court,  must  show,  not  only  such' 
facts  as  take  the  case  out  of  the  juris.: 
diction ;  but  also  that  there  is  some, 
other  court  in  which  efTeclual  justice 
may  be  administered;  for  if  there  is  no 
other  place  or  mode  of  trial,  that  alone 
will  give  the  Superior  Court  jurisdic-i 
lion.    Heilman  v.  Martin,  158, 

26.  The  Constitution  giving  to  the  Circuit, 
Courts  original  jurisdiction  in  all  matters 
of  contract  where  the  sum  in  controver-l 
sy  is  over  one  hundred  dollars ;  in  an 
action  of  assumpsit,  the  verdict  does  not| 
furnish  the  true  rule  by  which  the  suin| 
in  controversy  is  to  be  ascertained.      tc^i 

27.  It  may  determine  the  controversy,  or' 
ascertain  the  respective  rights  of  the! 
parties  in  the  subject  matter  of  the  con. 
troversy ;  but  cannot  indicate  or  decide 
what  was  originally  in  controversy  be. 
tween  them ;  unless  that  matter  be  di- 
rectly put  in  issue  by  a  plea  to  the  juris, 
diction,  setting  forth  such  facts  as  ex. 
elude  the  court  from  exercising  juris, 
diction.  id\ 

28.  This  is  only  necessary  in  cases  where 
the  plaintiff  seta  forth  such  facts  as  pre-; 
sent  a  case  within  the  jurisdiction  of  the! 
court.although  the  true  and  real  matter  of 
controversy  is  not  within  its  jurisdiction  * 

id 

29.  And  in^  such  case,  if  no  sufHcieni 
plea  to  the  jurisdiction  be  interposed, 
the  Circuit  Court  has  a  legal  right  toj 
adjudicate  the  matter,  and  pronounce 
final  judgment,  although  the  verdict 
may  be  for  a  less  sum  than  one  hundred 
dollars,  or  in  favor  of  the  defendant,   id 


in  all  actions,  except  eo?eoaot,  where 
the  law  limits  and  specially  prescribee 
the  precise  sum  which  may  be  recovered, 
upon  the  cause  of  actioo,  set  out  id  the 
plaintifi**s  declaration,  and  such  cause  of 
lection  as  therein  stated,  presents  a  liabil- 
ity or  demand  exceeding  one  hundred 
dollars,  exclusive  of  interest,  which,  if 
admitted  or  proven,  the  plaintiff  is  legaDy 
entitled  to  recover,  the  Circuit  Court  has 
jurisdiction,  and  may  pronounce  final 
judgment,  if  no  sufficient  plea  to  the  ju- 
risdiction be  interposed.  id 

31.  But  if  such  plea  be  put  in,  and  it  ap- 
pears on  the  trial  thereof,  that  so  much 
of  the  plaintiff's  demand,  as  reduces  it 
it  to  a  sum  not  over  one  hundred  dol- 
lars, is  altogether  unfounded  and  ficti. 
tious,  or  has  been  paid,  ot  otherwiBe  le- 
gally discharged  or  satisfied,  so  chat  the 
real  sum  in  controversy  does  not  exceed 
one  hundred  dollars,  the  suit  must  abate 
for  want  of  jurisdiction.  %4 

32.  This  rule  applies  to  all  actions  upon 
liquidated  demands,  actions  of  indebita- 
tus assumpsit,  and  all  other  actions, 
where  the  law  limits  and  specially  pre- 
scribes the  sum  which  may  be  legally 
claimed  and  recovered  upon  the  con- 
tract as  set  out  or  presented  by  the 
plaintiff,  and  no  discretion  is  left  with 
the  court  or  Jury  as  to  the  amount  to  be 
recovered,  if  the  contract  be  admitted 
or  proved  as  stated.  U 

39.  But  where  the  law  does  not  limit  and 
specially  define  what  sum  shall  be  re- 
covered  upon  the  contract  as  stated,  but 
leaves  it  in  the  discretion  of  the  court 
or  jury  to  determine  what  the  plaintiff 
ought  to  have  for  the  non.performaoce 
of  the  contract  as  set  out,  or  presented 
by  the  plaintiff,  as  in  assumpsit  for 
breach  of  contract  to  marry,  and  the  like, 
in  which  the  damages,  or  sum  which 
may  be  recovered,  are  unliquidated  and 
uncertain,  the  damages  claimed  in  the 
declaration  constitute  the  sum  in  contro- 
versy and  determine  the  jurisdiction,  id 

34.  The  Circuit  Courts,  in  this  State,  as 
contra.distinguished  from  the  Judges, 
have,  unalterably,  by  the  Consiitutioo, 
the  exclusive  original  judicial  cognisance 
of  all  crimes  amounting  to  felony  at  the 
common  law.    Dunn  y.  The  State,  229 

35.  The  appellate  jurisdiction  of  the  Su- 
preme Court  of  this  State,  under  the  Coo- 
stituiion  does  not,  nor  can  it  be  made  to« 
extend  to  the  proceedings  or  decision  of 
any  officer  or  tribunal  whatreer,  other 
than  the  judicial  proceedings  or  deter- 
mination of  some  court  or  Justice  of  the 
Peace,  vested  under  the  Constitution 
with  some  portion  of  judicial  power.   ^ 
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36.  When  such  «  contract  is  alleged  in 
the  declaration,  as,  ifproyed  or  admitted, 
would  justify  the  recovery  of  a  sum  ex. 
ceeding  one  hundred  dollars,  the  juris 
diction  of  the  Circuit  Court,  in  such 
case*  can  only  be  questioned  by  a  plen 
in  abatement.     Hanna  v.  Harter,      392 

87.  The  jurisdiction  of  JuHtices  of  the 
Peace  in  matters  ol  contract  is  expressly 
defined  and  limited  by  tho  Consiimiion, 
and  the  Legislature  has  no  control  over 
it.     DiUard  V.  Noel,  449 

38.  The  jurisdiction  of  the  Circuit  Coun 
in  matters  of  contract  is  not  exclusive. 
and  therefore  in  such  matters  the  Legis 
latare  may  vest  a  concurrent  jurisdiction 
in  other  tribunals  ;  but  cannot  divest  the 
Circuit  Courts  of  such  jurisdiction,  or 
restrict  or  prohibit  its  exercise,  so  far  as' 
depends  on  the  sum  in  controversy,     id 

39.  The  jurisdiction  of  the  Circuit  Courts, 
and  of  Justices  of  the  Peace,  in  matters 
of  contract*  is  to  be  determined  solely  by 
the  sum  in  controversy ;  and  when  a  de- 
fendant voluntarily  enters  his  appearance. 
or  is  found,  or  legally  served  with  due 
process  or  notice,  the  jurisdiction  is  ac- 
quired  without  regard  to  the  residence 
of  either  of  the  parties.  id 

40.  So  much  of  the  4th  section  of  chapteri 
116  of  the  Revised  ^Statutes,  as  con- 
fines the  bringing  of  suits  in  the  Circuit 
Court  in  cases  where  the  defendant  re- 
aides  in  the  State,  to  the  county  where' 
the  defendant  resides,  or  where  the  plain- 
tiff  resides  and  the  defendant  is  found/ 2. 
is  unconstitutional  and  void ;  and  no 
averment  in  the  declaration  as  to  the, 
residence  of  either  party,  is  necessary 
for  any  purpose  whatever.  id^ 

41.  The  power  and  authority  of  each  Cir ' 
cuit  Judge  in  this  Slate  are  resiricied 
and  limited  to  the  prescribed  and  ascer  I 
tained  boundaries  of  his  circuit.  7*^^' 
Auditor  v  Daviet  et  al ,  194 

42.  No  writ  or  process,  issuiner  out  of  any{ 
Circuit  Court,  can  run  or  be  executed 
beyond  the  limits  of  the  territorial  juris-, 
diction  of  the  court  out  of  which  it  ia-l 
auea,  According  to  the  principles  of  thei 
common  law.  id\ 

43.  Conaequently,  a  Circuit  Court  of  one 
county  cannot  run  its  writ  or  process! 
into  any  other  county,  without  some  le-i 
gislative  provision  on  the  subject.     ^  id 

44.  There  being  no  legislative  provision, 
authorizing  the  Circuit  Court  of  Chicot 
county  to  issue  a  writ  of  certiorari  tu 
the  Auditor  of  Public  Accounts,  a  writ 
issued  to  the  county  of  Pulaski  is  void,  id 

45.  A  sovereign  state  or  government  can. 
not  be  sued  without  aome  legislative  pro. 
vision  authorizing  such  proceedinfr ;  and 
the  statute  muat  be  strictly  followed,     id^ 


46.  AH  suits  against  the  State  must  be 
brought  in  the  Circuit  Court  of  the 
county  in  which  the  seat  of  government 
is  situate,  and  be  against  the  State  by 
name;  and  the  process  must  be  a  aum- 
mons  executed  by  delivering  «  copy  to 
the  Auditor.  id 

47.  The  Auditor  is  by  law  to  keep  his 
office  at  the  seat  of  government  ;  conae* 
quently  he  is  beyond  the  reach  of  the 
jurisdiction  of  the  Chicot  Circuit  Court, 
or  any  order  of  the  Judge  of  that  Cir. 
cuit  for  or  against  the  State.  id 

43.  A  certiorari  to  the  Auditor,  to  bring 
before  the  Circuit  Court  the  proceedU 
ings  of  the  Auditor  in  issuing  a  diatreas 
Warrant,  is,  to  all  inienia  and  purposes, 
a  auit  against  the  State.  id 

49.  All  proceedings  on  such  a  writ  are, 
therefore,  extra-judicial,  and  cormn  non 
judiee,  id 


JUSTICES  OF  THE  PEACE. 


Where  a  writ  of  anmmona  issued  from 
a  Justice,  returnable  on  the  16ih  of  June, 
1838,  and  the  Justice  rendered  judgment, 
by  default,  against  the  defendant,  on  the 
17th  of  June,  and  the  record  does  not 
show  that  the  defendant  appeared  on  the 
16:h,  or  that  the  caae  was  continued,  th« 
judsment  is  illegal  and  void.  Woofford 
v.  Harrington,  85 

Where  the  entry  on  the  justice's  docket 
was  that  the  plaintiff  came  and  prayed  an 
appeal,  and  offered  A.  B.  as  special  bail 
for  his  appeal:  whereupon  A;  B.  came  and 
acknowledged  himself  jointly  bound  with 
said  dffftndanl  to  pay  the  costs  and  con* 
demnaiion  of  said  circuit  court;  signed 
by  the  justice  ;  no  valid  appeal  was  taken 
by  either  party.  id 

3.  There  can  be  no  appeal  without  an  or* 
der  of  the  justice  allowing  it,  and  a  re* 
cognizance.  The  mere  prayer  of  an 
appeal,  and  ofTcr  to  give  special  bail, 
dues  not  constitute  an  appeal.  There- 
fore, in  this  case,  there  was  no  appeal 
on  the  part  of  the  plaintiff  id 

The  defendant  neither  prayed  nor  took 
an  appeal — nor  did  he  enter  into  a  valid 
recognizance— nor  did  the  jualice  grant 
or  ollow  him  an  appeal.  id 

The  recognizance  is  wholly  void  and  na. 
gatory.  It  contains  no  valid  condition, 
it  is  not  signed  by  the  parlies,  and  it 
waa  taken  in  a  caae  where  no  appeal 
was  either  prayed  or  gianied.  It  was 
made*  payable  to  no  one,  nor  did  A.  B. 
ever  become  the  aecurity  of  the  defend, 
ant  in  any  recognizance.  id 

'5.  In  such  case,  there  being  no  appeal,  the 
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Circuit  Court  eaoDOt  assume  cognixancef 
of  the  cause ;  and  any  judgment  which 
that  court  gives' in  such  case  is  wholly  i 
illegal  and  void.  id 

Se4  CoNSTiTirnoNAL  Law,  4,  5,  6, 7. 


LEVY. 


Se€  SATTSrAOTlOlf. 


NE^  TRIAL. 


1.  In  order  to  entitle  a  party  to  a  new 
trial,  on  the  ground  of  newly  discovered 
evidence,  the  affidavit  in  the  case  must 
•bow : 

First,  the  names  of  witnesses  whose  tee 
tiroony  has  been  discovered,  and  the 
facts  expected  tube  established  by  them; 

Seeondf  facts  and  circumstances  sufHcieni 
to  prove  that  the  applicant  has  used 
due  diligence  in  preparing  his  case  for 
trial; 

Third,  that  the  facts  and  circumstance f 
newly  discovered,  have  come  to  hib 
knowledge  since  the  trial,  and  are  such, 
as  it  adduced  on  the  trial,  would  have 
been  competent  to  prove  the  issue,  and 
would  probably  have  changed  the  ver 
diet ;  and 

Fourth,  that  the  evidence  discovered  is  not 
cumulative  of  that  previously  relied  on 
and  will  tend  to  prove  material  facts, 
which  were  not  put  directly  in  issue  on 
the  trial.    Burrissw,  Wise  ttal,  33 

S.  The  affidavit  must  show  affirmatively,! 
that  the  newly  discovered  evidence  is! 
Doi  cumulative.  id 

8.  Where  no  part  of  the  evidence  is  spread 
upon  the  record,  and  the  affidavits  of! 
persons  filed  in  support  of  the  motion' 
for  a  new  trial  set  down  the  prices  of! 
carpenters*  work  and  labor  done,  forj 
which  suit  was  brought,  at  much  lower, 
rates  than  they  are  charged  in  the  plain-! 
tiff's  bill,  but  fail  to  show  that  the  per 
tons  making  the  affidavits  were  carpen 
ters  by  trade,  or  judges  of  the  pric'es  of 
■uch  work  and  labor,  they  are  insuffi- 
cient, id 

4.  If  this  testimony  bad  been  adduced  on 

the  trial,  it  might  have  been  disproved 

by  the  evidence  in  the  case.   This  is  the 

"  lecal  inference  following  the  terdict  and 

judgment ;  and  the  appellant  cannot  es. 


cape  from  it,  unless  ha  ahowa  affiroMU 
lively,  by  spreading  the  whole  teatinoony 
upon  the  record,  that  such  would  not 
have  been  the  fact.  id 

'5.  An  affidavit  in  support  of  a  motkm 
for  a  new  trial,  on  the  ground  ot  sur- 
prise and  newly  discovered  testimony. 
which  wholly  lails  to  show  any  clear 
facts  or  circumstances,  showing  that  the 
party  was  surprised  on  the  trial,  or  had 
used  due  diligence,  gives  no  support  to 
the  motion.    Ballard  v.  Noaks,  45 

6.  Where  one  motion  for  a  new  trial  ia 
overruled,  the  party  making  it,  if  he  baa 
other  and  better  grounds,  to  which  he 
was  not  before  privy,  may  have  the 
benefit  thereof  by  a  second  motion  for  a 
a  new  trial,  if  presented  in  proper  time. 
Robins  v.  Fowler^  133 

'7.  In  order  to  the  success  of  a  motion  for 
a  new  trial,  on  the  ground  of  newly  diM* 
covered  evidence,  the  testimony  most 
have  been  discovered  since  the  trial: 
it  must  appear  that  it  could  not  have 
been  obtained  with  reasonable  diligence 
on  the  former  trial :  it  must  be  material 
to  the  issue  :  it  must  go  (o  the  merits  of 
the  case,  and  not  10  impeach  a  former 
witness ;  and  it  must  not  be  cumulative* 

id 
Where  the  evidence  given  on  the  trial 
is  noi  before  the  Supreme  Court,  it  is 
impossible  to  discover  whether  the 
newly  discovered  evidence  goes  to  the 
meriis  or  merely  to  impeach  a  former 
witness.  id 

9.  And  though  the  court  below  states  in 
a  bill  of  exceptions  that  the  newly  die- 
covered  evidence  is  material  to  the  is- 
sue, still,  unless  the  proof  made  before 
the  jury  is  stated  on  the  record,  it  is 
impossible  for  the  Supreme  Conn  to 
perceive  whether  the  new  evidence,  is, 
in  fact,  material.  Where  the  court  be- 
low, in  the  bill  of  exceptions,  stales  the 
newly  discovered  evidence  to  be  **mate* 
riol  lu  the  issue,  because  it  conduces  to 
prove  certain  facts,"  such  evidence  ia 
shown  thereby  to  be  cumulative.         id 

10.  Cumulative  evidence  is  additional  evi. 
dence  to  support  the  same  point,  and  of 
the  same  character  with  the  evidence 
already  produced.  id 

11.  And  unless  the  exceptions  taken  show 
that  the  new  testimony  established  facta 
which  bear  directly  on  the  issue,  aad 
were  not  in  proof  before,  and  which  are 
in  themselves  so  material  to  the  qoea. 
tion  that  they  might  vary  the  result; 
even  though  the  court  below  states  them 
to  be  material  to  the  issue,  the  Supreme 
Court  will  not  presume  that  they  are  not 
cumulative.  id 

12.  A  party,  to  entitle  himself  to  a  new 
trial  on  the  ground  of  newly  diaoerertd 
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tMtimonjr,  must  latisfactorily  show  to|l 
to  the  court,    Ist.    That  ia  preparing j 
the  caae  for  trial,  he  was  guilty  of  noj 
neglect  or  laches.  2ndly.  That  the  new  | 
evidence  sought  to  be  introduced  could  3 
not  have  been  procured  by  due  diligence. 
at   the  former  trial.    3dly.    Thai  such' 
evidence    is    material    and    important, 
which  must  be  shown  to  the  court  eiiher| 
by  the  affidavit  of  the    witness  himself, 
or  by  some  other  le?al  means.    4'hly. 
That  this  new  evidence  is  not  cumula. , 
tive   in   its  character   or  consequences  ' 
Olmst^adr.  Hill,  316 

13.  Cumulative  evidence  is  such  as  tends' 
to  support  the  fact  or  issue  which  was  | 
before  attempted  to  be  proved  upon  the  I 
trial.  id  5. 

14.  To  authorize   a  new  trial   upon    thei 
ground  that  the  verdict  was  contrary  io| 
evidence,    it    must   have    been   clearly 
against  the  weight  of  evidence  ;  so  iha' 
on  first  blush  it  should  shock  our  sense 
of  justice   and  right.    Howell  v.  Wehb,\ 

360 

15.  A  motion  to  set  aside  the  verdict,  and 
grant  a  new  trial,  should  be  sustained, 
whenever  it  appears  that  the  evidence 
adduced  at  the  first  trial  wholly  fails 
to  support  the  allegations  of  the  declar. 
•tian;  and  it  is  error  to  refuse  a  new 
trial  m  such  a  case.    Hanna  v.  Harter,  L 

392 
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See  FftoriRT  and  Over. 


PARTNERS  AND  PARTNERSHIP. 

1.  To  give  to  a  clerk  or  agent  a  portion 
of  the  profits  of  sales,  as  a  corapensa  I 
tion  for  his  labor,  on  the  amount  of  goods 
•old,  does  not  constitute  the  agent  or 
clerk  a  partner  in  the  business,  if  it  ap. 
pear  that  it  was  a  mode  of  payment  de. 
signed  to  increase  diligence  and  secure 
exertions.    Olnutead  v.  HUl,  346 1 

9.  Upon  the  prioeiplef  of  commereial  poli- 1 


cy,  an  agreement  may  constitute  a  part. 
nership  as  to  third  persons,  when  it  cre- 
ates no  such  relation  between  the  parties 
themselves.  id 

And,  therefore,  a  clerk  or  an  agent  may, 
by  his  own  conduct,  come  to  be  regarded 
as  a  partner  by  the  trading  community, 
and  be  sued  as  such,  and  yet  at  the  same 
time  be  liable  to  an  action  at  law  by  the 
real  partners.  id 

For  they  who  hold  themselvesout  to  the 
world  as  partners,  are  to  be  so  regarded, 
as  to  creditors  and  third  persons ,  and  tht 
partnership  may  be  established  by  any 
evidence  showing  that  they  so  held  them- 
selves  out  to  the  public,  and  were  so  re- 
garded by  the  trading  community.        id 

Between  themselves,  the  agreement  or 
contract  alone  constitutes  them  partners. 

id 

An  averment  that  two  defendants  exe- 
cuted and  sealed  an  instrument,  signed 
thus.  ••J.  H.  Newman  and  P.  Pollock," 
so  far  from  showing  them  to  be  partners, 
expressly  disproves  the  fact.  Mapet  ▼. 
Newman,  469 


PAYMENT. 

.  When  separate  pleas  of  payment  were 
filed  to  separate  counts,  the  court  was  not 
required  to  instruct  the  jury  that  they 
should  find  on  each  count  separately; 
but  is  right  in  instructing  them  to  find 
generally.    Noel  v.  Dillard,  449 

,  To  entitle  a  party  to  a  credit  under  the 
plea  of  non  assumpsit,  he  must  prove: 

first,  a  payment  in  money,  or  its  eqaiva- 
lent;  second,  that  it  was  accepted;  and, 
third,  its  application  to  the  particular 
debt.     McDonald  v.  Faulkner,  472 

.  Payment  can,  in  numerous  instances, 
be  given  in  evidence  under  the  plea  of 
non-assumpsit.  The  plaintiff  can  reco- 
ver no  more  than  he  is  justly  entitled  to» 
in  equity  and  conscience,  which  ia  no 
more  than  what  remains  after  deducting 
all  just  allowances  which  the  defendant 
has  a  right  to  retain  in  his  hands.  id 
Where  the  defendant's  account,  inclad- 
ing  money  payments  and  other  charges, 
was  presented  to  the  plaintifi^  who  exam, 
ined  it,  made  some  corrections,  and  then 
assented  to  its  correctness,  and  agreed 
that  it  should  be  taken  and  considered  aa 
a  credit  and  payment  against  and  upon 
his  own  account,  this  is  such  a  payment  as 
can  be  given  in  evidence  under  the  plea 
of  non-assumpsit.  id 

.  Very  atight  evidence  of  aequiesceace 
will  show  assent  to  any  particalar  modt 
of  payment.  id 
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PETITION  AND  SUMMONS. 


1.  Where  a  pettion  in  debt  under  the  sta- 
tute etatee  the  plaintiffs  to  be  the  legal 
owners  of  a  writing  obligatory  ogainsi 
** Albert  W.  Webb,'*  and  sets  out  verbatim 
a  writing  obiigntorjr  signed  "A.  W. 
Webb,"  ti  is  sufficient:  and  it  is  not  ne. 
eessary  to  aver  that  he  signed  it  by  his 
style.  dLc,  of  A.  W.  Webb.  Webb  v ! 
Jones  et  aU  330, 

9.  Id  a  suit  by  petition  in  debt,  where  ihe{ 
petition  follows  the  statute,  by  stating  the 
plaintiff*  to  be  the  legal  holder  of  a  note 
or  bond  against  A.  B  ,  to  the  following 
effect ;  and  sets  out  in  haec  verba,  a  note 
or  bond  signed  by  the  defendant  by  ihejl 
initials  oi  bis  chrisiian  name,  the  peti.L 
tion  is  good.    Dudley  v.  Smith,       365,^' 

9.  The  aTerroents  in  such  petition  are  equ 
▼alent  to  a  statement  that  the  defendan 
signed  the  note  or  bond  by  a  pariiculai 
signature.       ^  id: 

4.  That  no  copy  of  the  instrument  sued  on, 
separate  from  the  copy  set  out  in  the  pe- 
tition, was  filed,  in  the  statutory  proceed 
ing.  is  no  ground  of  demurrer.  Yeaie^ 
▼.  Heard,  459 

5.  In  suit  by  petition  in  debt,  where  the  in 
strument  sued  on  is  signed  by  an  abbre 
▼iated  name,  it  is  not  necessary  to  aver 
that  the  person  sued  is  the  same  whu 
signed  it.  id 

6.  In  the  proceeding  by  petition  and  sum  , 
mons,  it  is  unnecessary  to  file  any  copyl 
of  the  instrument  sued  on,  other  than  tnat' 
contained  in  the  body  of  the  petition.' 
Boetwiek  v.  Flemming,  46*4 

7.  Where  a  petition  in  debt  states  the  in-i 
strument  sued  on  to  be  a  writing  obliga 
tory,  a  demurrer  admits  (his  averment  to 
be  true.    Mapes  v.  Newman^  469 


PLEAS  AND  PLEADING. 

1.  Where  to  debt  on  bond,  broivl-t  by  A 
for  the  use  of  B.,  the  defendani  luvuded 
that  before  the  commencement  of  the 
suit,  A.  made  over,  truneferred,  endorsed, 
and  assigned  the  bond  to  B.,  and  deliv.  | 
ered  the  bond,  so  endorsed,  to  him,  ami 
thereby  parted  with  and  transferred  ail 
his  right,  title,  and  interest,  of,  in,  and 
to  the  bond  to  B.;  and  defendant  thereby 
became  liable  to  pay  to  B ,  and  that  A. 
has  no  interest  whatever  in  the  suit,  ills 
a  good  plea  in  bar.    Block  v.  Walker,   4 

S.  Aod  a  replication,  that  after  the  endorse. 
moot,  fi.  caused  the  transfer  and  en. 
dorssment  to  be  stricken  out  and  erased, 
whsrsby  the  Isgal  interest  in  the  bond 


again  vested  in  A.,  and  A.  bseamo  ema. 

I    tied  to  sue,  is  not  good.  id 

3.  It  is  no  objection  on  demurrer,  that  a 
j    joint  bond  is  declared  on  as  joint  sod 

several,  for,  by  statute,  all  joint  bonds 
may  be  sued  in  the  same  manner  as  if 
they  were  joint  and  several.  The  Audi, 
tor  V.  Woodruff,  73 

4.  In  an  action  upon  a  bond,  it  is  not  neces* 
sary  to  aver  that  the  bond  was  delivered. 
The  allegation  that  it  is  the  bond  of  the 
defenduni.  implies  a  delivery.  id 

5.  Where  the  declaration  contained  five 
counts,  two  on  writings  obligatory,  one 
on  a  promissory  note,  and  two  on  airopio 

'  contract  debts,  and  nil  debet  waa  pleaded 
to  the  whole  declaration,  the  plea  was 
bad  on  demurrer.     Wootter  y.  Clarke, 

101 
Where  the  record  stales  tbst  the  defend- 

I     ant  *'  demurred  to  the  plainiiff''8  declara- 

I  tion  ;**  but  no  written  demurrer  appears 
on  the  record,  nor  are  any  special  causes 
of  detnurrer  set  forth,  although  the  court 

I  was  not  bound  to  receive  such  a  demur* 
rer  and  admit  it  upon  the  record  ;  still,  if 

I    placed  on  the  record,  it  is  equtvulent  to  a 

I  declaration  of  the  defendant,  made  in 
open  court,  that  he  will  go  no  further  in 

j  the  case,  because  bis  adveraary  has  not 
shown  sufficient  matter  against  him. 
Davies  v.  Gibeon^  115 

7.  And  when  admitted  on  the  record,  iba 
I  court  is  bound  to  regard  it  as  a  general 
I     demurrer.  id 

8.  But  such  a  statement  on  the  record  as  to 
the  pleading  of  any  matter  of  fact  re. 
quired  by  law  to  be  specially  pleaded, 
would  be  disresarded.  id 

9.  Where  a  demurrer  to  the  declsraiioa 
was  tiled,  in  which  no  special  eanaes  oi 
demurrer  were  assigned,  it  is  to  be  con- 
sidered  in  this  court  as  a  general  demur- 
rer ;  and  the  only  question  ia  whether  tha 
plaintiff*  has  slated  and  set  forth  a  snffi. 
cient  cause  of  action,  to  legally  eniitia 
him  to  a  recovery.    Roach  o.  Seagim^ 

115 

10.  In  such  case,  where  the  declaration  coo. 
tains  two  counts,  each  on  a  promiaaory 
note  executed  Feb.  1, 1839,  by  which  tbe 
defendant  acknowledged  himself  to  owe 
and  be  indebted  to  the  plaintiff'  in  tha 
sum  of  338  84  cts.,  in  good  cash  notes, 
and  aliegmg  that  the  same  remain  doe 
and  wholly  unpaid,  it  is  sufficient :  and 
it  was  error  to  sustain  a  demurrer  to  it. 

id 

11.  All  pleas  to  the  jurisdiction  of  a  supe- 
rior court,  must  show,  not  only  such  facu 
as  take  the  caae  out  of  the  juriadiction ; 
but  also  that  there  is  some  other  eonrt  ia 
which  eflfectual  justice  may  ba  adminis- 
tered ;  for  if  there  is  no  othar  placa  or 
mode  of  triol,  that  alone  will  gift  tha  8a. 
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Miior  'Court  juritdictioa.    HeUm&n  v 
Martin,  158 

It.  Where  a  defeDdant  withdraws  his  gen. 
•ral  demurrer  to  the  declaraiioa,he  must 
be  considered  as  undertaking  to  plead 
issnably  to  the  merits.  id 

13.  A  general  demurrer  is  regarded  as  a 
plea  in  bar,  and  a  defendant,  after  inter- 
posing it,  is  precluded  from  pleading, 
either  to  iho  jurisdiction,  to  ihe  disability 
of  plainiiff  or  defendant,  to  the  count  or 
declaration,  or  to  the  writ,  in  abatement; 
and  if  he  does  so  plead,  the  plaintiff  may 
properly  move  to  strike  out  his  plea,  or 
may  disregard  it  altogether.  id 

14.  The  personal  disability  of  a  ward  to  sue 
bis  guardian  is  matter  in  abatement  only; 
and  therefore,  under  the  general  issue, 
in  an  action  of  assumpsit  for  work  and 
labor  done,  by  ward  against  guardian 
evidence  proving  the  relation  of  guardian 
and  ward  to  exist,  is  not  admissiile.    id 

15.  This  is  only  necessary  in  cases  where 
the  plaintiff  sets  forth  such  facts  as  pre 
•ant  a  case  within  the  jurisdiotioo  of  the 
court,  although  the  true  and  real  matter 
of  controversy  is  not  within  its  jurisdic 
tion.  id 

16.  The  act  of  1836.  authorizing  the  Audi 
tor  of  Public  Accounts  **  to  sue  for  any 
demand  wbich  the  people  of  the  State 
may  have  a  right  to  claim,"  dtc,  waa  in 
force  on  the  7ih  of  September,  1838, 
and  authorized  him  to  aue,  as  Auditor,] 
OD  a  Sheriff's  bond,  given  to  the  Gov. 
amor  and  hia  successors  in  office.  Toy 
lor,  ei  al.  v.  The  Auditor,  174 

17.  But  his  right,  so  to  sue,  depends  upon 
the  interest  which  the  State  or  people 
have  in  the  debt,  or  thing  demanded, 
and  their  right  to  claim  the  same ;  and. 
therefore,  the  people's  interest  in.or  right 
to  claim  the  demand,mnst  appear  by  some 
appropriate  averment  in  the  pleadings, 
to  enable  him  to  maintain  the  action,   id 

18.  Where,  therefore,  suit  is  brought  by 
the  Auditor,  for  the  use  of  the  State, 
and  he  declares  for  the  penalty  of  a 
Sheriff's  bond,  given  to  the  Governor 
and  his  successors  in  office,  a  copy  of 
which  bond,  with  the  condition,  ia  given 
and  accepted  as  oyer,  and  the  only  ma. 
terial  points  in  the  declaration,  tendin£ 
to  show  his  right  to  sue,  are,  that  he  is 
Auditor  ;  that  he  sues  as  Auditor  for  the 
use  of  the  State;  and  that  by  virtue  oi 
the  statute  an  action  has  scorned  t< 
him  as  Auditor  to  sue  for  the  penalty 
of  the  bond  for  the  uae  of  the  State;  the 
declaration  ahows  oo  legal  right  in  the 
people  of  the  State  to  claim  the  debt  de. 
mended.  id 

19.  Tht  right  of  the  Sute  to  aue  in  such 
caaa,  not  appaaring  in  the  declaration,  it 


is  bad  on  demurrer,  ia  arreat  of  judg- 
ment, or  on  error ;  and  a  demurrer  to  it 
should,  for  this  cause,  have  been  ana- 
tained,  although  it  waa  not  specislly 
stated  as  ground  of  demurrer.  til 

20.  Where  a  joint  and  several  co.obligor 
was  not  sued,  and  it  appeared  from  tiie 
declaration  that  he  was  still  living,  it 
was  good  ground  of  general  demurrer  at 
common  law;  and  may,  perhspa,  be  a 
valid  of\[ection  to  a  declaration  in  a  suit 
commenced  before  the  adoption  of  the 
Revised  Code  ;  where  it  does  not  appear 
in  the  declaration  ihat  the  oblignra  residt 
in  different  counties;  for  if  such  be  the 
case,  the  plaintiff  should  show  it  by  pro* 
per  averment  in  the  declaration,  in  order 
to  sue  part,  and  not  all  of  the  obligora. 

id 

;21.  Bui  the  objection  that  parties  who  ought 
to  be  joined  were  omitted,  was  not  avail- 
able, even  at  common  law,  on  demurrer, 
unless  it  appeared  in  the  declaration  that 
they  were  still  living.  If  this  did  not  ap. 
pear,  the  objection  conld  only  be  taken 
advantage  'Of  by  plea  in  abatement,     id 

22.  Where  only  a  part  of  the  ccobligora  in 
a  bond  are  sued,  it  is  not  necessary Ito 
mention  those  who  are  eued,  in  the  de. 
claration ;  and  if  mentioned,  it  ia  not  no. 
cease ry  to  aver  that  they  have  not  paid 
the  bond.  Nor  is  it  necessary,  in  auch 
suit,  to  aver  any  demand  or  request  of 
payment.  id 

23.  And  as  the  objection  for  non-joinder 
cannot  be  taken  oo  demurrer,  uoleaa  it 
appears  in  the  declaration  that  the  party 
not  sued,  both  signed  and  sealed  the  ob- 
liffation,  and  is  still  living,  therefore,  if 
he  is  alleged  to  be  dead,  it  is  not  necei* 
ssry  to  state  that  he  executed  the  obliga. 
tion.  id 

24.  A  plea,  simply  alleging  acceptance  of 
a  amaller  sum  of  money,  in  satiafaciion 
of  a  larger,  ia  bad  :  but  if  it  allegea  tht 
payment  of  a  less  sum  before  the  day  of 
payment  atipniated  in  the  contract,  or  at 
a  different  place ;  or  the  delivery  of  n 
specific  article  in  satisfaction,  and  ac- 
ceptance  thereof  in  aatiefaction,  it  ia 
good  :  so  a  plea  alleging  payment  of  a 
less  sum  by  a  third  person,  and  accept, 
ance  in  satisfaction.    Pope  v.  TuHoiaUt 

209 

25.  If  a  debtor  give  his  note,  endorsed  by  a 
third  person,  ss  further  security  for  part 
of  the  debt,  which  is  accepted  by  the 
creditor  in  full  satisfaction,  it  is  a  valid 
discharge  of  the  whole  of  the  original 
debt ;  and  may  be  pleaded  in  bar  aa  an 
accord  and  aatiefaction.  id 

26.  In  debt  on  bond,  a  plea  avering  that 
before  suit  brought,  the  obligees  in  the 
bond  had  taken  a  third  person  into  part- 
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nership ;  that  before  suit  the  defendant,!'  gative  in  the  breach  the  paymMt  of  nek 
with  two   iecuritiea,   executed  to    the;    interest.  id 

new  partnership  a  new  bond,  on  lon^rer  37.  The  court  is  bound  jodioiallf  to  know 
time,  which  was  accepted  and  received  i  what  the  legal  interest  it,  aod  to  give 
in  full  satisfaction  and  discharge  of  the  !    judgment  accordingly.  id 

bond  sued  on ;  these  facts  being  aptly  38.  In  a  bond  executed  to  the  Governor, 
pleaded;  is  a   good   plea  in  bar  of  ac.'j     and  his  sijcccssors,  by  an  administratort 


cord  and  satisfaction.  id 

87.  Matters  of  fact  set  up  in  any  pleadinrrj 


are  upon  demurrer  regarded  as  admitted 
to  be  true;  and  the  simple  question  pre 
sented  is,  as  to  their  legal  sufficiency 
The  State  v.  Stevenson,  2G0 

8.  But  it  is  facts  only,  and  not  inferences 
or  deductions  of  the  pleader,  that  are  to  39.  In   such  suit,  therefore,  each   breach 


&c.,  the  Governor  holds  the  legal  inter, 
est  as  a  naked  trust,  and  no  injury  ap. 
pears  to  have  been  sustained  by  the  ees- 
tui,  for  whose  use  the  suit  is  brought, 
until  a  special  breach  or  breaches  are 
assigned.    Philltpt   v.    The    GavermT, 


be  taken  as  true;  and  such  inferences 
or  deductions,  though  improvidenily  or 
needlessly  stated,  are  to  be  altogether 
disregarded  as  irrelevant  and  imperii 
nent.  id 


must  specially  state  the  facts  on  which 
the  right  of  action  of  those  for  whose  nse 
the  suit  is  brought  depends,  with  as 
much  certainty  and  precision  as  is  re- 
quired in  the  counts  of  a  dec/aratlon.   id 


39.    And  an  allegation  that  a  particular  law|  40.  If  the  plaintiff  fails  to  suggest  or  assign 


was  in  force  at  a  particular  time,  is  with 
in  this  rule  ;  and  is  not  a  fact,  the  truth j 
whereof  is  admitted  by  demurrer.        id 

30.  In  replevin  the  plea  of  non  cepit  ad-j 
initB  the  property  of  the  slaves  or  other 
property  replevied,  to  be  in  the  plainiiflf,! 
and  that  he  was  previously  in  possession  | 
WiUon  v.  Royston,  3 1 5 

81.  The  plea  of  non  eepit  puts  in  issue  no  j 
thing  bat  the  caption  ;  and  the  place, 
where  that  is  material :  and  under  it  the! 
plaintiff  caonot  show  property  out  of  thc{ 
plaintiflf.  id 

SSI.  And  where  non  eepit  is  pleaded,  to. 
gether  with  a  plea  of  property  in  a  third 
person,  and  not  in  the  plaintiff,  the  plead.! 
ings  narrow  the  case  to  the  taking  of  the 
goods,  and  whose  property  they  were  at 
atihe  time  of  the  caption.  id 

33.  The  failure  or  omission  of  a  non.resii 
dent  plaintiff  to  file  bond  for  costs  before' 
he  instituted  suit,  is  matter  in  abatement. 
only:  and  if  the  defendant  pleads  in  bar, 
the  objection  is  waived.  Webb  v.  Jo/?^.*:' 
et  al.,  330 

34.  Where  a  petition  in  debt  onder  the  sta. 
tnte  states  the  plaintiffs  to  be  **  the  legal' 
owners  of  a  writing  obligatory  against 
Albert  W.  Webb,"  and  sets  out  verbatim 
m  writing  obligatory  signed  **  A.  W 
Webb,"  it  is  sufficient :  and  it  is  not  ne 
cessary  to  aver  that  he  signed  it  by  his 
•tyle,  Ac.  of  A.  W.  Webb.  ^       id 

35.  In  debt  upon  a  bond  it  is  sufficient  and, 
proper  to  aver  that  by  his  writing  oblige- 1 
tory,  &c.,  the  defendant  **  promised  to 
payr    Bank  of  State  v.  Clark,         375 

36.  in  a  suit  by  the  State  Bank  on  a  note 
or  bond  executed  to  that  institution,  it  is 
unnecessary  to  aver  that  by  the  non.pay.| 
meat  of  the  note  or  bond  the  defendants! 
became  liable  to  pay  interest  at  the  ratel 
of  ten  per  ceatom  per  annum ;  or  to  ne-1 


the  proper  breaches  no  cauae  of  action  ia 

I    shown  to  have  accrued.  id 

U.  A  breach  is  well  assigned,  if  in  the 

words  of  the  contrsct,  either  negatively 

or  affirmatively,  or  in  words  co-extensive 

I    with  its  legal  import  or  effect.  id 

42.  And  where,  on  such  a  bond,  the  breach 
amounts  merely  to  a  general  statement 
that  the  administrator  has  done  nothing 
which  he  was  bonnd  to  do,  it  is  fatally 
defeciivo.  id 

43.  If  a  suit  on  such  bond  is  brought  for 
the  use  of  heirs,  they  must  showbypoei. 
live  and  specific  averments  their  interest 
in  the  estate  ;  and  how,  and  in  what  man. 
ner,  they  have  been  deprived  of  their  in. 
terest  in  the  estate  by  the  devastavit  of 
the  administrator. 

44.  In  action  on  the  case,  a  recovery,  re. 
lease  or  satisfaction  need  not  be  pfeaded, 
but  may  be  given  in  evidence  under  the 
general  issue.  Whatever  will  in  eqoity 
and  conscience  preclude  (he  plaintiff's 
right  of  recovery,  may  be  given  in  evi. 
dence.    Jones  v.  Buzzard,  etal.,      415 

45.  So  much  of  the  4ih  section  of  chapter 
116  of  (he  Revised  Statutes,  as  confines 
the  bringing  of  suits  in  the  Circuit  Court, 
in  cases  where  the  defendant  resides  io 
the  i^tate,  to  the  county  where  the  de- 
fendant  resides,  or  where  the  plaintiff  re- 
sides and  the  defendant  is  found,  is  mi. 
constitutional  and  void  ;  and  no  averment 
in  the  declaration  as  to  the  residence  of 
either  party,  is  necessary  for  any  purpose 
whatever.  id 

46.  Endorsements  of  payment  are  merely 
evidences  of  payment  of  the  same  grade 
as  a  receipt,  and  may  be  ezpleined  or 
controverted  by  the  plaintiff.  id 

47.  ConBe()uently,  if  such  endoreemeDta 
show  the  sum  in  cootroverty  to  be  below 
the  jaritdiction  of  the  court,  no  adrw- 
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Iftf  6  can  be  had  of  it  on  demurrer.  The 
only  way  to  raise  the  qaeation  is  by  plea 
in  abatement,  a  finding  upon  which  would 
aetde  the  qaestion  of  jurisdiction.  id 
46.  In  declaring  upon  a  covenant,  it  is  not 
necessary  to  aet  out  the  exact  words  of, 
the  apreement,  but  only  to  state  its  le-j 
gal  effect,  according  to  its  true  meaning! 
and  intention.    Boysdon  ▼.  Sumner,  465 

49.  Whenever  a  covenant  is  in  its  terms  de- 
fective, it  ought  to  be  set  out  according, 
to  its  legal  consequences.  id 

50.  Where  a  client  covenanted  with  an  at. 
tomey  that  he  would  pay  him  a  certain 
sum  in  case^he  (the  client,)  should  gain  a 
certain  suit,  in  which  he  had  employed 
the  attorney,  the  declaration  on  the  cove, 
nant  properly  stated  the  coveDant  to  be 
that  the  client  would  pay  that  sum  in' 
ease  the  attorney  gained  the  suit;  and  I 
an  averment  that  the  attorney  did  gaini 
the  suit  for  his  client,  is  a  sufficient! 
averment  of  the  condition  precedent  to 
the  covenant.  id 

51.  An  averment  that  two  defendants  exe. 
ecuied  and  sealed  an  instrument,  signed! 
thus,  •*/,  H.  Newman  and  P.  Pollock,"] 
80  far  from  ehowlng  them  to  be  partners.' 
expressly  disproves  the  fact.  Mapes^] 
Y.  Newman,  469 

59.  When  a  party  sues,  as  executor,  &c.,i 
there  must  be  a  substantial  averment  in 
the  pleadings,  showing  that  he  sues  in 
hit  representative  capacity,  and  noihint! 
by  intendment  can  be  taken  to  supply  the  I 
want  of  such  an  allegation.  Sabin  v.;| 
Hamilton,  58 1 ! 

53.  But  it  is  immaterial  in  what  part  of  the 
declaration  or  pleadings  such  avermemi 
occurs.  And  therefore,  where,  in  the' 
breach,  the  declaration  alleges  that  the 
defendant  "  has  now^aid  to  the  intestate 
in  his  lifetime,  nor  to  the  plaintiff  as  ad. 
ministrator  aforesaid,**  this  is  sutiicient  I 

id 

54.  Where  a  party  to  a  covenant  by  which 
he  was  bound  to  do  certain  acts,  upon! 
the  performance  of  which  the  other 
party  was  to  become  indebted  to  him  in  a,; 
certain  sum,  endorses  upon  it  under  bis 
seal,  that  be  eertifiee  that  the  agreement 
has  been  complied  with  on  his  part,  and 
that  the  other  party  is  therefore  indebted 
to  him  as  provided  in  the  covenant,  all 
of  which,  in  consideration  of  a  certain 
sum  to  him  in  hand  paid  by  a  third  per- 
son, he  assigns  to  such  third  person ; 
and  adds,  that  the  other  party  to  the 
covenant  **  will,  on  sight,  pay  to  such 
third  person**  the  amount  according  to 
contract :  such  endorsement  is  a  cove 
nant.  id 

55.  And  in  it  are  contained  three  distincf 
and  sepaMte  covenants :  first,  that  the 
eovenantor  bad  performed  his  part  of  the 


original  covenant;  aeoond,  that  the  other 
party  to  the  original  covenant  was  in. 
debted  to  him  in  the  amount  specified ; 
and  third,  that  aaid  party  would  pay  it 
on  sight.  id 

56.  And  in  a  declaration  upon  such  cove- 
nant,  the  breach  is  not  sufficient  where 
it  is,  merely,  that  the  covenant  sued  on 
was  presented  to  the  other  party  to  the 
original  covenant,  and  that  he  refused  to 
pay  according-  to  its  true  meaning  and 
eflfect.  id 

57.  In  an  action  against  an  attorney,  for 
failure  to  collect  a  note,  a  count  station 
that  the  plaintiff  caused  to  be  delivered 
to  the  defendant,  and  the  defendant  re* 
ceiyed  irom  him  a  note  made  by  a  third 
person  calling  for  so  many  dollars,  to 
bring  suit  on,  recover  and  collect  of  a 
third  person,  for  the  use  and  benefit  of 
the  plainiiff,  for  certain  fee  and  reward 
to  the  defendant  in  that  behalf,  is  so  de. 
feciive  in  stating  the  plaintiff's  title  to 
sue,  that  a  verdict  upon  it  in  favor  of  the 
plaintiff  will  not  sustain  the  judgment. 
Sevier  v.  Holiday,  513 

58.  No  title  to  the  note,  in  the  plaintiff,  is 
stated  by,  or  implied  in,  any  of  these 
allegations;  and  no  facts  are  stated, 
which  could  not  be  proven,  without  at 
the  same  time  establishing  the  plain, 
tiff's  title  to  the  note,  or  legal  right  to 
receive  the  proceeds.  id 

59.  Nor  is  it  stated  or  implied  that  the 
note  was  due  when  so  delivered,  nor  to 
whom  it  was  payable,  nor  what  sum,  (if 
any  thing,)  was  due  upon  it.  id 

60.  Such  a  count  shows  a  defective  title, 
and  not  a  title  defectively  stated :  and  no 
proof  is  admissible  under  such  a  count, 
which  can  make  it  good.  id 

61.  In  trover  for  a  note,  the  omission  to 
state  in  the  declaration  that  the  plaintiff 

.  was  possessed  of  the  note  as  of  his  own 
properly,  or  that  it  came  to  the  posses, 
sion  of  the  defendant  by  finding,  would 
be  laial  on  general  demurrer,  but  is 
probably  cured  by  verdict.  id 

1.  In  a  suit  commenced  by  a  writ  of  garn. 
ishment  under  the  Territorial  statute,  the 
plaintiff  bad  the  right  to  deny  the  truth 
of  the  answer,  and  to  empannel  a  jury  to 
try  the  issue  so  made  up.  Walker  ▼. 
Bradley,  578 

2.  Consequently  an  action  of  garnishment 
does  not  go  off,  like  an  injunction, tm  iht 
coming  in  of  answer ;  nor  can  the  de. 
fendant  move  to  dismiss  on  its  coming  in. 

id 

3.  If  the  answer  of  the  garnishee  diseloaa 
funds  and  available  means  placed  in  hia 
hands  by  one  of  the  judgment  debtors, 
for  the  purpose  of  paying  off  the  aamt 
debt,  it  ia  sufficient  to  charge  the  gar- 
nishee.  id 
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66.  The  garaishee/upoQ  answering,  might 
produce  in  court  the  goods,  moneys,  ere. 
dits  and  effects  in  his  hands,  and  claim 
to  be  discharged  with  costs.  id 

67.  If  he  failed  in  this,  and  the  court  order- 
ed him  to  proceed  and  collect  the  notes 
accounts,  receipts,  dec,  in  his  hands,  and 
be  made  no  objection  to  such  order,  be 
could  be  subsequently  ruled  to  account ; 
and  if  no  such  rule  being  made  he  render- 
ed no  account,  nor  discharged  himaell 
from  liabilityby  showing  that  he  could  not 
collect  the  debts  in  his  hands,  the  court 
waa  right  in  decreeing  against  him  for  the 
whole  amount  of  evidences  of  debt  before 
then  admitted  to  be  in  his  bands.  id 

See  PsTlTIOlf  AND  StTMMONS. 


PRACTICES   IN  THE  CIRCUIT 
COURTS. 


1.  Where  an  action  waa  commenced 
againat  two  defendants,  before  a  Justice, 
who  rendered  judgment,  by  default 
againat  the  defendants  without  any  ap 
pearance,  and  it  appears  from  the  dock 
et  merely  that  "the  defendant**  appealed; 
if  judgment  is  again  rendered  by  default 
in  the  Circuit  Court,  against  both  defend- 
ants, it  is  error.     Woolfoid  ▼.  Howell^  1 

8.  In  such  case,  the  entry  in  the  record  oi 
the  Circuit  Court,  of  the  appearance  of 
**  ike  partie$,"  must  be.considered  as  ap 
plying  only  to  those  who  were  under  le. 
gal  obligation  to  appear,  by  service  o' 
process,  or  otherwise.  id 

8.  The  defendant,  by  appearing  generally, 
waivea  all  exceptions  to  the  writ  or  re- 
turn, or  at  least  is  precluded  thereby 
from  taking  any  advantage  of  them 
RoBe  v.  Ford,  26 

4.  But  he  has  no  legal  rleht  to  appear  to, 
or  defend  the  action,  after  judgment  ren 

.  dered  against  him.  He  then  has  no  day 
in  court.  id 

5.  Praying  an  appeal,  therefore,  is  no  such 
appearance  as  waives  any  objection  to  the 
writ  or  return.  id 

6.  An  appeal  may  be  taken  by  the  defend 
ant,  under  our  statute,  after  a  judgmeni 
by  default,  without  first  applying  to  the 
court  to  set  aside  the  judgment.  ia 

7.  If,  after  his  motion  to  quash  the  writ  is 
overruled,  the  defendant  appeara  and 
pleads  to  the  action,  he  waivea  all  de- 
fects in  the  writ,  if  any  existed.  Burrits 
T.  Wif  et  al,  33 

8.  A  party  to  the  record,  connot  in  gene 
ral  be  examined  aa  a  witness  io  the  case. 
Ballard  ▼.  Noakt,  45 

9.  A  co.trespasser  or  eo.tort. feasor,  is  not 
in  general  a  competent  witDeaa  on  either 


aide.  A  joint  trespasser  who  bM  nC 
fered  judgment  to  go  againat  htm  by  da. 
fault,  is  not  a  competent  wimeaa  for  the 
plaintiff.  id 

10.  In  both  criminal  and  civil  cases,  •  par* 
ty  who  ia  put  on  trial  at  the  same  tiaBO 
with  other  co-defendants,  csnnot  be  used 
as  a  wiinees  until  he  baa  been  first  ac 
quitted  or  convicted.  A  verdict  resierea 
hia  competency,  provided  h  doea  not 
render  him  infamoua.  id 

11.  To  entitle  one  defendant,  where  save. 
ral  are  put  on  trial  together,  to  a  verdict 
firat  in  hia  own  case,  it  most  satisfaeio* 
rily  appear  to  the  court  which  tries  the 
cauaa,  that  nol  evidence  haa  been  ad- 
duced agianst  him,  and  that  hia  teattmo. 
ny  ia  important  for  the  other  defendaota. 

id 
13.  Thia  privilege  ia  awarded  him,  upoo 
the  express  condition  that  there  bM  boeii 
no  proof  againat  him  tending  to  proTO 
the  charge  laid ;  for  if  there  aro  any 
facts  or  circumstancea  to  convict  hinit 
atiil  he  has  no  right  to  have  hia  ease 
left  to  the  jury»  and  afterwards  Co  coma  ia 
and  testify.  t^ 

13.  Where  the  plaintiff  has  closed  bis  tea- 
timony,  and  haa  wholly  failed  to  addoco 
any  evidence  against  some  of  the  de« 
fendants,  it  is  the  duty  of  the  court  to 
permit  the  jury  to  retire  and  find  a  ver- 
dict of  acquittal  aa  to  tboae  defendaota, 
if  the  others  wish  to  use  them  aa  wit- 
nesses, and  ahow  by  affidavit  or  other, 
wise  that  their  teatimony  ia  materia],  id 

14.  And  if  the  court,  in  the  exercise  of 
thia  diacretionary  power  ahoold  commit 
a  clear,  palpable  error,  aeriooaly  prcjm- 
dicing  the  righta  of  other  defendaota,  it 
could  be  reached  by  appeal  or  oo  error. 

id 

15.  Where,  in  an  action  of  debt  upoo  ap 
official  bond,  profert  is  made  of  the  9fi» 
ginal,  and  upon  oyer  a  copy  ia  filed,  the 
defendanta  might  have  refused  to  accept 
a  copy  as  oyer,  or  dispense  with  the  pro- 
duciion  of  the  original,  or  to  plead  ootil 
it  waa  produced.  The  Auditor  r.  Wood' 
ruff,  73 

16.  But  by  pleading  to  the  action,  (and  a 
murrer  is  regarded  aa  a  plea  to  the  ac 
tion,)  every  objection  to  the  oyer,  aa  that 
it  has  been  irregularly,  improperly,  or 
insufficienltly  granted,  ia  waived.         id 

17.  It  is,  therel'are,  no  objection  oo  demur- 
rer, that  profert  was  made  of  the  on* 
ginal,  and  oyer  granted  by  filing  a  copy. 

id 

18.  Under  the  Territorial  Statute,  the  par- 
ty demurring  could  avail  himaelf  of  any 
defecta  in  the  pleading  not  demurred  to^ 
though  specially  aet  down  as  ceoaes  of 
demurrer.  id 

19.  When,  therefore,  a  case  eomes  tnte 
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UuB  oonrt,  decided  on  demurrer  in  the 
conn  below,  aoder  the  Territorial  Stat, 
ate,  if  the  coart  below  sustaioed  the  de 
marrer,  and  there  is  any  material  defect, 
fatal  on  demurrer,  which  was  ^ot  as. 
signed  among  the  special  causes  of  de. 
marrer,  the  decision  will  be  sustained, 
though  the  special  causes  assigned  were 
iosumcienU  id 

30.  Oyer  granted  is  a  part  of  the  previous 
pleeding,  and  the  plaintiff  is  bound  by 
it  OS  long  as  it  remains  of  record  in  the 
case,  even  though  it  may  have  been  im 
properly  or.  unnecessarily  granted ;  and 
the  defendants  can  avail  themselves  of 
any  defect  manifest  upon,  or  produced 
by  it.  id 

21.  Where,  the  pleas  of  nil  debet,  pay 
wunt  and  seuoff,  were  put(]in,  and  the 
plaintiff  demurred  to  the  plea  of  nil  debeti 
and  filed  replications  to  the  pleas  of  pay. 
fn»iU  and  set.off,  tendering  an  issue  to 
the  country  in  each,  to  which  the  defend. 
ant  does  not  add  a  similiter,  the  plaintifT 
is  not  warranted  by  law,  upon  his  de 
marrer  being  sustained,  in  taking  judg 
meat  by  nil  dicii,  W$o$ter  v.  Clark,   101 

33.  Judgment,  by  nil  dieit,  may  be  ren. 
dered,  where  the  defendant,  after  he 
has  appeared  to  the  action,  has  noi 
pleaded  at  all,  or  not  wiiHin  the  time 
prescribed  by  law  or  the  rules  of  the 
court ;  or  not  in  the  proper  manner ;  or 
where  he  has  pleaded  some  plea  not 
adapted  to  the  nature  of  the  action,  or 
to  the  circumstances  of  the  case  or  the 
like.  id 

33.  But  where  he  has  pleaded  within  the 
time  prescribed,  and  in  a  proper  manner, 
pleas  adapted  to  the  nature  of  ihe  action 
and  circumstances  of  the  case;  and 
which,  if  determined  in  his  favor,  upon 
an  issue  properly  formed  therein,  would 
bar  the  action,  or  so  much  thereof  as  the 
pleading  purporto  to  answer;  and  to 
which  the  plaintiff  has  replied,  merely 
negativing  the  facu  pleaded,  and  con 
eluding  to  the  country,  a  judgment  by 
nil  dieit  is  not  warranted  by  law,        ti^ 

34.  In  such  a  case,  there  is  an  issue  upon 
the  record,  without  the  similiter,  which 
is  mere  matter  of  form,  and  may  in  oil 
such  cases  be  added  by  the  plaintiff,  sub 
ject  to  be  struck  out  by  the  defendant  if 
he  wishes  to  demur.  id 

35.  The  similitsr  is  mere  matter  of  form, 
and  if  not  implied  in  the  **j^."  added  to 
the  replication,  at  least  the  duty  is  im- 
posed on  the  plaintiff  of  adding  it,  and 
trying  the  issues,  instead  of  taking  judg. 
ment  by  nil  dicit,  id 

36.  The  want  of  bond  for  costs,  whoro  the 
plaintiff  is  a  non-resident,  may  now  bu 
taken  advantage  of  by  motion :  but  tbc 


law  now  allowing  that  to  be  done,  does 
not  change  the  natiue  of  the  defence,  or 
prescribe  the  time  within  which  the  de- 
fendant shall  be  at  liberty  to  avail  him- 
self  of  it.    Clark  v.  Gibson,  109 

27.  It  is,  therefore,  still  matter  in  abate, 
ment  only,  whether  interposed  by  plea  or 
motion;  and  if,  instead  of  availing  him- 
self of  this  defence  at  the  proper  lime, 
the  defendant  interposes  a  defence  to  the 
merits,  he  waives  the  objection  alto, 
gether.  id 

28.  And  the  rule  is  the  same  whether  he 
pleads  generally  to  the  merits,  or  de. 
murs  before  or  after  his  motion  to  dis. 
miss.  In  either  case  he  waives  the  ob. 
jeciion.  id 

29'  A  joinder  in  demurrer  is  mere  matter 
of  form,  and  may  be  filed  at  any  time; 
and,  therefore,  where  the  defendant  de. 
murred  to  the  declaration,  to  which  de- 
murrer the  plaintiff  filed  no  joinder,  and 
the  court  gave  judgment  for  the  plaintiff 
without  regarding  the  demurrer,  it  must 
be  presumed  that  the  court  overruled  the 
demurrer,  and  adjudged  the  declaralioa 
sufficient  in  law.    Davies  v.  Gibson,  115 

30.  The  provisions  in  the  Revised  Statutes, 
in  regard  to  demurrers  and  amendments 
after  demurrer,  do  not  essentially  differ 
from  those  contained  in  St,  27  Bliz.  and 
4  d&  5  Anne,  taken  together,  and  the  ad. 
judications  upon  the  latter  will  generally 
apply  to  such  cases'as  arise  under  the 
former.  id 

31.  The  party  demurring  is  required 
specially  to  express  in  his  demurrer  the 
particular  defect  or  imperfection  which 
vitiates  the  pleading ;  and  is  prohibited 
from  80  expressing  in  his  demurrer  any 
matter  which  is  only  cause  of  special 
demurrer  at  the  common  law;  while 
it  is  enjoined  upon  the  court  to  amend 
any  defect  or  imperfection  not  so  ex. 
pressed  in  the  demurrer.  id 

32.  When  the  pleading,  so  amended, 
exhibits  sufficient  matter  to  enable 
the  court  to  give  judgment  according 
to  the  right  of  the  cause,  judgment  must 
be  given  thereupon,  without  regarding 
any  defect  or  imperfection  in  the  plead. 
4ng.  id 

33.  But  this  general  rule  is  to  be  under, 
stood  with  this  exception,  that  the  court 
cannot  amend  as  to  matters  of  fact 
which  are  not  in  any  manner  stated  by 
the  parties.  When,  therefore,  the  facts 
stated  cannot,  under  any  form  of  stating 
them,  be  made  to  exhibit  a  legal  cause 
of  action  or  ground  of  defence,  tho  court 
is  bound  (u  decide  tho  matter  jigainst 
the  party,  whose  pleading  is  so  defect. 
ivc,  because  he  does  not  show  any  legal 
right  tu  tho  thing  in  demand.  id 
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34.  Where  the  plaintiff  in  an  action  ex  con. ' 
traetu  entered  a  n^Ue  prosequi  as  to  two  i 
out  of  three  defendants,  and  then  filed  > 
his  amended  declaration    to   which  he| 
made  those  two  again  defendants,  and 
again-  subaequenily  entered  a  nolle  pto- 
tequi  as  to  them;  queret  as  to  what  would 
have    been    the    result    had  objection] 
been  taken  to  filing  such  amended  de- 
claration?  Robin$}r.  FotBler,  133, 

35.  But  at  all  events,  the  objection,  if  any,| 
was  waived  when  the  other  defendant 
appeared  and  made  defence.  id\ 

36.  Where  the  record  states  that  defend.! 
ants  severally  filed  special  pleas  of  jus. 
tification,  besides  jointly  pleading  the 
general  issue  ;  but  no  such  pleas  appear 
on  the  record;  and  further  states,  thai 
the  defendants,  being  served  with  a  nc! 
tice  to  produce  the  papers  under  which' 
they  severally  so  justified,  failed  and 
refused  to  produce  them,  but  no  such  no. 
tice  appears  on  the  record ;  the  record 
fails  to  show  any  requisition  on  them  to 
produce  the  papers,  and  ihey  do  not  op- 1 
pear  to  have  been  under  any  legal  obli. 
gatioD  to  produce  them.  Cole  v.  Wag.^ 
non,  154 

37'  In  sQch  case  it  was  error  to  sustain  a^ 
motion  by  the  plaintiff  to  disregard  such 
pleas,  and  give  judgment  by  default,    id 

38.  Where  the  plea  of  the  general  issue, 
purports  to  be  the  plea  of  one  defendant 
onlyt  if  judgment  by  default,  for  the 
failure  of  one  defendant  to  plead  is  giv-, 
en  against  both,  it  is  not  good  as  to 
either.  id 

39.  It  was  error  to  disregard  the  plea  ot 
not  guilty  and  render  judgment  by  de. 
fault,  even  if  papers  on  which  the  do- 
fendants  relied  in  their  special  pleas, 
were  not  produced  after  due  notice.  The 
defendants  could  only  be  defaulted  as  to 
that  part  of  their  defence  to  which  the 
papers  not  produced  applied.  id 

40.  A  suit  commenced  by  the  Auditor, 
when  he  was  authorized  by  the  act  of 
1836,  to  bring  such  suit,  and  in  which 
judgment  obtained  by  him  is  reversed, 
after  he  is  divested  of  such  right  to  sue, 
may  still  proceed  to  final  judgment  in  his 
name,  after  its  return  to  the  Circuit 
Court  upon  reversal.  Taylor  v.  TA< 
Auditor^  174 

41.  When  the  Legislature  authorized  an 
appeal  from  the  decision  before  a  Jue. 
tice  of  the  Peace,  they  intended  merely 
to  give  to  the  pbrty  appealing,  an  oppor 
tunity  of  again  bringing  before  another 
court  and  jury  the  matter  in  controversy, 
and  to  have  the  same  again  tried  and  de. 
termioed  on  its  merits.  Ball  v.  Kuyken- 
dalU  195 

42.  The  defendant  before  a  Justice,  by  op. 


pealing,  precludes  himself  from  taking 
advantage  of  any  irregularity  in  the 
proceedings  before  the  Justice;  and 
must  rely  alone  on  his  defence  to  the 
merits.  id 

43.  He  cannot,  therefore,  in  the  Circuit 
Court,  plead  in  abatement  the  misnomer 
of  the  plaintiff.  id 

44.  Under  the  Revised  Statntes,  in  snits  on 
penal  bonds,  the  jury  must  be  sworn  to 
inquire  into  the  truth  of  the  breaches,  as 
well  as  to  assess  the  damages :  and  the 
judgment  must  be  entered  for  the  penaltf 
of  .the  bond,  with  costs;  and  the  plaintiff 
have  execution  for  the  damages.  PkH- 
lips' y.  The  Governor,  382 

45.  When  such  a  contract  is  alleged  in 
the  declaration,  as,  if  proved  or  admitted, 
would  justify  the  recovery  of  a  eom  ex- 
ceeding one  hundred  dollars,  the  juris- 
diction of  the  Circuit  Court,  in  such  caeet 
can  only  be  questioned  by  a  plea  in  abate, 
ment.    Hanna  v.  Uarter,  392 

46.  A  motion  to  set  aside  the  ver^ct,  and 
grant  a  new  trial,  should  be  aoataineda 
whenever  it  appears  that  the  evidence 
adduced  at  the  first  trial  wholly  fails  to 
support  the  allegations  of  the  declara. 
tion ;  and  it  is  error  to  refuse  a  new 
trial  in  such  case.  id 

47.  Credits  endorsed  on  a  note  or  bond, 
alihoiigh  set  out  on  oyer*  form  no  partof 
the  note  or  bond,  and  become  no  part 
of  the  declaration,  nor  can  they  be  no- 
ticed  or  regarded  on  demurrer.  DiUmd 
V.  Noel  449 

48.  A  plea  to  the  jurisdiction  comes  too 
late  after  demurrer,  and  will  be  stricken 
our.  id 

49.  When  separate  pleas  of  pajrment  were 
filed  to  separate  counts,  the  court  was 
not  required  to  instruct  the  jury  that 
they  should  find  on  each  count  separate- 
ly ;  but  is  right  in  instructing  them  to 
find  generally.  id 

50.  A  motion  to  dismiss  is  waived  by  a 
subsequent  demurrer  which  presents  the 
the  same  point.     Ysates  v.  Heard,    459 

Sec  Bills  op  Exceptions,  4  to  9.    Coktw. 

UANCE,  1  to  6.  GAaNISHHEST,  6,  7.  JU- 
RISDICTION, 5.  6,  7.  New  Trl\l,  1  to  9. 
Pleas  and  Pleadings,  6  to  10,  12,  13, 
14,  20  to  23,  33,  46,  47. 


PRACTICE  IN  ERROR. 

1.  Where,  to  the  transcript  of  the  record 
sent  up  to  the  Supreme  Court  a  paper 
is  found  appended,  purponing  to  be  a 
statement  of  the  testimony  given  in  the 
case,  detailing  the  evidence,  signed  by 
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the  Judffe  b«Iow,  and  marked  filed  by 
the  clerkt  it  is  no  part  of  the  record, 
and  cannot  be  regarded  in  iho  Supremcj 
Court.    Lenox  v.  Pike,  14 

2.  Whatever  proceedings  or  facts  the  law 
or  the  practico  of  the  courts  rrquires 
to  be  enrolled,  constitute  and  form  a 
part  of  the  record — sucli  as  all  judiciall 
write  and  process,  the  finding  of  a  jury, 
the  judgment  of  the  court,  and  the  like.' 

id 

3.  Whatever  is  not  necessary  to  be  en. 
rolled,  such  as  oral  and  written  testimo- 
ny, exceptions,  ^c,  constitute  no  part 
of  the  record, unless  they  are  expresslyj 
made  so  by  order  of  the  court,  by  agree- 
ment of  parties,  by  demurrer  to  evi-' 
dence,  by  oyer,  by  bill  of  exceptions,  or 
by  special  verdict.  id 

4.  The  statement  of  the  evidence  in  this 
case,  must  be  regarded  as  a  mero  loose 
paper  on  the  files  of  the  Clerk,  or  ihe| 
memorandum  of  the  Judge  of  his  notes 
on  the  trial.  id 

5.  If  a  party  wishes  toavail  himself  of  any 
matter  upon  error,  which  does  not  ne- 
cessarily appear  of  record,  he  must  file 
exceptions  at  the  trial,  or  request  a  spe-* 
cial  verdict.  id 

6.  Even  if  the  statement  of  the  testimony 
in  this  case  could  be  considered  as  a 
bill  of  exceptions,  still  it  could  not  be 
considered  in  the  Supreme  Court,  as  it 
does  not  appear  to  have  been  taken  du- 
ring the  trial,  or  upon  any  motion  made 
in  the  court  below.  id 

7.  Bills  of  exception  are  only  allowable 
during  the  trial,  and  that  they  were  then 
taken  must  appear  on  their  face.  If  re. 
daced  to  form,  and  signed,  after  the  trial, 
it  must  appear  that  they  were  taken  at| 
the  trial.  id 

6.  He  who  impeaches  the  judgment  of  an 
inferior  court,  is  bound  to  show  to  the 
appellate  tribunal  in  what  the  error  con.| 
sists,  of  which  he  complains,  lie  must 
be  able  to  lay  his  finger  upon  the  error, 
and  point  it  out,  if  he  seeks  to  reverse, 
or  correct  it.  id 

9.  And  in  the  appellate  court,  every  thing 
will  be  presumed  in  favor  of  the  verdict,] 
and  the  judgment  of  the  eourt  below,  ex- 
cept what  is  affirmatively  disproved  byj 
the  record,  or  what  the  court  is  bound 
judicially  to  take  notice  of.  id\ 

10.  Although  the  evidence  spread  on  the 
record  is  not  sufi[icient,  wiien  taken  by 
itself,  to  sustain  the  judgment,  yet  if  the 
record  does  not  state  that  no  other  testi-j 
mony  was  adduced,  it  will  be  presumed 
that  there  was  other  testimony  sufncionti 
to  sustain  the  verdict  and  judgment.' 
Ballard  v.  Noaks.  id 

11.  It  would  be  the  bettor  practice  no.t  to 


regard  a  general  assignment  of  errors, 
although  it  has  never  been  expressly 
ruled  or  implicitly  observed  in  this  court. 
Sfnith  V.  Dudley,  68 

12.  Upon  a  motion  to  dismiss  a  suit  for 
want  of  a  bond  for  costs,  on  the  ground 
of  non- residence  of  the  plaintifi*  at  the 
institution  of  tho  suit,  no  question  as  to 
the  suiTicicncy  of  the  security  could  le. 
gitimaiely  arise,  until  the  fact  of  the 
plaintiff's  non-residence  was  established » 
which  could  only  be  done  by  his  own 
admission  or  other  competent  legal  tea- 
timony.  id 

13.  And  where  tho  fact  of  the  plaintifT'f 
non-resfidcnce  is  no  where  stated  in  the 
record,  nor  stated  or  recited,  in  the  bond 
for  costs,  the  presumption  is  that  the 
court  below  was  right  in  overruling  the 
tho  motion  to  dismiss.  id 

14  Where,  therefore,  in  debt  on  bond,  the 
copy  of  the  bond,  given  on  oyer,  as  it 
appears  in  the  transcript  of  the  record, 
shows  a  contract  simply  signed  with  the 
names  of  the  defendants,  but  without 
any  seal,  or  scrawl  by  way  of  seal,  affixed 
to  them,  though  over  the  names  the 
words  **  witness  our  hands  and  seals,*' 
are  used,  the  instrument  given  on  oyer 
appears  not  to  bo  a  bond,  and  is  variant 
from  that  sued  on  ;  and  this  is  such  a  va. 
riance  as  is  fatal  on  demurrer,  or  on 
error.     The  Auditor  v.  Woodruff,      73 

15.  The  court  can  know  nothing  except 
what  appears  on  record,  nor  can  they 
presume  a  diminution  in  such  case,  and 
award  a  certiorari  to  supply  it.  id 

16.  A  certiorari  is  sometimes  awarded  by 
the  court  ex.ojjiciot  for  their  own  satis- 
faction, or  to  enable  them  to  c^rm;  but 
never  with  a  view  of  supplying  matter 
to  enable  them  to  reverse  the  judgment, 
nor  is  it  ever  done,  unless  the  diminution 
appears  from  an  inspection  of  the  tran* 
script  itself.  id 

17.  Where  it  is  assigned  for  error  that  the 
court  below  erred  in  overruling  a  motion 
to  dismiss  for  want  of  a  bond  for  costs, 
in  order  to  obtain  a  reversal,  the  record 
must  establish  the  non-residence  of  the 
plaintiff.  If  it  does  not,  the  presump- 
tion is  in  favor  of  the  decision  below. 

id 
Daviea  v.  Gibson,  115 

18.  If  the  final  judgment  rendered  is, 
upon  the  whole  record,  authorized  by 
law,  no  court  exercising  appellate  juris, 
diction  over  the  subject,  will  reverse  or 
disturb  it,  though  errors  and  irregulari- 
ties in  the  previous  proceedings,  not  af- 
fecting the  merits  of  the  case,  may  ap- 
pear  in  the  record.  id 

19.  Where  the  declaration  is  sufficient,  and 
!    tho  defendant  has  not  specified  in  his  do- 
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nrarrer  in  what  particular  the  pleading  is 
defect ive,  the  court  cannot  regard  anch 
defect  or  imperfection,  but  is  bound  to 
amend  the  same.  id 

90.  Therefore,  the  question  of  Tarianee  be 
tween  the  writing  given  on  oyer,  and 
the  declaration,  cannot  arise  in  this  court. 

id 

SI.  No  bond  for  costs  is  required  in  the 
Supreme  Court.    Dillard  v.  Noel^     133 

33.  A  party  may  appeal  to  the  Supreme 
Court  without  recognizance,  which  is 
only  necessary  to  obtain  a  supersedeaR.I 
Childress  v.  Foster,  1 23 

93.  To  sustain  a  writ  of  error  upon  the 
ground  that  the  court  below  neglected  to 
charge  the  jury  upon  any  question  of  law 
which  arose  out  of  the  facts  of  the  case, 
it  must  appear  upon  the  record,  not  only 
that  the  facts  upon  which  such  question 
of  law  arose  were  in  evidence  in  the 
cause,  but  also  that  the  court  was  dis- 
tinctly called  on  to  instruct  iho  Jury  on 
that  point     Robins  v.  Foieler,  133 

94.  If  the  appellant  fails  to  file  a  transcript 
ten  days  before  the  first  day  of  the  re 
turn  term,  upon  the  appellee  producing 
the  certificate  of  the  Clerk  of  the  Circuit 
Court  that  an  appeal  has  been  entered 
and  recognizance  given,  the  appellant 
will  be  ruled  to  show  cause  why  the 
judgment  should  not  be  affirmed  ;  and  it 
he  show  no  cause  at  the  return  of  the 
rule,  the  judgment  will  be  alnrmed  with 
costs.    Pogue  V.  Richards,  153 

95.  Where  the  record  states  that  the  de 


applicable  to  the  caae,  or  legally  MtfK. 
cient  in  bar,  the  jodgment  willBOt  be  est 
aside,  althongh  the  reason  eeeifiied  by 
the  court  for  disregarding  such  pleae»  is 
illegal  or  insofficient.  ^    ^  id 

29.  In  appeal  or  writ  of  error,  in  criannal 
cases,  the  statnte  reqtiires  the  Supreme 
Court  to  consider  the  whole  reoord,  (no 
assignment  of  errors  being  neceeeary,) 
and  to  render  such  judgment  thereon  as 
may  appear  to  be  anthorixed  hj  law. 
Dunn  V.  The  State,  999 

30.  No  question  upon  a  demurrer  to  a  plea 
in  abatement  can  be  raised  in  this  eeort, 
if,  after  demurrer  sustained,  tiM  defend- 
ant pleaded  in  bar.  Webb  t.  Jsaes^  et 
al,  330 

See  Practice  in  CiRCurr  Court,  18, 19, 90. 


PRESUMPTIONS, 

1.  The  law  presumes  that  every  public  of- 
ficer  will  perform  his  official  duties  ac 
cording  to  law ;  and  if  the  facts  stated 
by  the  sberiff  in  his  return,  show  a  legal 
service,  the  truth  of  the  return  cannot,  as 
a  general  rule,  be  collaterally  questioned 
by  the  parties  to  the  proceedings.  Jl*tt 
V.  Ford,  96 

2.  Unless  the  jurisdiction  be  shown,  and 
the  cause  of  action  proved,  no  legal 
presumption  can  attach  in  favor  of  the 
judgment  below.    Smith  Vk  Dudley,    60 


fendants  severally  filed  special  pleos  of  3,  The  moment  the  jurisdiction  is  properly 


jnatification,  besides  jointly  pleading  the 
general  issue ;  but  no  such  pleas  appear 
on  the  record;  and  further  states,  that 
the  defendants,  being  served  with  a  no- 
tice to  produce  the  papers  under  which 
they  severally  so  justified,  failed  and  re. 
fused  to  produce  them,  but  no  such  no. 
tice  appears  on  the  record;  the  record 
fails  to  show  any  requisition  on  them  to 
produce  the  papers,  and  they  do  not  ap 
pear  to  have  been  under  any  legal  obli 
gation  to  produce  them.  Cole  v.  Wag. 
fiOR,  154 

96.  In  each  case  it  was  error  to  sustain  a 
motion  by  the  plaintiff  to  disregard  such 
pleas,  and  give  judgment  by  default,    id 

97.  But  as  no  such  special  pleas  appear  in 
the  record,  they  cannot  be  regarded  as  in 
terposing  any  defence  to  the  action  :  nor 
can  the  Supreme  Court  know  what  the 
facts  so  pleaded  were,  or  whether  they 
were  so  pleaded  as  to  constitute  a  legal 
bar  to  the  action.  id 

28.  And  the  judgment  below,  in  such  case, 
being  against  the  party  pleading,  therej 
being  nothing  in  the  record  to  prove  thejl 
judgment  wrong,  or  that  such  pleas  werelj 


shown,  and  a  good  cause  of  action  well 
laid  and  proved,  the  judgment  or  other 
judicial  proceeding  draws  to  iteelfall 
the  legal  preaumptions  in  its^  favor, 
which  of  course  stands  until  it  ia  over- 
thrown by  other  affirmative  matter  in  the 
record.  *^ 

4.  Where  A.  sues  for  die  use  of  B.,  and  the 
facts  are  that  the  attorney  appearing  for 
the  plaintiff  knew  nothing  of  A.,  nor 
where  he  resided,  that  be  appeared  for 
B.  by  retainer  of  B.,  that  B.  bad  posses. 
sion  of  the  instrument  sued  on,  and  filed 
it,  that  the  Consuble  had  receipted  to  C. 
for  it,  as  received  by  his  hands  of  A.,  and 
that  the  receipt  was  assigned  by  C.  to 
B.,  the  legal  presumption  is  that  B.  was 
the  bona  fide  holder  of  the  instnmient* 
and  equitably  entitled  to  its  proceeds. 
Cartwell  v.  Menifee,  356 

5.  And  this  presumption  being  in  no  way 
impugned,  the  admission  that  the  attor- 
ney was  retained  by  B.,  shows  a  suffi- 
cient legal  authority  in  him  to  appear,   id 

6.  Where  an  attorney  sends  a  claim  to  an- 
other for  collection,  and  the  latter  col- 
lects the  money  and  refbses  fo  pay  it  over 
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to  the  pkintiff  eicept  upon  the  order  of 
the  former,  the  preenmption  is  that  the 
latter  was  the  ageot  of  the  former ;  and 
tlua  presumption  amounts  to  full  and  sa* 
tisfactory  proof,  unless  it  is  rebutted  or 
eiplatned  bj  competent  testimony.  Cum. 
mtfis  T.  MeLain,  402 

7.  If  the  latter  attorney,  in  such  case,  had 
ooUeeted  the  money,  and  refused  to  pay 
it  over,  the  former  would  be  liable,  but 
not  without  demand  on  himself,  and  his 
own  refusal  to  pay.  id 

8.  To  sustain  an  indebitatus  assumpsit 
count  against  an  attorney,  he  must  ac. 
toally  ha^e  reoeired  the  money ;  unless 
from  the  special  fkela  a  legal  presump 
tion  arises  that  he  has  received  the  mo 
Dey :  and  it  is  questionable  whether  even 
thia  exception  prerails  in  case  of  an  at 
tomey.  id 

9.  In  proceedings  under  the  attachment 
law,  the  answer  of  a  garnishee  is  prima 
facte  eTidenoe  of  the  truth  of  the  alle- 
gations it  contains.  Ma§on  v.  MeCamp- 
UU.  506 

10*  Bat  these  allegations  may  be  rebutted 
or  disproved  by  any  other  competent  evi- 
dence, id 

11.  And  where  it  is  assigned  for  error  that 
the  court  below  refused  to  instruct  the 
jury  that  the  answer  of  the  garnishee 
imder  oath  ahould  be  taken  as  true  until 
disproved  by  the  plaintifT,  the  bill  of  ex 
oeptioos  should  set  out  all  the  evidence 
Jo  the  ease,  or  show  that  there  was  no 
other  evidence.  id 

19.  If  thia  is  not  done,  the  legal  presump 
tion  is  that  the  court  below  refused  to 
give  the  instruction,  because  the  answer 
was  disproved  or  rebutted.  id 

13.  After  verdict,  nothing  is  to  be  pre- 
sumed,  except  what  is  expressly  stated  in 
the  declaration,  or  what  is  necessarily  im. 
plied  from  the  facts  that  are  stated  :  that 
fts,  where  the  wkoU  is  stated  to  exist,  the 
•xiatenee  of  the  parU  is  implied;  snd 
where  the  claim  is  alleged  to  exist,  the 
existence  of  the  ctm^oneni  linkc  will  be 
implied  aftor  verdict.  Sevier  r,  HMday, 

512 

14.  If  the  plaintiff  wholly  omits  to  state  a 
good  title  or  cause  of  action,  even  b]^ 
implication,  matters  which  are  neither 
stated  nor  implied  need  not  be  proved  at 
the  trial,  and  there  is  no  room  for  intend 
flBCBt  or  presumption  ;  as  the  intendmeni 
Bust  arise  from  the  verdict,  when  con 
eidered  in  counection  with  the  issue  upon 
which  it  was  given.  id 

See  PsAcnoB  in  Eeror,  8,  9,  10,  12,  13 

PRINCIPAL  AND  AGENT. 
1.  If  a  person  vodertakes  to  contract  as  an 


agent  for  an  individual  or  a  corporation, 
and  contracts  in  a  manner  which  is  not  le- 
gally binding  upon  his  principal,  he  is 
personally  responsible.    Hite  v.  Kendall^ 

338 

2.  The  agent,  when  sued  upon  a  contract, 
can  only  exonerate  himself  from  respon- 
sibility by  showing  his  authority  to  bind 
those  for  whom  he  is  undertaking  to  act. 

id 

3.  Consequently,  where  a  note  is  given  in 
the  words  '*  the  steamer  Tecumseh  and 
owners  promise  to  pay,"  &.C.,  signed 
•'  F.  C.  Kendall,"  the  person  who  signs 
the  note  is  responsible,  unless  be  shows 
that  he  had  authority  to  contract  for  the 
steamer  and  owners.  id 


PRIVILEGES. 
See  Taxation,  1  to  13. 


PROFERT  AND  OYER. 

1.  Where  in  debt  on  bond,  the  copy  of  the 
bond  given  on  oyer,  as  it  appears  in  the 
transcript  of  the  record,  shows  a  contract 
simply  signed  with  the  names  of  the  de- 
fendants,  but  without  any  seal,  or  scrawl 
by  way  of  seal,  affixed  to  them,  though 
over  the  names  the  words  **  witness  our 
hands  and  seals,"  are  used,  the  instru- 
ment given  on  oyer  appears  not  to  be  a 
bond,  and  is  variant  from  that  sued  on ; 
and  this  is  such  a  variance  as  is  fatal  on 
demurrer,  or  on  error.  The  Auditor  v. 
Woodruff,  73 

If  the  writing  sued  on  be  not  made  a 
part  of  the  record  by  oyer  or  otherwise, 
it  is  no  part  of  the  record,  though  a  copy 
of  a  writing  agreeing  with  that  sued  on 
is  found  among  the  papers.  And  it  makea 
no  difference  that  oyer  was  regularly 
craved,  if  the  record  does  not  show  that 
it  was  granted,  Clark  v.  Oibton,  109 
,  Credits  endorsed  on  a  note  or  bond,  aU 
though  set  out  on  oyer,  form  no  part  of 
the  declaration,  nor  can  they  be  noticed 
or  regarded  on  demurrer.  Dillard  v» 
Noel,  449 

.  They  are  merely  evidences  of  payment, 
of  the  same  grade  as  a  receipt,  and  may 
be  explained  or  controverted  by  the  plain- 
tiff.  id 

5.  Consequently,  if  euch  endorsements 
show  the  sum  in  controversy  to  be  below 
the  jurisdiction  of  the  court,  no  advantage 
can  be  bad  of  it  on  demurrer.  The  only 
way  to  raise  the  question  is  by  plea  in 
abatement,  a  finding  upon  which  would 
settle  the  question  of  jurisdiction.       id 
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See   Peactice  in  Circ?utt  Court,  15, 
17,  20. 


QUANTUM  MERUIT. 

1.  Where  a  party  stipulates  to  build  a  mill, 
which  shall  cut  or  grind  a  certain  quan 
tity,  for  an  agreed  compensation,  and  tailt 
in  the  performance  of  the  contract,  hcj  ' 
cannot  afterwards  recover  on  a  quantum  , 
meruit  count  for  the  value  of  the  worki 
and  labor  done,  and  materials  furnished 
Simpson  v.  McDonald^  370 

9.  But  if  after  failure,  he  is  permitted  by 
the  other  party  to  go  on  and  rebuild  the 
mill,  which  work  is  afterwards  accepted, 
without  any  objection  to  its  sulVicicncy,  a 
recovery  by  suit  may  bo  had  of  the  value 
of  fiuch  woik  on  the  implied  contract.   iVj' 

3.  To  allow  one  to  perform   a  piece  of  ^ 
work,  without  a  special  agreement,  audi 
afterwards  to  accept  it,  raises  in  law  an' 
implied  contract  by  the  parly  for  whom 
the  work  is  done  to  pay  what  such  work 


is  worth. 


RECOGNIZANCE. 
See  Practicb  in  Error,  22. 


RECORD. 


1 


1G,'J5.  Such  a  proposition  can  derive  no  aiip. 
port  or  countenance  from  the  principles 
of  the  common  law,  and  there  is  no  etato. 
tory  regulation  in  regard  to  the  matter. 

id 
6.  If  the  writing  sued  on  be  not  made  t 
I    part  of  the  record  by  oyer,  or  otherwise, 
I    it  is  no  part  of  the  record,  though  a  copy 
I     of  a  writing  agreeing  with  that  sued  on 
I    is  found  among  the  papers.  And  it  makes 
'    no  difference   that  oyer  was   regularly 
craved,  if  the  record  does  not  show  that 
it  was  granted.     Clark  y.  Gibsont       109 
Where  the  record  states,  in  the  jodg- 
mcnt  rendered,  that  **  it  appears  to  the 
snt.sfaction  of  the  court  that  the  defend. 
ant  has  hud  duo  notice  of  bis   motion" 
for    judgment ;    the    record    does    not 
show   any   legal    notice,   either    actual 
or    cons' luctive,     of    the    proceedin{;a 
against  him.     Webb  v.  Hanger,  12A 

A  court  cannot  reinstate  upon  the  record 
a  jud  foment,  the  original  of  which  has 
been  lost  or  destroyed.  id 

The  records  of  a  court  composed  of  seve. 
ral  members,  or  having  by  law  one  pre. 
siding  otiicer,  are  not  usually  signed  by 
every  member  of  the  court:  and  when 
any  member  of  a  court  is  once  shown  by 
the  record  to  have  taken  his  place  upon 
the  judicial  seat,  upon  any  particular  day 
of  a  term,  his  presence  and  participation 
in  all  the  business  transacted  in  court 
during  that  day,  must  be  presumed  until 
the  contrary  is  proven.  Heilman  v.  itf«r- 
/m.  158 

10.  Papers  copied  into  the  transcript,  par. 
porting  to  be  instructions  asked  for,  aiid 
given  or  refused,  marked  on  the  margin 
with  the  word  *♦  given"  or  "  refused,"  op- 
posite each  instruction,  are  no  part  of  the 
record.    Jones  v.  Buzzard^  415 

11.  And  where  a  party  moves  for  a  new  trial 
because  the  verdict  was  contrary  to  law  ; 
and  because,  second,  certain  instmciions 
were  refused  ;  but  does  not  except  to  the 
opinion  of  the  court  overruling  his  mo. 
tion  for  a  new  trial,  he  is  equally  as  far 
from  making  the  instrnctions  a  part  of  the 
record.  id 

were 
right 


id 


Where  a  record  is  first  shown,  by  proper 
evidence,  to  be  lost  or  destroyed,  it  is 
competent  to  prove  its  existence  by  a| 
sworn  or  authenticated  copy.  Smith  v.j 
Dudley,  60 

2.  But  to  warrant  such  evidence,  the  doc.|il2.  The    fact   that   no   exceptions 
ament  must  be  vetustate  temporis  aut\    filed,  proves  that  the  conrt  was 


judieiaria  eognitione  roborata,  id\    in  refusing  the  motion  for  a  new  trial 

3.  Bat  in  all  the  cases  on  this  subject,  theii  id 

question  arose  incidentally  on  the  trial,'  13.  Where  a  writ  of  attachment  is  made 


and  in  no  instance  did  the  lost  record  it.  I 
self  constitute   the  sole   foundation 
cause  of  the  proceedings.  n/ 

4.  Without  some  legislative  provision,  this 
court  would  be  exceedingly  unwilling  to 
declare,  that  a  lost  judicial  record,  which 
constituted  the  sole  foundation  or  cause 
of  action,  could  be  proved  91  verified 
merely  by  parol,  id 


part  of  the  record,  and  recites  the  affida- 
vit on  which  it  issued,  such  recital  does 
not  make  the  aflidavit  a  part  of  the  re. 
cord,  though  separately  copied  into  it. 

id 

See  Bills  of  Exceftions,  4  to  9.    Jiniis. 
Dicnoif,  1  to  5-  Practicb  in  EIrroi,  1  to  6. 
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REPLEVIN. 


1.  In  replevin  the  plea  of  non  cepit  ad- 
mils  the  property  of  the  slaves  or  other 
properly  replevied,  to  be  in  the  plaintiff, 
and  that  he  was  previously  in  possession 
WiUon  v.  Royston^  315 

2.  The  plea  of  non  cepit  puts  in  issue  no 
thing  but  the  caption  ;  and  the  place, 
where  that  is  material :  and  under  it  the 
defendant  cannot  show  property  out  of 
the  plaintiff.  »^ 

3.  And  where  non  cepit  is  pleaded,  to 
gether  with  a  plea  of  property  in  a  third 
person,  and  not  in  the  plaintiff,  the  plead- 
ings  narrow  the  case  to  the  taking  of  the 
goods,  and  whose  property  they  were  at 
the  time  of  the  caption.  «^ 

4.  A  plaintiff,  who  has  a  general  or  special! 
property  of  goods,  coupled  with  posses  j 
sion,  either  actual  or  constuctive,  can 
maintain  replevin :  and  it  was  error  to  in 
struct  the  jury  that  a  plaintiff  must  have 
actual  possession  to  enable  him  to  main 
tain  replevin.  *^\ 


RETURN  OF  PROCESS. 


1 


A  sheriff's  return  on  a  writ  of  summons 
in  the  following  words,  "executed  the 
the  within  by  reading,  April  8th,  1839," 
is  not  sufficient  to  sustain  a  judgment  by 
default.    Rose  v.  Ford,  26j 

2.  The  law  presumes  that  every  public  offi.j 
cer  will  perform  his  ofiicial  duties  ac 
cording  to  law  ;  and  if  the  facts  stated  by 
the  Sheriff  in  his  return,  show  a  legal 
service,  the  truth  of  the  return  cannot,  as! 
a  general  rule,  be  collaterally  questioned! 
by  the  parties  to  the  proceedings.         id\ 

3.  But  where  the  return,  admitting  all  the 
facts  stated  in  it  to  be  true,  essentially  failsj 
to  show  a  valid  legal  service,  the  coun 
cannot  supply  the  omission.  id 

4.  After  judgment,  amendments  in  the  re. 
turn  of  service  can  only  be  made  in  mat- 
ters of  form.  id, 

5.  The  defendant,  by  appearing  generally 
waives  all  exceptions  to  the  writ  or  re 
turn,  or  at  least  is  precluded  thereby 
from  taking  any  advantage  of  them,     id 

6.  Where  a  writ  issued  under  the  Territo- 
rial  statute,  but  the  Revised  Statutes 
went  into  force  before  it  was  served,  the 
Sheriff  was  to  be  governed  by  the  latter,  i 
as  to  the  service  and  return.  id 

7.  Where  the  writ  and  declaration  went| 
oat  together,    it  was  necessary  to   be 
shown  in  the  return  that  tho  writ  wasl!  1 
read  to  the  defendant,  and  that  it  was. 
read  to  him  in  the  proper  county,        id\ 


SATISFACTION. 

1.  Levying  an  execution  on  the  property  of 
a  judgment  debtor  is  no  satisfaction, 
where  the  property  does  not  remain  in 
possession  of  the  Sheriff,  but  is  redeliv- 
ered to  the  defendant  on  his  giving  ade. 
livery  bond.    Block  y.  Walker,         578 

2.  And  a  levy  upon  the  property  of  one  de- 
fendant is  no  satisfaction  as  to  his  co-de- 
fendant. Nothing  but  actual  satisfaction 
releases  the  co-defendant.  id 

3.  And  such  levy  upon  the  property  of  one 
defendant  cannot  be  set  up  as  a  defence 
in  an  action  of  garnishment  against  the 
debtor  of  the  co-defendant.  id 

4.  The  reception  by  the  officer  holding  the 
execution,  of  bank  notes,  &a,  to  the  full 
amount  of  the  execution,  from  one  de- 
fondant,  is  no  defence  to  a  person  gar- 
nisheed  as  debtor  of  a  co-defendant,  un- 
less  the  plaintiff  authorized  the  receipt  of 
such  funds,  or  accepted  them  after  they 
were  received ;  because,  otherwise,  it 
was  no  actual  satisfaction.  id 

5.  The  true  rule  is,  that  where  a  levy  oo- 
der  execution  is  made  upon  personal  pro- 
perty of  sufficient  value  to  satisfy  the 
execution,  and  the  property  so  seized 
does  not  again  come  to  the  possession  of 
the  debtor,  the  levy  is  a  satisfaction  as  to 
that  debtor,  and  as  to  him  only.  But  if 
the  debtor  again  receive  the  goods,  there 
is  no  satisfaction.  id 

6.  The  satisfaction  dates  from  the  time  of 
the  levy.  So  long  as  the  property  re- 
mains in  the  bands  of  the  Sheriff,  or  in 
custodia  legis,  the  debtor  has  the  gene- 
ral property  in  it,  with  which  he  does  not 
part  until  the  sale,  for  until  then  it  is  pes. 
sible  that  he  may  again  take  the  property. 

id 
Actual  satisfaction  by  sale  of  one  de- 
fendant's property  is  a  satisfaction  as  to 
other  defendants.  id 


See  Accord  an»  Satisfaction. 


SERVICE. 
See  Return  of  Process. 


SEAL. 

If  two  persons  sign  with  one  seal  they 
are  held  both  Co  have  sealed  the  insiru- 
ment.     Siapet  v.  Newman,  469 
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SETOFF. 

1.  Where  the  plaintiff  and  defendant  had 
rented  a  house  by  parol  agreement  as 
co-tenants,  and  after  the  rent  had  become 
due,  the  defendant  executed  to  the  land, 
lord  his  individual  bond  for  the  whole 
rent,  the  execution  and  deliyery  of  the 
bond  operated  by  law  as  an  extinguish 
ment  of  the  joint  liability  of  the  plaintiff 
and  defendant,  and  the  plaintiff  was  for. 
ever  discharged  from  all  liability  on  his 
parol  contract.    Howell  v.  Wedb,      360 

3.  And  the  giving  such  bend  was  a  payment 
of  the  rent,  and  raised  a  legal  liability  on 
the  part  of  the  plaintiff  to  refund  his  por 
tion,  which  was  good  matter  for  a  plea  of 
setoff,  if  the  plaintiff  agreed  to  the 
change,  either  expressly,  or  by  tacit  ac 
quiescence.  id 

3.  And  when  this  matter  is  pleaded  as  set 
off,  if  the  record  fails  to  show  that  the 
original  renting  was  by  contract  in  writ 
ing,  it  will  be  presumed,  against  the  plain 
tiff,  to  have  been  merely  by  parol.        id 

Sie  Assignments,'  9  to,  S3. 

SPECIAL  TERMS. 
See  CotTRTS,  4  to  19. 

STATUTES,  CONSTRUCTION  OF. 

1.  Of  assignments.    Blocks,  Walker,      4 

2.  Of  the  Revised  Statutes  as  to  demur, 
rers.    Davie$  v.  Oihton^  115 

3.  Of  assignments   of  1807.     SmaU 
Strong,  198 

4.  Of  1B38  concemtnff  Commissioner  of 
Public  Buildings.  The  Slate  v.  Steven. 
9on,  260 

5.  Territorial  statute  of  attachments.  Jones 
V.  Buzzard,  415 


SUITS  AGAINST  THE  -^STATE. 


1 


There  being  no  legislative  provision, 
authorizing  the.Circuit  Court  of  Chicot 
county  to  issue  a  writ  of  certiorari  to 
the  Auditor  of  Public  Accounts,  a  writ 
issued  to  the  county  of  Pulaski  is  void 
Th§  Auditor  v.  Davie$  et  ai,  494 

3.  A  sovereign  state  or  government  can. 
not  be  sued  without  some  legislative  pro. 
vision  authorizing  such  proceeding ;  and 
the  statute  must  be  strictly  followed,    id 

3.  All  suits  against  the  Stato  must  bo 
brought  in  the  Circuit  Court  of  the 
county  in  which  the  scat  of  governmetit 
is  situate,  and  be  against  the  State  by 


name;  and  the  proeeat  must  be  a  smn- 
mens  executed  by  delivering  a  copy  to 
the  Auditor.  id 

.  The  Auditor  is  by  law  to  keep  his 
office  at  the  seat  of  goverament ;  eonee- 
quently  he  is  beyond  the  reach  of  the 
jurisdiction  of  the  Chicot  Circuit  Court, 
or  any  order  of  the  Judge  of  thet  Cir. 
cuit  for  or  against  the  State.  id 


TAXATION. 

1.  All  property  io  this  State  mnet.  by  the 
Constitution,  be  taxed  according  to  its 
value ;  and  the  tax  thereon  nrast  be  equtd 
and  uniform  thronghoot  the  State.  Sie* 
t>en$  et  aU  v.  The  StaU,  ^l 

The  Legislature  has  no  power  to  dis- 
criminate and  fix  upon  one  descriptieu  or 
species  of  property  a  greater  tax  than 
that  fixed  by  law  upon  every  other  de. 
scription  or  species  of  property  of  eqoai 
value  subjected  to  taxation.  id 

Every  individual  may  lawfully  acquire 
and  possess  any  species  or  description  of 
property,  if  he  does  not  thereby  destroy 
or  deprive  some  other  pereoo  of  his  pro- 
perty, or  some  enjoyment  thereof  io 
which  he  is  protected  by  law,  id 

4.  But  property  when  acquired  and  pos. 
sessed,  must  be  eo  kept  and  disposed  of 
as  not  to  injure  any  paramount  leffal  right 
of  another,  or  affect  injuriously  the  pub. 
lie  morals,  or  public  good,  eo  far  is  they 
are  protected  by  law.  id 

,  The  Legislature  caanot  restrict  any  one 
from  making  or  purchasiBg  a  btJJiard  ta. 
ble  ;  but  may,  by  law,  so  regulate  or  re. 
strict  the  use  of  it,  as  to  prevent  any  in* 
jury  therefrom  to  the  public  morale  or 
public  good.  id 

6.  No  individual  in  this  govemmeot  does, 
or  can,  have  or  possess  any  privilege 
which  is  not  common  to  every  other  eiti. 
zen  of  the  State,  until  it  is  created  by 
law,  and  acquired  by  him  under  aotbori. 
ty  thereof,  and  in  the  mamer  therein  de- 
signated.  id 

The  Legislature  can  tax  no  privileges 
except  those  created  by  law  and  legally 
existing  at  such  time  as  the  law  imposing 
the  tax  directs  it  to  be  levied  thereon. 

id 

8.  The  Legislature  cannot,  by  prohibiting 
the  exercise  of  a  right  common  to  every 
citizen,  and  then  allowing  its  exercise 
upon  the  payment  of  a  tax,  create  it  a 
privilege.  id 

9.  The  privileges  made  taxable  by  the  Cen. 
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•UtntioD,  are  such  ai  cannot  be  exereiaedfl 
or  enjoyed  by  any  citizen  or  integral  part  | 
of  the  community,  without  the  intenren.  6 
tioBof  some  statutory  proTiaion,  granting 
to,  or  conferring  upon,  one  or  more  indi- 
viduals the  right  of  doing  some  particular 
thing,  as  the  right  of  banking,  keeping  a 
ferry,  &.c.  id 

10.  It  might  also  embrace  sach  as  enjoy 
any  privilege  by  way  of  exemption  from 
the  performance  of  onerous  duties  im- 
posed upon  the  great  mass  of  the  commu- 
nity,  if  such  exemption  be  first  created, 
by  statute;  but  this  admits  of  great  doubt.  [ 

11.  Keeping  a  billiard  table  cannot  be  made 
a  privilege,  under  that  clause  of  the  Con- 
stitntion  which  provides  that  all  property 
shall  be  taxed  according  to  its  value;  but 
that  the  Legislature  may  tax  merchants, 
hawkers,  pedlars,  snd  privileges.  It  is 
not  a  privilege,  and  therefore  the  law  im- 
posing a  tax  of  five  hundred  dollars  for 
every  six  months  on  each  keeper  of  a 
billiard  table  is  unconstitutional  and  void 

id 
13«  The  right  of  keeping  a  stallion  is  strict. 
hr  and  emphatically  a  common  right,  not 
derived  from,  or  enjoyed  by  virtue  of,  any! 
grant  from  the  government;  nor  is  it  en-  3 
joyed  by  part,  and  denied  to  others,  of' 
the  community.  Consequently  it  cannot' 
be  metamorphosed  into  a  privilege,  sub- 
ject to  taxation  as  such.  Oibaon  v.  The. 
County  of  Pulaski,  309' 

13.  That  provision  of  the  statute  of  Nov.  7,1 
1836,  which  provides  for  levying  a  tax,' 
for  the  privilege  of  keeping  a  stallion,  is 
unconstitutional.  id\ 


so  doing  he  vacatei,  eo  inttantif  the  first 
ofBce.  id 

Where  a  Justice  of  the  Peace,  therefore, 
was  elected  and  commissioned  State 
Treasurer,  and  accepted  the  latter  office, 
he  wholly  vacated  and  annulled  his  office 
of  Justice  of  the  Peace.  id 


TRESPASS. 


TREASURER* 


1.  The  office  of  State  Treasurer,  as  well 
as  those  of  Secretary  of  State,  Sheriff, 
Coroner,  Constable,  and  Militia  officers, 
are  all  Executive.    The  Slate  t.  Hutti 

«   r....  282 

9.  They  belong  to  the  Executive  depart' 
ment,  for  the  Constitution  assigns  them  to 
that  division  of  power,  and  makes  all 
their  duties  necessarily  of  an  Executive 
character.  t^ 

3.  The  office  of  Justice  of  the  Peace  is  as 
much  a  Judicial  office  as  the  office  of 
Supreme  Judge.  id 

4.  No  person  therefore  can,  at  the  same 
time,  hold  the  offices  of  Treasurer  and 
Justice  of  the  Peace.  id 

5.  A  person  holding  one  office  has  a  right, 
if  elected  to  another  which  he  cannoi 
hold  at  the  same  time,  to  accept  it,  but  io 


.  In  trespass,  it  is  error  to  instmct  the 
jury  that  if  the  defendant  entered  first 
upon  the  plaintifl*'B  premises  by  his  per- 
mission and  consent,  and  afterwards  com- 
mitted any  unlawful  act,  he  is  to  be  con- 
sidered as  a  trespasser  ab  initio.  BtL 
lard  v.  Noake,  45 

Where  a  party  enters  by  public  license 
or  authority  of  low,  and  afterwards,  in 
the  prosecution  of  his  designs,  commits 
any  unwarrantable  act,  the  law  regards 
him  as  a  trespasser  ab  initio,  and  holds 
him  fully  answerable  for  all  the  iojary 
committed  ;  and  he  is  liable,  not  only  for 
the  unlawfulness  of  the  pcrticnlar  act, 
but  also  for  his  original  entry.  id 

But  where  a  party  enters  upon  the  pre- 
mises of  a  private  person,  by  his  express 
or  implied  consent  and  permission,  and 
afterwards  commits  any  unlawful  act,  he 
is  only  amenable  for  bis  subsequent  un-  ' 
warrantable  conduct,  and  for  nothing 
more.  id 

In  such  case,  the  original  entry,  being 
lawful,  cannot  be  made  unlawful  by  any 
subsequent  illegal  act.  And  if  a  contra- 
ry instruction  is  given,  the  judgment 
will  be  reversed  id 


TROVER. 


.  An  unlawful  levy  upon  property,  as  tra- 
der a  void  writ  of  attachment,  is  such  a 
tortious  taking  and  conversion  as  will 
support  trover.    Jonee  v.  Buzzard,   416 

I.  An  attorney  is  not  liable  in  the  dis- 
charge of  his  official  duty,  for  claims 
put  into  his  hands  to  collect  as  snch  at. 
tomey,  unless  it  be  shown  that  he  has 
been  guilty  oT  culpable  negligence  in  the 
prosecution  of  the  suit,  and  thereby  the 
plaintiff  has  lost  his  debt.  Sevier  y, 
Holliday,  512 

.  Nor  can  he  be  held  liable  for  money  col* 
lected  by  him  as  an  attorney,  unless  a  de. 
mai\(j  be  made  upon  him  and  he  refuses 
to  pay  it  over,  or  remit  *it,  according  to 
the  iflstroctions  of  his  client.  id 
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VERDICT. 

1.  A  verdict  in  detinae,  finding  the  slaves 
in  the  declaration  mentioned,  to  be  the 
property  of  the  plaintiff,  affixing  their 
ralne  severally  and  respectively,  finding 
their  detention  by  the  defendant,  andjQ 
awarding  a  ceruin  amount  of  damages 
for  the  detention,  is  valid.  Lenox  y. 
Pike  ^^ 

;2.  Where  there  is  any  defect,  imperfec-  9 
tion  or  omission,  in  any  pleading,  wheth- 
er  in  substance  or  form,  which  would 
have  been  a  fatal  objection  on  demurrer 
yet,  if  the  issue  joined  be  such  as  ne 
cessarily  requires,  on  the  trial,  proof  of 
the  facts  so  defecUvely  or  improperly 
stated,  or  omitted,  and  without  which  ii 
is  not  to  be  presumed  that  either  the 
Judge  would  have  directed  the  jury  to 
give,  or  the  jury  would  have  given,  a 
a  verdict,  such  defect,  imperfection  or 
omission,  is,  by  the  Common  Law.  cured 
by  the  verdict.    Sevier  y.  Holiday,    5121 

3.  After  verdict,  nothing  is  to  be  presumed, 
except  what  is  expressly  slated  in  the 
declaration,  or  what  is  necessanly  im- 
plied  from  the  facts  that  are  slated :  that 
IS  where  the  whole  is  stated  to  exist, 
the  existence  of  the  parU  is  implied ; 
and  where  the  chain  is  alleged  to  exist, 
the  existence  of  th  eeompoMUt  links  will 
be  implied  after  verdict.  id 

4.  If  the  plaintiff  wholly  omits  to  state  a 
good  cause  or  title  of  action,  even  by  im- 
plication,  matters  which  are  neither  sta- 
ted  or  impUed  need  not  be  proved  at  the 
trial,  and  there  is  no  room  for  intend- 
ment  or  presumption;;  as  the  intendment 
must  arise  from  the  verdicU  when 
considered  in  connection  with  the  issue 
upon  which  it  was  given.  .       td 

5  If  any  thing  essential  to  the  plaintiff's 
acUon  be  not  set  forth,  though  the  ver. 
diet  be  found  for  him.  he  cannot  have 
iudgment;  because,  if  the  essential 
parte  of  the  declaraUon  be  not  put  in  is- 
eue.  the  verdict  can  have  no  relation  to 
it;  and  if  it  had  been  put  m  issue  u 
might  have  been  found  false.  »» 

6  In  an  action  against  an  attorney,  lor 
'  failure  to  collect  a  note,  a  count  stating 

that  the  plainUff  caused  to  be  delivered 
to  the  defendant,  and  the  defendant  re- 
ceived  from  him  a  note  made  by  a  third 
person  calling  for  so  many  dollars,  to 
bring  suit  on,  recover  and  collect  of  a 
thud  person,  for  the  use  and  benefit  ot 
the  plaintiff,  for  certain  fee  and  reward 
'  to  the  defeldant  in  that  behalf,  is  so  de- 
fecuve  in  staUng  the  plaintiff's  title  to 
aue,  that  a  verdict  upon  it  in  favor  of  the 


plaintiff  will  not  atirtain  the  jadgmem. 

No  title  to  Ae  note,  m  the  plahitiff;  is 
stated  by,  or  implied  in,  any  of  thcM 
allegations;  and  no  facts  are  rtated, 
which  could  not  be  proven,  without  at 
the  same  time  establishing  the  plain- 
tiff's  title  to  the  note,  or  legal  right  to 
receive  the  proceeds.  td 

.1  Nor  is  it  stated  or  implied  that  the 
note  was  due  when  so  delivered,  nor  to 
whom  it  was  payable,  nor  what  sum,  (if 
any  thing,)  was  due  upon  it.  w 

Such  a  count  shows  a  defective  tiue, 
and  not  a  title  defectively  stated ;  and  no 
proof  is  admissible  under  such  a  count, 

which  can  make  it  good.  »» 


wrrNBss. 

A  party  to  the  record,  connot  in  gene- 
ral  be  examined  as  a  witneaa  m  the  case. 
Ballard  y.Noaks,  .    *f 

A  co.trespasser  or  co-tort.fea8or,  is  noi 
in  general  a  competent  witness  on  either 
side.  A  joint  trespasser  who  has  wU- 
fered  judgment  to  go  against  him  by  de- 
fault, is  not  a  competent  witnesa  for  the 
plaintiff.  ,   .  .,  ^J* 

.In  both  criminal  and  cml  casei,  a  party 
who  is  put  on  trial  at  the  same  umo  witn 
other  co-defendanie,  cannot  be  used  M 
a  wimess  until  he  has  been  first  acquiu 
ted  or  convicted.  A  verdict  restoresjiia 
competency  provided  it  does  not  render 
him  infamous.  ,  ,  * 

,  To  enUtle  one  defendant,  where  seve- 
ral are  put  on  trial  together,  to  a  verdict, 
first  in  his  own  case,  it  must  satisfiujio. 
rily  appear  to  the  court  which  uiea  tt^ 
cause,  that  no  evidence  \iaa  \>eea  id- 
duced  against  him,  and  that  liw;«^"»2: 
ny  is  important  for  the  other  defendanu^ 

i.  This  privUege  is  awarded  him,  uijon 
the  express  condiuou  that  thero  Haa 
been  no  proof  against  him,^tMding  to 
prove  the  charge  laid :  for  if  there  are 

■'  facts  or  circumstances  proved  on  tne 
trial,  going  to  establish  his  guilt,  though 
ihey  may  not  be  sufficient  to  convict  him, 
BtiU  he  has  no  right  to  have  his  caae  left 
to  the  jury,  and  afterwards  to  come  in 
and  testify.  _  ,       ■!  i_-     *  * 

6.  Where  the  plaintiff  has  clofled  l»i;  tee- 
umony,  and  has  wholly  failed  u>  adduce 
any  evidence  against  some  of  the  de. 
fendants.  it  is  the  duty  of  the  court  » 
permit  the  jury  to  retire  •nd  tod  a  vw- 
diet  of  acquittal  as  to  those  defendants, 
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if  the  others  wiih  to  use  them  as  wit. 
nesses,  aadi  show  by  affidavit  or  other, 
wise  that  their  testimony  ie  material  id 


WORK  AND  LABOR. 
See  Quantum  MBturr. 


WRITS  AND  PROCESS. 


1.  Where  the  suit  below  was  commenced 
by  a  writ  of  raptos,  to  which  no  jadicial 
seal  was  attached,  the  writ  was  illegal, 
and  imposed  no  legal  duty  on  the  defend, 
ant  to  obsenre  and  obey  its  mandate, 
nor  could  it  be  the  foundation  of  a  jidg. 
ment  by  default.    Woolfwd  t.  Dugan^ 

131 

2.  No  writ  or  process,  issuing  out  of  any 
Circuit  Court,  can  run  or  be  executed 
beyond  the  limits  of  the  territorial  juris, 
diction  of  the  court  out  of  which  it  is. 
sues,  according  to  the  principles  of  the 
common  law.    The  Auditor  v.  Domes, 

494 

3.  Consequently,  a  Circuit  Court  of  one 
county  cannot  run  its  writ  or  process 
into  any  other  county,  without  some  le- 
gislative provision  on  the  subject.       id 

4.  There  being  no  provision,  authorizing 
the  Circuit  Court  of  Chicot  county  to  is- 
sue  a  writ  of  certiorari  to  the  Auditor  of 
Public  Accounts,  a  writ  issued  to  the 
the  county  of  Pulaski  is  void.  til 


5.  All  suits  against  the  State  must  be 
brought  in  the  Circuit  Court  of  the 
county  in  which  the  seat  of  government 
is  situate,  and  be  against  the  State  by 
name ;  and  the  process  must  be  a  sum. 
mens  executed  by  delivering  a  copy  to 
the  Auditor.  id 

6.  A  certiorari  to  the  Auditor,  to  bring 
before  the  Circuit  Court  the  proceed- 
ings  of  the  Auditor  in  issuing  a  distress 
warrant,  is,  to  all  intents  and  purposes, 
a  suit  against  the  State.  id 

>  All  proceedings  on  such  a  writ  are, 
therefore,  extra-judicial,  and  ewram  non 
judUe,  id 


WRITS  OF  ERROR. 

A  writ  of  error  (ndy  lies  to  bring  up  the 
record  and  proceedings  of  an  inferior 
court,  when  such  court  proceeds  ac- 
cording to  the  course  of  the  common 
law.    €Hh9on  et  al,  v.  Roger$,  334 

3.  It,  therefore,  does  not  Tie  to  reverse 
any  final  decision,  order,  or  decree  in 
chancery,  rendered  by  the  court  below. 

id 
Under  the  Constitution  and  laws  of  this 
State,  an  erroneous  decision  of  the  Cir- 
cuit  Court,  sitting  in  chancery,  cannot 
be  reached  by  a  writ  of  error ;  but  may 
be  relieved  against  bv  a  writ  of  certiorari, 
or  an  appeal  regultrly  taken  by  the  party 
aggrieved.  id 


THS  END* 
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